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APPELLATE CIVIL. 


Bofors Sir Harold Derbyshire, Knight, Chif Justian, and s 
` Mr. Justice В. К. Mukher fea, 


JITENDRA KUMAR RAI CHAUDHURI AND OTHERS 
v. 


THE BHOWANIPORE BANKING CORPORATION 
LIMITED AND OTHERS, 


Merigage-— Consideration, if law/nl—Execution of mortgage bond ox threat 
of compounding a charge of a mon-compoundable offence—Indian Contract 
Aet (IX of 1872), Sections 25, 24. 

Per C. Y, 1 To compound а charge of а non-compoundable offence is both 
opposed to pab'ic policy and forbiddea by law, and so unlawful and, therefore, 
an agreement In which such compounding Is elther a consideration or an object Is 
той. * 2 

Per Mukherjea, $. 1 If the guid pro quo or consideration for a bodd із the 
withdrawal of a criminal prosecution, it is hit by section 25 of tbe Indian Cone 
tract Act, 1872. But the fact that a prosecuton was actually withdrawn as a 
result of the execution of the bond does not necessarily show that the object or 
consideration cf the bond was the stifling of the criminal case, 


` В C. Fr If itis an implied term of a reference to arbitration, and a 
subsequent agreement executed to give effect to the arbl'rator’s award, that a 
criminal complaint for a non.compoundable offence would not ba further proceed- 
ed with, the award and the moitgage are invalid, belng opposed to public 
policy and founded ‘on an unlawful consideration: Vide sections 23 and 24, 
Indian Contract Act, 1872, and it ls {mmaterlal that thera was still a preexisting 
debt to support the agreement. Tho pre-existing civil liability does not alter 
the nature of the contract and make it enforceable.in law: Vids section 24 of 
tbe Indian Contract Act, 1872, 


Kamini Kumar Basu v. Birendra Nath Basu (1) followed 


* Appeal from Original Deciee No. 247 of 1936, against the deoree of Sites 
Chandra Sen, Esq., Subordinate Judge, First Court, of 24-Perganas, dated the 
arst July, 1956. $ i 

. (1) (1930) L. R, 571. А, 117; 51 CLL. J, 400, 
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Fer Mukherjea, F.ı If the pre-existing liability of the debtor was (he sole 
consideration for the security which he gives, the transaction will be protected, 
even if ЇЇ were given under threat of criminal proceeding ; but lf the dropping of 
Prosecution was also a matter of bargain between the parties, and constituted 
а part of the consideration apart from the pre-existing debt, the security cannot 
be enforced in law. Е 

Kamini Kumar Basu т Birendra Nath Bass (1) distinguished, 

Thoagh the mortgagor owed money to the mortgages, the mortgage cannot 
be enforced, as the consideration for the agreement to refer to arbitration and 
consequently of the mortgage Itself was partly the withdrawal of non-compound- 
able offence which comes within the mischief of section 23, Indlan Contract Act, 
1872. It would be open to the mortgagee In this case, that із the Bank, to 
enforca thetr civi] righis which existed Independently of the award, in such ways 
as are recognised by law. 

It is against public policy to make a trade of felony or attempt to secure 
beneft by atifllog а prosecution or compounding an offence which is not 
compoundable in law. Tho principle is that no Court of law can countenance 
or give effect to an agreement which attempts to take the administration of law 
out of the hands of the Judges, and put it in the bands of private Individuals. 
The test to be applied in all such cases із, as to whether it was an express or 
Implied term of the bargain between the parties that a non-compoundable 
criminal case should not be proceeded with. Я 

Kamini Kumar Баты v, Birendra Nath Basu (1) and Gopal Chandra Podder 
v. Laksmi Kanta Saka (2) referred to. 


Appeal by Defendants Not. 3 to 5. 

Suit by sub-mortgagee against the mortgagee, puisne mortgagees 
and morigagors to enforce his security by sale. 

The material facts appear from the judgment, 

Dr. S. C. Basak, Messrs. Bifop Kumar Bhattacharyya, 
Ambicapaia Chowdhury and Bhabesh Narain Bose for the 
Appellants, Е 

Messrs. Brofolal Chakeavarti, Rama Prosad Mooherfes, 
Mahendra Kumar Ghose, Mohit Кита» Chatterfeeand Upendra 


Chandra Mallik for the Respondents, 


С. А, V. 
The Judgments of the Court were as follows : 


Derbyshire, C. J. :— This is an appeal from а judgment of 
the Subordinate Judge, First Court, of the 24 Parganas in Title 
Suit No. 124 of 1935 wherein the learned Judge found for the 
plaintiffa and decreed the sale of a certain property under a mort- 
gage, Tho facts are stated as follows by the learned Subordinate 
Judge in his judgment. 

G) (1959) L. R. 57 L А. 117 4 «1 С, L., J. 400. 

(2) (1933) 37 C. W. N. 749. 


Vor, LXIX.] HIGH COURT 


Defendant No. т hid a half share іп premises No, т, Padma- 
pukur Lane and 46, Lansdowne Rosd. His mother, Jaikali had 
aright of maintenance from and residence in the same properties. 
On September 22, 1916 they mortgaged their interest іп 
the properties to Kalidas Roy Chowdhury for Rs. ro,500 
and on February 16, rgrg, they executed a second mortgage 
in his favour for Rs. 1350. The mortgages were taken by 
Kalidas Roy Chowdhury in {h3 таті of one Girindra Nath 
Mitra who executed а deed of release in favour of Kalidas. For 
their dues to the plaintiff Bank Kalidas and bis son Jitendra, de- 
fendant No, 3 executed in favour of the plaintiff Dank a bond on 
June 27, 1925, sub-mortgaging ths above mentioned two mort- 
gages. By partition the interest of defendant No. x and Jaikali 
was restricted to Schedule 44a properties of the plaint, They exe 
cuted a third mortgage in favour of Upendra Nath Kundu, the 
father of defendants Nos, 6 to rr and a fourth mortgage in favour 
of defendant No. 12. Jaikali died leaving behind defendants Nos. 
т апа з as her sons and heirs and Kalidas died leaving defendants 
Nos 3 to 5 аз bissons and heirs, The plaintiff Bank alleged that 
their claim exceeds Ra, 5о,осо but after remission they claimed 
only Rs. 23,700. 

Defendants Nos. 6 to 11 and defendant No. ra filed two sopa- 
rate written statements denying knowledge of the plaintiff's allega- 
tions and, in case of a decree, praying for recovery of Rs, 2000 and 
Rs. 3000 respectively from the surplus sale prcceeds, These defen- 
dants, however, did°not appear at the trial. 

Defendants Nos. 3 to 5 pleaded infer alia that the plaintiff 
Bank brought a non-compoundable criminal case against Kalidas 
and Jitendra and that the case was compromised or withdrawn on 
condition of Kalidas and Jitendra submitting to arbitration and 
executing the mortgage bond dated the 27th June, 1925 and that 
‘that bond was accordingly void and unenforceable, 

The learned Judge found that, having regard to the facts and 
circumstances, the debt in satisfaction of which the bond in suit 
„Was executed was а genuine опе and existed previous to the criminal 
case and that the bond in suit was valid and enforceable in law. 
He, therefore, made ап order for sale. Against that decision the 
appellants defendants Nos 3, 4 and 5, namely, Jitendra, Satyer- 
dm, and Sudhindra, all sons of the said Kalidas, deceased, have 
appealed. 

The question for decision in the case is whether the mortgage 
bond in question is inyalid and unenforcesble by reason of the 
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alleged agreement to compromise ' a non-compoundable criminal 

charge. ; 

Kalidas Roy Chowdhury was a pleade whose brother Taradas 
Roy Chowdhury was the Manager of the Bhowanipur Bank. Two 
hephews of Kalidas and Taradas, namely, Birendra and  Parendra, 
were employed in th» Bask and Kalidas was the legal adviser of the 
Bank. Kalidas and Jitendra, it is & common ground, had been spe- 
culating in shares and for the purpose bad overdrawn their accounts 

.atthe Bank without, it is alleged, having given proper security. 
This had happened previous to 1924 and had been the subject of 
discussion between the Bank and the Chowdhuris, 

From April r, 1924 onwards, the settlement of the claims be- 
tween Kalidas Roy Chowdhury and the Bank was discussed between 
the parties. On April т, 1924, Kalidas wrote to the Bank asking 
io discuss the matter with thd Directors Оп July 22, 1924, 
Kalidas wrote to the Bank about the securities of his that they held 
‘and asked for a complete list thereof. On August 29, 1924, thé 
Bank wrote to Kalidas enclosing a docquet of Kalidas’s account 
and asked him to sign it. The docquet was as follows : 

"[ have examined my account with the Bhowanipore Banking 
Corporation Limited, Calcutta, as per Bank Pass Book showing 
‘balance of Rupees Two Lacs, forty-two thousand seven hundred 
‘annas seven and pies eleven only, due by meas at 30th June, 
1934, Which is correct.? 
`  Kalidas did not sign the docquet, On, September rr, 1924, 
Kalidas wrote to the Bank in reply to a letter of theirs dated 
September 8, 1924, in which he claimed that he was entitled to . 
get from the Bank a sum of Ra. 31,048 and alleged that the Bank 
was not entitled to sell hit securities. 

. On September 15, 1924, Kalidas wrote to the Bank again 
“repeating that he was entitled to get Rs. 31,048 from the Bank 
on May 30, and asking for an interview with the Bank authorities. 

On November 8, 1924, the Bank Directors met and passed 


` a resolution relating to an arbitration which, it is alleged, Kalidas 


‘had suggested to one of the Directors, Mr. Surendra Nath Mullick ; 
they nominated an arbitrator and suggested the names of umpires 
“in case of difference and requested Kalidas to choose either of the 
named gentlemen as umpire; they ‘also stated that tho reference 
included also the matter of his son Jitendra’s indebtedness. 
On November 19, 1924, Kalidas wrote a letter without pre- 
"judice ; the prejudice has apparently been waived. On Noyember 
25, 1924, the Bank wrote to Kalidas pressing for the arbitration to 
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be proceeded with and asked for a reply “before Saturday next” 
stating definitely whether he was willing to go to arbitration and if 
to before whom, There is no recorded reply to the letter, and 
nothing further appears to have been done by either party until 
March 5, 1925, when the Bank forwarded another docquet to 
Kalidas setting out that he owed them Rs. 2,51,817-6-7. On March 
9, 1925, Kalidas wrote to the Bank as follows :— 

“I am in receipt of your letter of the 5th March, 1995, being 
No. 171/L and in reply I would refer you to my letter to you dated 
the 15th September, 1924, as reply to it,” 

The letter of September 15, referred to stated that they owed 
bim Rs, 31,000. Itis evident that on March 9, 1925, the parties 
were disputing about the state cf accounts between them, the 
Bank was pressing for arbitration to settle the matter, whilst Kali- 
das took up the position that the Bank owed him Rs, 31,000. 
Kalidas appeared to be evading a submission to arbitration and 
there was а deadlock. There is no suggestion in the correapom 
дерсе up to this time that Kalidas or his son had been guilty of 
any criminal offe nce. 

On April r, 1925, Prokash Chandra Bose, the Assistant Manager 
of the Bank, preferred a petition of complaint against (т) ‘Taradas 
Ray Chowdhury, (2) Kalidas Roy Chowdhury, (3) Jitendra Kumar 
Roy Chowdhury, (4) Birendra Kumar Roy Chowdhury and (5) 
Parendra Chandra Ghosb, which purported to be under sections 
406-120B and 420 of the Indian Penal Code. The petition set 
out that Prokash was the Assistant Manager of the Bank, that 
Taradas was the Manager of the Bank till he was suspended, ag 
from August 27, 1924, that Kalidas was the elder brother of 
Taradas, that Jitendra was the son of Кайдай and that Birendra 
and Parendra were the nephews of Taradasand Kalida& It also 
alleged that Kalidas was the legal adviser to the Bank and Birendra 
was а clerk, That when Taradas was appointed Manager, Kalidas 
executed a security bond for him and that Taradas did the same 
when Birendra was appointed. The petition went on to allege 
“that Kalidas, Jitendra and Parendra indulged in extensive specula- 
tion in the share market; that the Chowdhury family having 
secured effective control of the working of the Bank and the passing 
of cheques, entered into a criminal conspiracy to bring about the 
commission of the сйепсея of criminal breach of trust under section 
406 of the Indian Penal Code and cheating under section 420 and 
that io pursuance of the conspiracy the accused persons drew 
large sums of money on overdraft on altogether insufficient securi- 
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lies by means of cheques which were passed under the orders of 
Taradas. Ths petition went on to allege that in this way the 
accused persons defrauled the Bank to the extent of about 
rupees four lacs ; and that the Directors, when they learnt of 
this fraud, suspended Taradas and “had the accused carefully 
examined.” 

The petition prayed for warrants to be issued against the accused - 
persons under the above mentioned sections of the Indian Penal 
Code. The matter came before Mr. Abdul Gafur, a Police Magis 
trate at Alipore, оп April т, 1925 and Prokash gave evidence 
alleging that the accused had committed the above offences, that 
he was the Assistant Manager of the Bank, and had the permis 
sion of the Directors to institute the case, Summonses against 
all the accused were granted. On April 6, the accused appeared 
before Mr, Abdul Gafur and were ordered to give P. R. of Ка. 2000 
each and the matter was adjourned until April 15. 

The next piece of evidence which is relevant is that of Jitendra 
at the trial, Kalidas was dead at the date of the trial, but Kalidas 
and his son Jitendra appear to have been concerned together in 
the matter which led to the giving of the mortgage, Jitendra said 
(at page 53 of the paper book) 37 

“The overdraft was ia connection with share business My 
father bought and sold shares. In 1924, there was correspondence 
with father and the Bank for settling the dues and liabilities, The 
Back said that it was to get money from father and father said he 
was to get money from the Bank, Ultimately in 1925, the plain- 
tif, Bank brought a criminal case against me, father and others 
with a view to put pressure on us to come to a settlement. The 
Secretary then was Nagendra Nath Banerji. Four or five days after 
the criminal case he came to father and said that there had been 
such а case and if he would agree the matter might be settled by 
reference to arbitration if father would pay the amount the arbitra- 
tion (?) may be due to the Bank, father agreed. There was the 
reference to arbitration and there was award * * ж * œ 

The evidence does not state whether Jitendra was actually pre- 
sent when the Bank Secretary made the statement to Jitendra's 
father. Presumably, the evidence would not hgve been recorded 
by the Subordinats Judge unless it were legally admissible, and so 
presumably Jitendra was present and heard what Nagendra said. 
There was no crossexamination on this piece of evidence and Na- 
gendra was dead at the time of the suit trial, Jitendra further said 
(at page 54 of the paper book) 1 
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“After Nagendra Babu had spoken about the compromise, 
father took Chandra Babu to Babu Surendra Nath МаК who was 
then a director of the Bank. After that Nagendra Babu came again 
and said that if reference to arbitration were agreed upon and if the 
meney to be found due according to award were received, the crimi- 
nal case would be withdrawn. Then a deed of reference was 
drawn up by Bank and sent to us and we signed it, The arbitrator 
was Amarendra Nath Bose. He made the award* * *? 

The next piece of evidence relevant is that of Chancra Bhusan 
Banerji, witness No. т for the defendants, given before the trial 
Judge in the suit, Mr. Banerji is an Advocate and knew Kalidas. 
He saysin bis testimony $ 

“One evening he" (i. e. Kalidas), "came to me and said ‘should 
` I go to jail while you are here P? Iasked lim what was the matter 
and he said that the Bank had started a criminal case against bim, 
I said I was not concerned with the Bark in any way and took bim 
to late Babu Surendra Nath Malik who, it was my idea, was a 
director of the Bank and requested bim to save Kalidas anyhow. 
Leaviüg him with Surendra Mallik, I ceme away. І can't say what 
talk passed between Kalidas and Surendra Babu. Surendra Babu 
is dead, « *" 

This witness does not give the date of this from Kalidas or the 
call on Mr. Mallik, but it is obvious that it tock place soon after 
the criminal proceedings were started, It is obvious alto, that an 
appeal was made by both Mr, Banerji and Kalidas to Mr, 
Mallik, а Director of the Bank (aleo a lawyer), about the crimimal 
Case. à 

On April 15, 1925, the date fixed for the accused to appear 
before the Magistrate, there is this note in the Magistrate’s order 
sheet : 

“There is а talk of compromise, Date 24th April.” 

The Magistrate would not have said that there was a talk of 
compromise unless there had in fact been some such talk in his 
presence, Such talk could only have been that of one or both 
ofthe parties or their Advocates. The Bank has not called any 
witness to deny that there was such talk, I can only infer that the 
parties—the Bank and Kalidas and Jitendra—were at this time 
( April 19 ) discussing a compromise of the criminal proceedings. 

On April 24, when the matter again came before the Magistrate 
he recorded “Parties want time, Date agth April” It is interes. 
ting here to pote that Jitendra in his evidence (at page 53 of the 
Paper-book) says ¢ 
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"Till compromise we both sides took time from the Criminal 
Court to compromise." 

On or before April 25, there was as appears from the Bank 
resolution of April 27, referred to below, a discussion between 
Kalidas and the Bank representative with regard to the difference 
between them. I will discuss the evidence asto what transpired 
later. On April 26, Kalidas wrote to the Bank-as follows : 

"In continuation of my previous correspondence with youl 
beg to state that although the Bank has atarted a criminal proceed- 
ing against me and my son Jitendra Kumar Rai Chaudhury, I 
krow that there is no substance init, Iam yet willing to place 
for settlement the dispute about the liabilities of my said son 
and myself to the Bank in the hands of an ‘arbitrator. Ifthe 
Bank has no objection to the appointment of Babu Amarendra. 
Nath Bose, Vakil, High Court, or Babu Nagendra Nath Banerjee 
Public Prosecutor, Alipore, as arbitrator in the matter I would 
suggest their names and hope that the matter would thus be 


‚ speedily brought to a termina tion,” 


On April 28, 1925, the Bank wrote to Kalidas as follows t 
“Dear Sir, 

A copy of a resolution passed by the Board of. Directors 
at their meeting held on Monday the 27th instant given underneath 
for your information and necessary action. : 

Yours faithfully, 


N. Banerjee, 
Secretary, 


Resolution, 

“The directors have received an application from Babu Kalidas 
Roy Chowdhury for the settlement of the claim of the Bank as 
against him and his son Jitendra Kumar Roy Chowdhury, It 
appears that he is willing to refer the matter to arbitration of 
Babu Amarendra Nath Bose, Vakil, High Court, On saturday last 
the Directors at a full meeting of the Board considered the 
matter informally at the request of Babu Kalidas Roy Chowdhury 
and thought that the matter could be referred to the arbitration 
of either 

Mr. H D. Bose or Mr. B. L. Mitter or Rai Bahadur Kailash 
Chandra Bose or Batu Tarak Nath Chakraberty or Babu 
Amarendra Nath Bose ` 

"as Babu Kalidas ia’ willing to refer the matter to the arbitration 
of Babu Amarendra Nath Bose 
“and as the gentleman is willing to arbitrate and do ro expediously 
in the course of a week or so the directors hereby resolved — 
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“That the matter be submitted to the said Babu A. N. Bose for 
bis decision as arbitrator appointed both by the Baok and Babu 
К. D. Roy Chowdhury on behalf of himself and his said son. It 
is further resolved. that the Bank and Babu К. D, Roy Chowdhury 
execute a proper deed of reference to the arbitrator for his decision 
and that the secretary forthwith prepare an abstract of the accounts 
of Babu Kalidas Roy Chowdhury and bis said son and also a state- 
ment of claims on behalf of the Bank for submission before the said 
arbitrator and that the matter be placed before the said arbitrator 
һу Wednesday the soth instant without fail, It is futther resolved 
that if Babu K, D. Roy Chowdhury fail to execute the said joint 
deed of reference to tbe arbitrator on or before the aoth instant 
then this resolution referring the matter to the said Babu Amarendra 
Nath Bose for his decision would stand automatically cancelled. 
The cost of the arbitration will be borne by Babu Kalidas Roy 
Chowdhury.” 

“N, Banerjee,” 

It is clear from the resolution that the Bank directors met on 
Saturday, April s5, to consider “informally” the request of Kalidas 
that the matter should be referred to arbitration and that tbat 


request must hive been made on or before April 25. From March g- 


there had been no letter from Kalidas referring to the dispute with 
the Bank, before the one cited above of April 26. Therefore Kalidas 
must have bad talks with the Bank directors or their representative 
about the difference with them before be wrote his letter of 
April 26. 

On this point the evidence of Sudhindra Nath Basu, a pleader 
and acting for the present defendants, is interesting. Sudhindra was 
called by the Bank at the trial, He said (at pages 44 and 45 of the 
Paper-book) : А 

" Plaintiff Bank brought а criminal case against Kalidas Babu, 
Bank withdrew the case. Kalidas Babu executed mortgage bond in 
favour of the plaintiff Bank during the pendency of the criminal 
case, There was reference to arbitration and award both during the 
pendency of the criminal case, I can't exactly say why there was 
the reference to arbitration because І was asked by Kalidas to walk 
out while he bad talk with Nagendra Babu, who was then the 
Secretary of the Bank. This took place on several occasions in 
Kalidas Babu’s room in bis own house, This talk took place during 
the pendency of the criminal case. It was after these talks that Í 
came to know that there was reference to arbitration. After the 


award there was the mortgage by Kalidas Babu in favour of the 
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Crit- 


ote Bank and alter the mortgage the criminal case was withdrawn. I 

1938. had to visit Kalidas Babu every morning in his house, ” 
icon Kumar Rai 11 is clear that the talks that Sudhindra refers to were just before 
y; the reference to arbitration. Sudhindra appears to have been the 


Us. Bhowanipur ^ advirer of Kalidas about this time, Why was he excluded from the 
an Бах Corporation. а ы à й 

td. talks Kalidas had with the Bank's Secretary ? I can only infer that 
Derbyshire, Cy, here was something that Kalidas wished to keep secret ав between 
tle himself and the Bank. That could not be the simple reference to 
arbitration, Had it been so, Kalidas would surely have been glad 
< `| 2 to have the assistance of another lawyer in determining the condi- 
s < `- tons and terms of the reference. It must be remembered that 
i ee the Chairman of the Bank, and Mr, S. N. Mullick, the 
eee у; ' ‘director of the Bank above referred to, were all lawyers and #0 was’ ` 

aN ж ; Sudhindra. The lawyers would know the difficulties and dangers of 

Ke utor UN "bargain to compromise any offences which are not compoundable, 
DES. That may be,--and I think was,—ihe cause of the secrecy of the 
А -  mebtings between Kalidas and the Bank’s Secretary. When Kalidas 
wrote the above letter of April 26 to the Bank proposing arbitration, 

.«he made no reference to the interview that he had had with a 

representative of the Bank, Why this omission? The omission is 

explained if in that interview there had been a talk between him and 

the Bank representative about compromise of the criminal 

^ proceedings. 

The letter of April 26 sientioned the ciiminal proceedings, but 
made no direct suggestion that the prosecution should be withdrawn 
if arbitration was agreed to, Yet between the lines the inference is 
there, It is difficult to see why Kalidas and Jitendra should agree 
to an arbitration of this kind with a criminal charge hanging over 
their heads, unless the criminal charge was to be withdrawn, Tho 
Bank's resolution states that Мт, A. N. Bose was “ willing to arbi- 
trate and do so expeditiously in the course of a week,” The Bank 

- must have ascertained tbat from Mr, Bose, ' They had gone to the 
trouble of ascertaining that Mr. Bose would deal with the matter 
very expeditiously, Jf it were an ordinary arbitration and notbing 
more than the ascertainment of the amount of the liabilities of 
Kalidas and Jitendra, what was the need for this expedition? I do 
not suggest anything against Mr. Bose in this matter. I think he 
played the part of an arbitrator and nothing more, The concluding - 
part of the resolution records : 

“If Babu Kalidas Roy Chowdhury fail to execute the said joint 
deed of reference to the arbitrator on or before the agth instant 
then this resolution referring the matter to the sid Babu Amarendra 
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Nath Bose for his decision would stand automatically cancelled. Cv. 

The cost of the arbitration would be borne by Babu Kalidas Roy 1938. 

Chowdhary. * Jitendra Kumar Ral 
Chaudhuri 


The cancellation of the deed of reference would defer the ascer- 
tainm:nt of the debt which the Bank said that Kalidas owed them, ть, Browanlpur . 
that would bs to the advantage of Kalidas, but not to the advantage rai 
ofthe Bank. I can only infer that the cancellation of the arbitration — 
meant and the Bink intended it to mean that in that event the DICIS C.F. 
criminal proceedings would go on. ge 

April 29, was the date fixed for the adjourned hearing of thg 
the criminal proceedings, Kalidas got the Bank's letter of Арт 9 
containing the resolution of April 27, on April s8 and ask LE 
Bank to send a draft copy of the deed of reference “во Fin th 
same may be executed by tc-morrow.” Kalidas did not get they ced, - 
that dayjand on ths next day, April 29, he wrote again to the Bay и 
sending his own draft for their approval and а rupee for stamp and iion 
asking for it to be approved and returned to him “for our signature 


asI am ready to do it," ЕР Е 
Kalidas was clearly anxious to comply with the Bank’s resolu: ^ LP 1% E ys 


tion, Ifthere were nothing more than a submission to arbitration 

involved why should Kalides be so anxious? The only inference 

is that he hoped to get rid of the criminal proceedings pending. 

Kalidas did not get the draft deed of reference on April 29, and 

on that day the adjourned criminal charge sgain came before the 

Magistrate who recorded as follows $ Р 

“Caso adjourned to 4th May at the request of both parties on - 
which date either the Р, Wa, to be produced or the case settled, QI of Lay m 
| fo AN 


Ф 
> 










Accused as before.” Fee 
Evidently both Kalidas and the Bank were trying to postpone“ Ae NTA 


the criminal proceedings, and again there was talk of a set 
ment;the Magistrate also was getting tired of the adjournment 
Kalidas not having had the opportunity of signing the reference to 
arbitration on April 29, the Bank's resolution of April я], stood 
"automaticaly cancelled." The Bank directors met on April 3o 
and passed a resolution in general similar to that of April 27 with 
alterad dates. The same day, April 30, a deed of reference to 
arbitration was executed by the Bank, and Kalidas and Jitendra 
appointing Mr, Bose as arbitrator, Mr. Bose was, according to. 
the deed, to make bis award within seven days, On May 1, Kalidas 
wrote a letter to the Bank (at page sr, part П of the paper book) 
asking if Mr. Bose had fixed any time for a sitting and also asking 
for а line in reply. Kalidas was still anxious to get the arbitration Ы 
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proceedings completed. At this point I can only infer that the re 
ference to arbitration was the result of and in return for a promise 


.made by someone on behalf of the Bank, either a director or 
.Nagendra, the Secretary, that if Kalidas and Jitendra would agree 


t» the reference and implement the award that would be made, 
the Bank would drop the criminal proceedings. 

On May, 14, Mr. Amarendra Nath Bose made an award that 
Kalidas was to pay to the Bank in liquidation oí his debt 
Ra, 1,54,650 and Jitendra Rs. 55,500. On May 16, Kalidas wrote 
to the Bank (at page 55 , part 11 of the paper book) referring to 
the award offering to pay the amount awarded against himself and 
his gon by transferring to the Bank all their securities at the Bank . 
and pay the balance by conveying certain real property to the Bank, 
He concludes by saying : 

“+ * «I bave told you that I have no cash money to pay. 
Iam willing to execute an agreement pending the completion of 
the necessary documents of transfer and in the meantime, as 
arranged before, the criminal case against us wil be with 
drawn, e * e" 

On the same day, May 16 at 6-30 P. м. the Bank Directors 
held a meeting, the minute of which isas follows: 


“The letter of Babu Kalidas Roy Chowdhury dated 16th May 
1925 being placed before the meeting Resolved : The Directors can 
not do anything about the criminal case, They deny that there was 
any arrangement with him about his criminal case. It is only his 
civil liability to the Bank which he wanted to settle by arbi- 
tration and the Directors agreed. But they can only say before the 
Court tbis that the liability of Kalidas Roy Chowdhury and his son 
has been fully adjusted with the Bank when Kalidasa Babu makes 
payment of the sum decreed against him. He may make payment 
by selling his securities, shares and by paying the balance in cash 
or by mortgaging properties of ‘the value equal to twice the 
amount of the balance as security for payment of the same at 9 
per cent per annum with balfyearly rest, The Bank is not pre 
pared to take a conveyance from him of the properties proposed by 
him, but the Bank is ready only to purchase from him such pro- 
perties in which the Bank has half share and Kalidas or his son 
has half share at the present market value when in tbe manner 
aforesaid Kalidas Babu has paid off the decree under the award 
against him then alone the Bank will be in a position to consider 
that his debt has been adjusted.” 

Tt is cleay from Kalidas’s letter that he was contending that 
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the Bank promised to withdraw the criminal case if he made 
satisfaction under the award, It is clear too that the Directors 
seid that they could not do anything about the criminal case and 
they denied that there was any arrangement to withdraw it. I 
have given reasons sbove which support Kalidas’s contention. 
Are they supported or diminished by what happened sub- 
sequently ? 

On May 18, the file of the criminal proceedings was trans- 
ferred from Mr. Abdul Gafur to Mr. I. J. Cohen, an Honorary 
Magistrate at Alipore. The record of the proceedings on that 
date is: 

“Parties not ready. Application for adjournment filed. Put up 
on June т. Accused as before." 

From May s6 to May a9 Kelidas and Jitendra executed autho- 
rities in favour of the Bank to enable the Bank to sell the securities 
which Kalidas and Jitendra bad deposited with them. They were, 
therefore, waking efforts to satisfy tbe conditions laid down by 
the directors of tha Bank on May 16, in respect of the satisfaction 
of the debt. : 

On June т, the criminal proceedings sgain came before the 
Magistrate who recorded this order s 

"The complainant puts ina petition for time. То 1$} June, 
1925, for the last time, Accused as before.” 

It is evident from this that the Bank authorities were still 
staying their hands in the matter of the criminal proceedings. 
Tbis Magistrate was getting impatient. It must be remembered 
that at the same time the accused Kalidas and Jitendra were 
banding over their securities to the Bank in settlement of their 
claims, It is difficult to resist the inference that the one act is 
connected with the other. From June r to June 8 and on June 
15 also, Kalidas and Jitendra were again directing the Bank to 
realise the further securities they held. On June 15, when the 
criminal proceedings again came before the Magistrate, it was 
recorded ; 

"Accused Kalidas Roy Chowdhury is reported to be ill. 
Medical certificate filed and an application for adjournment filed, 
To June 29, 1925 for the last time. Accused as before.” 

Kalidas was now applying for an adjournment. It is interest- 
ing to note that on June 16, the day after this, Kalidas bya 
letter (at page 72, part IL of the paper book) authorised the Bank 
to realise certain shares of his in satisfaction of the Banks claim, 
On June то, both Kalides and Jitendra authorised the further 
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realisation of their securities. On June 27, Kalidas and Jitendra 
executed the mortgage in question in favour of the Bank and 
the mortgage deed was duly registered, The mortgage purports 
to be for the sum of Rs т, 53, 965-4-7 ples stated to be the 
balance for which the mortgagees have been found indebted 
to the Bank by Afr. Bose after crediting Kalidas and Jitendra 
with certain amounts paid or realised by sales of shares, The 


debts were stated in the mortgage to be the result of overdrafts 


on the Bank, In the mortgage deed it is stated that the wife of 
Kalidas and the mother of Jitendra took a loan of Ra. 30,0co from 
the Bank by mortgaging her pertonsal properties with them by а 
separate deed and paid Кз. 25,000 ош of the same to the Bank 
on account of the mortgagor's indebtedness. This twenty-five 
thousand rupees form part of the payments made in reduction of 
the amount awarded by Mr Bose, Jitendra’s evidence as to this (at 
page 55, part I, of the paper book) is as follows :— 

"After the award, my father and I executed one mortgage and 
as Nagendra Babu said that our mortgage was not sufficient, 
another was to be executed by mother and so mother also 
executed a mortgage. After that the criminal case was with- 
drawn.” : 

Why should, the wife of Kalidas mortgage her private pro- 
perty to the Bank and use part of the mortgage money to pay off 
her husband's debt except to relieve her husband of a very serious 
situation? If it had been to relieve him of the payment of a 
debt found due under an award she would not have done it. She 
would have kept her property forthe use of herself and Kalidas 
later when Kalidas had parted with his property and they both 
needed something to live on. The sacrifice could only have been, 
made to relieves , Kalidas of the prosecution that was hanging over 
his head. 

Two days after the execution of the mortgage, Prokash Chandra. 
Bose, the Assistant Manager of the Bank and the complainant in 
the criminal proceedings, presented a petition to Mr, Cohen, the 
Honorary Magistrate at Alipore before whom the proceedings were 
pending. It is headed 

“Section 420-120 B I. P. C. 

“That in the above case Babu Kalidas Roy Chowdhury and bis 
son Babu Jitendra Kumar Roy Chowdhury have made up their 
differences with tbe Bank and have voluntarily made arrangements 
for the payment of the monies due from them. | 

That the other three accused persons are undergoing trial in, 


- *. 
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the Court of the Police Magistrate, Alipore, and a charge under 
section 420/120B Indian Penal Code bas been framed against 
bim along with other charges and there is no necessity for 
another trial, 

“That your petitioner therefore does not desire to further pro- 
ceed with the case or adduce any evidence. 

"Your petitioner, therefore, prays that your bonour will be 
pleased to discharge the accused + *.” 

The Magistrate recorded the following order on that date : 

“The prosecution puts in a petition saying that under the 
circumstances slated thereon they do not offer any evidence. 
Accused discharged under section 253 Criminal Procedure Code.” 

It is to be noted that the petition of Prokash Chandra Bose 
asking for proceedings to be started was headed “Section 406-120B 
and 420 of the Indian Penal Code.” It is to be noted also that 
the summonses were issued under tections 120B, 420,408 and 
406 of the Indian Penal Code. It is also to be noted that the 
petition of Prokash to drop the criminal proceedings is amply 
headed “section 420-120B of the Indian Penal Code,” 

Section 120B is the offence of conspiracy to commit a criminal 
offence and is not compoundable. Section 4c6 is an offence to 
commit a criminal breach of trust and is not compoundable. Sec 
tion 408 is the offence of criminal breach of trust by a clerk or 
servant and is not compoundable. Section 420 is the offence of 
cheating by dishonestly inducing the delivery of property and is, 
with the permission of the Court before whom the prosecution 
for such offence is pending compoundable by the person cheated 
(see section 345 of the Code of Criminal Procedure) It may be 
due to inadvertence, or it may not be, that the petition for the 
discharge of the accused mentioned section 420, but not sections 
406 and 408. In any event the accused were discharged in res 
pect of all the offences,—not merely section 420, but also sections 
120B, 406 and 408 which are nomcompoundable, 

Finally, there are the words of the withdrawal petition, 
namely, 

“That in the above case Babu Kalidas Roy Chowdhury and 
his son Babu Jitendra Kumar Roy Chowdhury have made up their 
differences with the Bark and have voluntarily made arrangements 
for the payment of monies due from them.” 

“The above care” (i. e. the words within inverted commas) is 
the criminal proceeding in which summonses had been issued at 
the instance of the Bank against Kalidas and Jitendra and the 


et 


сни, 
1998. 
سب‎ 
Jitendra Kumar Ral 
Chaudhuri 
v. = 
The Bhowanlpur 
Banking Corporatlod 


Derbyshire, CF. 


16 


CIVIL, 
1938 


bead 
Jitendra Kumar Rat 
Chaudhuri 
v. 
The Bhowanipur 
Banking Corporation 
Ltd, 


—— 


Derbyshire, C.F. 


THE CALCUTTA LAW JOURNAL. [Von LXIX, 


others under sections 120B, 406, 408 and 420 of tbe Indian Penal 
Code. The Bank has never denied that Prokash had authority 
from it to start the criminal proceedings or to petition for their 
withdrawal, 

It ig clear to me that Kalidas and Jitendra agreed (т) to sub- 
mit to tbe arbitration, (а) to sell their securities and hand over 
the proceeds to the Bank in the way they did, and (3) to execute 
the mortgage in question in return fora promise made by the 
Bank through its directors or Secretary that when there had been 
arbitration and satisfaction made and or security given for the 
sum awarded, the Bank would drop the prosecution, I find that 
such а promise was made by Nagendra to Kalidas on various 
dates in April, May and June 1925 when Nagendra visited Kalidas. 
I. am further of opinion that the existence of the agreement 
aforesaid is to be inferred from and is implicit in the dealings 
between parties as and from April 151Ь to the execution of the 
mortgage. 

The consideration for the submission by Kalidas and Jitendra 
to arbitration wat, in my view, the promise to drop the criminal 
proceedings. There were two considerations for the grantiag of 
the mortgage: (a) the promise to drop the criminal proceedings, 
and (b) the debt expressed in the mortgage deed to be owing by 
Kalidas and Jitendra to the Bank consequent on the award. 

To compound a charge of a non-compoundable offence is both 
opposed to public policy and forbidden by law, and so unliwful 
and, therefore, an agreement in which such compounding is either 
a consideration or an objectis void. See section #3 of the Con- 
tract Act. By section 24 of the Contract Act if any part of а 
consideration for one or more objects, or any one or any part of 
any one of several considerations for a single object is unlawful, the 
agreement is void, 

The operation of the law here is illustrated in the Privy Council 
cate of Kamini Kumar Basu v. Birendra Nath Базы (1): there 
were disputes between certain persons who claimed to have pur 
chased certain land. A complaint to a Magistrate was made by 
one of the parties alleging that otbers had been guilty of uncom 
poundable offences in relation to the attempted or alleged purchase 
of the land; no summons was issued, but the complainant was 
directed by the Magistrate to prove the case. One cf the parties 
charged, suggested and procured a reference cf the disputes to 
arbitration in which some of the disputants took partand an award 

(1) (1990) L.R. 71. A. 117; 81 G. L, J. 400. 
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wis made. Later an Ekrarnama in pursuance of the awatd was 
entered into between some of the parties to the award. The 
complainant put in a petition to the Magistrate alleging that his 
witnesses had been won over and also that the dispute was settled. 
On this petition the Magistrate dismissed the case under section 


ij 
Civ. 
1938. 
aH 
Jitendra Kumar Ral 
Chaudhuri 


3 ү, 
Tbe Bhowanipur 


203 of the Code of Criminal Procedure for non-production of зына соята на 


'evidence, The plaintiffs in tbe suit (respondents in the Privy 
Council) claimed a declaration of title to a part of the land under 
the arbitration award and agreement (Ekrarnama) The Subordi- 
nate Judge held that the reference to arbitration and the agreement 
were made to stifle a prosecution for a nonmcompoundable offences 
and were unenforceable. 

The High Court held the award and agreement valid. Ths 
Privy Council set aside the decree of the High Court and restored 
the decision of the Subordinate Judge. At page тзт of the report 
Sir Binod Mitter in delivering the Judgment said : 

“The real question involved in this appeal on this part of the 
case is whether any part of the consideration of the reference or the 
Ekrarnama was unlawful, and not whether any prosecution within 
the meaning of the Criminal Procedure Code had been started or 
dropped. If it was an implied term of the reference or the Ekrar- 
йаша that the complaint would not be further proceeded with, 
then in their Lordships’ opinion the consideration of the reference 
or the Ekrarnama, as the case may be, is unlawful [ See Jones v. 
Merionethshire Permanent Benefit Building Society (1) ] and the 
award or the Ekrarnama was invalid, quite irrespective of the fact 
whether any prosecution in law had been started.” 

Further at page 122— 

“Tn a case of this description it is unlikely that it would be 
expressly stated in the Ekrarnama that a part of its consideration 
was an agreement to setile the criminal proceedings. It is enough 
for the defendants to give evidence from which the inference 
necessarily arises that part of the consideration is unlawfuL"- 

Before us in the present cass it was contended that the mortgage 
was valid- notwithstanding the agreement to compound a non 
compoundable offence, because there was still a “pre-existing debt” 
to support the mortgage as good consideration for it. That con- 
tention seams to me to ignore section 24 of the Contract Act and 
to be contrary to the language of the Privy Council decision above 
cited at page 122 of the report. Moreover, in this case as the 
consideration for the submission to arbitration was unlawful, the 
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award was invalid; and the “pre-existing debt” rested upon and 
was determined by that invalid award. Under these circumstances, 
such debt cannot, as I view the matter, be good consideration 
for the mortgage. 

In my Judgment both the award and the mortgage are invalid, 
and the judgment and decree of the Subordinate Judge must 
be set aside, 

‘Lhere will be no order as to costs either in this Court or in the 
Court below. 

Mukherjea, J. : —I agree with my Lord the Chief Justice in 
holding that this appeal should be allowed. The appeal is on 
behalf of defendants Nos. 3, 4 and 5, and it arises out of a suit 
commenced by the plaintiff Bank for enforcement of a mortgage 
bond. The material facts may be shortly stated as followa: The 
defendant No. 1 was interested to the extent of 8 annas share in 
the properties described in Schedule (Xa) to the plaint, and on 
22nd September, 1916 be executed а mortgage bond in favour of 
ene Kalidas Roy Chowdhury, predecessor of defendants Nos. 3 to 5, 
and bypotbecated his interest in the said properties to secure ап 
advance of rupees 10,5co only. His mother Joykali Debi who had 
a right of maintenance and residence in respect of the said pro- 
perties, joined with bim in the morlgage, The defendant No. 1 
took a further loan of Rs. 1,370 from Kalidar, and as security for 
the same executed a second mortgage in respect of the identical 
properties in favour of the latter,  Kalidas, togetber with one of 
his sons Jitendra, who is defendant No. 3 in the suit, were indebted 
to the plaintiff Bank for various sums of money, and they jointly 
executed a mortgage in favour of the Bank on 37th June, 1925, 
mortgaging infer alia the two mortgage bonds of defendant No, т 
to one of which his mother Joykali was also a party. By subse- 
quent partition with their co-sbarers, the defendant No. т and his 
mother got the properties described in Schedule (Кла) of the 
plaint exclusively in their share. The mother died later on and 
her heirs are the defendant No. xı himself and defendant No. a, 
Kalidas is also dead and his heirs are defendants Nos 3, 4 
and 5. 

The plaintiff Bank has commenced this suit as а sub-mortgagee 
of Kalidas, for recovery of money due on the 1st mortgage bond, 
by sale of the properties deseribed in Schedule (Kha) which are 
owned by defendants Now т and a. The defendants Noa 3, 
4 and 5 were impleaded as parties defendants, as it was considered 
desirable that the suit should be decided in their presence. 
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The suit was cont ested principally by defendants Nos 3, 4 and 
§, and their contention in substance was that the mortgage bond, 
executed by Kalidas in favour ot the Bink was void and un- 
enforceable under Section 23, Indian Contract Act, inasmuch as 
the consideration for the bond was the stifling of a non-compoun- 
dable criminal саве, which was proceeding between the Bank 
on the one hand and Kalidas and his son on the other. 

The decision in the case really hinges on this one point, The 
trial Court decided the point in favour of the plaintiff and against 
the defendants and decreed the plaintiff’ suit. It found’ on 
evidence though one of the motives of the executants in executing 
the bond in suit might have been the withdrawal of a criminal 
саве that was pending between the parties at the time, yet that 
was not the consideration of the bond, the real consideration 
was the debt that was found by the arbitrator, chosen by Kalidas 
himself, to be due by Kalidas and his воп to tho plaintiff Bank, 
The Sub-Judge accordingly was of opinion that the bond was 
valid and enfcrceable in law, and did not come within the mischief 
of Saction 23, Indiin Contract Act, 

The propriety of this view has been challenged by Dr. Bysak 
who appears for the appellant before us. He bas contended in 
the first place that as according to the findings of the Sub-Judge 
himself, tho criminal case was purposely kept hanging till the 
adjustment was made and the money payable was duly secured, 
the object of and at least a part of consideration for the transac- 
tion was the withdrawal of the criminal case, and as such the 
bond was tainted with illegal consideration and was not enforceable 
in law, He has argued further, that the fact that there was а pre- 
- existing civil liability does not really alter the nature of the con- 
tract and make it enforceable in law, if the object was to stifle a 
criminal prosecution. 

To appreciate these contentions it would be necessary to refer 
briefly to the material evidence that has been adduced by the par- 
ties in support of the respective cases. 

Tt is admitted that Kalidas and his son Jitendra, had dealings in 
shares and both of them had overdraft accounts with the plaintiff 
Bank. А brother of Kalidas was the manager of the Bank, and he 
himself wae their legal adviser. Both the father and the son had 
taken overdrafts for considerable sum of money, and they were 
taken on the security of certain shares which were depoalted with 
the Bank. It appears from the evidence that from the beginning 

of the year 1924, the Bank authorities suspected, rightly or wrong- 
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ly, that Kalidas by taking advantage of bis position in the Bank 
had overdrawn money much in excess of what could reasonably be 
covered by the shares deposited by him. There was also dispute 
ав (о accounting between the parties, and Kalidas did not admit 
the correctness of the figures at which the Bank asssessed his liabi- 
lity in respect of the overdrafts. 

As early as the first of April 1924 we find Kalidas writing a letter 
to the Bank (Ex. 5(b) asking them to fix a time and date for settle- 
ment of his affairs, and on зара July 1924 he stated in another 
letter (Ex. A6) that as the price of shares had gone up, the Bank 
need not have any apprehension on the score of the securities 
being insufficient. 7 

Оп asgth August, 1924, the Bank sent а docquet to Kalidas 
(Ex. B4) intimating that his overdraft account showed a sum of 
rupees 3,42,7 14-7 -11 ps, ав being due by bim to the Bank, on goth 
June, 1924. Before this intimation reached Kalidas he had already 
written a letter to the Bank (Ex. .А 5) stating that if proper accounts 
were taken, he would be entitled to get a sum of rupees 31,048 from 
the Bank. He reiterated this assertion in another letter dated r5th 
September, 1924 (Ex. A-4) written after the receipt of the docquet 
mentioned above, and said thatthe accounts, share registers and 
balance sheets of the Bank were all incorrect, After this, we find 
that on 8th November, 1924, the Bank passed a resolution, accepting 
the offer of Kalidasto have the differences between them settled 
by arbitration, The Bank nominated Mr, T. №. Chakravarty ва 
one ofthe arbitrators, and. requested Kalidas to appoint the other. 
The names of two umpires were also suggested in case there was 
difference of opinion between the arbitrators. After recelving the 
resolution, Kalidas, it seems, attempted to delay matters, and by 
his letter dated roth November 1924 (Ex. 5с) he said that he was 
not able to select any arbitrator as yet, and suzgested that neces- 
sary issues which are to be referred to the arbitrators might be 
framed in the meantime. He further stated that as bis son Jiten- 
dra was absent, he was not in a position to say anything about 
him. То this the Bark replied by a letter (Ex. Вз) which is dated 
25th November, 1924. Kalidas was definitely atked to let the 
Bank know before Saturday next whether he was agreeable to have. 
the disputes settled by arbitration. It pointed out that there was 
no necessity to frame issues beforehand and the whole case might 
be placed before the arbitrators. Nothing was done by Kalidas 
for some months after this, and on rst April 1935, the Bank through 
its Asalstant Manager filed a petition of complaint against Kalidas, 
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Jitendra ani several other persons, before the Police Magistrate 
at Alipur, charging them with offences under sections 420, 120 (B), 
406 and 408, Indian Penal Code, On the very same day summonses 
were issued. On 6th April, 1925 all the accused appeared and were 
let off on personal recognisance of Rs. 2020 each, rsth of April 
next having been fixed as the date of hearing., The talk of settle- 
ment by reference to arbitration which was apparently abandoned 
seems to have been received after the institution of the criminal 
саве, On rsth April, 1925, which was the date fixed for hearing of 
the criminal case, we find an order recorded by tha Magiitrate in 
the following terms:—"There is а talk of compromise, . Data 
24th April" On 24th April, 1925, again the order sheet shows 
that the parties wanted time, and the case was adjourned to goth 
April next, On 26th April, 1925 Kalidas wrote a letter to the 
Bank in the following terms ;— 


"In continuation of my previous correspondence wih youI 
beg to state that although the Bank has started a criminal procee- 
ding against me and my son Jiteddra Kumar Rai Chowdhury, 
I know that there is no substance in it. I am yet willing to place 
for settlement the dispute about the liability of my said son and 
myself to the Bank in the hands of an arbitrator, If the Bank 
has no objection to the appointment of Babu Amarendra Nath 
Bose, Vakil, High Court, or Babu Nagendra Nath Banerjee, Public 
Prosecutor, Alipore as arbitrator in the matter, I would ‘suggest 


thelr names and hope that the matter would thus be speedily’ 


brought to termination.” 


The Bank agreed to arbitration by Mr. Amarendra Nath Bose, 


and on goth April, 1925, the agreement of reference to arbitration 
was executed. It was stated inthe agreement that the Bank was 


claiming a sum of Re, 2,57,260-a odd from Kalidas anda sum, 


of rupees 76,013-85, odd from Jitendra but both of them challenged 


the correctness of the accounts upon which the Bank arrived at 


those figures, Exception was also taken by Kalidasand his son 
to the amount of interest and compound interest charged by the 
Bank. The arbitrator was to examine the accounts and find out 
what was exactly due by Kalidas and his son tothe Bank. He 
was also empowered to make any remission if he thought proper, 
The award of the arbitrator, wonld have the force and validity of 
a Civil Court decree, On r4th May, 1985, the arbitrator made 
his award, He found that the Bank was entitled to a sum of 
rupees 1,54,650 from Kelidasand a sym of rupees 55,509 from 
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Jitendra and for the last amount both the father and the son 
would remain jointly and severally liable to the Bank. 

On 16th May, 1925, two days after the award was made, Kalidas 
wrote a letter to the Bank, suggesting the transfer of certain pro- 
perties with & view to liquidate his dues under the award. In con- 
clusion he stated : 

“I am willing to execute an agreement pending the completion 
of the necessary documents of trahsíer, and inthe meantime as 
arranged before the criminal case against us will be withdrawn.” - 

The Bank in its reply denied that there was any arrangement 
with Kalidas about the criminal case, It was only the civil 
liability to the Bank, which, it was said, Kalidas wanted to settle 
by arbitration and to that only the directora agreed. The Bank 
however was prepared to say before the Criminal Court that the 
liabilities of Kalidas and his son were adjusted after they had made 
payments in accordance with the award. | 

On 18th May, 1925, the following order was recorded in the 
order sheet in the criminal case, 

“Parties not ready, application for adjournment filed. Put up 
on Ist June, 1925. Accused as before," On rat June, 1925, the 
case was adjourned on the application of the complainant to 
15th June next. On rsth June, Kalidas was reported to be ill 
and the case was again adjourned to roth June. On ayth June, 
1925, thg mortgage bond in suit was executed and the considera- 
tion for the same was stated to be the sums fixed by the arbitrator 
as payable by. Kalidas and his son Jitendra, On agth June, the 
complainant putin a petition stating inter alia that Kalidas Roy 
Chowdhury and his son Jitendra Kumar, had made up their 
differences with the Bank and had volountarily made arrangement 
for the payment of monies due by them. Under the circumstances 
the complainant did not desire to proceed further with the case or 
adduce any evidence. Upon this the Court discharged the кешеа 
under section #53, Criminal Procedure Code. 

1t is not disputed that after the executfon of the mortgage some 

payments were made by Kalidas and his son, on the basis of the 
award, which was treated as valid and binding, and no attempt 
was made by any of the parties to challenge or impeach the 
same, : 
The question now is, whether on the facts mentioned above, the 
mortgage bond is void and unenforceable, under section a3 of the 
Indian Contract Act. : 

Tte law on the point séems to me to be perfectly well settled, 


°. 
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It is against public policy to make a trade of felony or attempt to 
secure benefit by #08152 a prosecution or compounding an offence 
which is not compoundable in law. The principle is that no Court 
of law can countenance or give effect to an agreement which 
attempts to take the administration of law ont of the hands of the 
Judges, and put it in the hands of private individuals, ‘THe test to 
be applied in all such cases is, аз to whether it was an express or 
implied term of the bargain between the parties, that а non-com- 
poundable criminal case should not be proceeded with [vide Zamini 
Kumar Basu v. Birendra Nath Basu (т); Gopal Chandra Poddar v. 
Laksmi Kanta Saha (3). If the guid pro quo or consideration for a 
bond is the withdrawal of a criminal prosecution, obviously it is hit 
by section 23 Indian Contract Act, But the fact that a prosecution 
was actually withdrawn as a result of the execution of the bond does 
not necessarily show that the object orconsideration of the bend 
was the stifling of the criminal case. A distinction has always been 
drawn between the motive to а transaction and its object or con- 
sideration, and it is not enough tbat the motive which impelled the 
party who executed the bond was that the criminal case against him 
might be dropped [Dmijendra Nath Mullic v. Gopiram Gobindarass 
(3) : Deb Kumar Roy Chowdhury v. Anath Bandhu Sen (a)) Dr. 
Bysak, in bis argument before us, assailed the propriety of the view 
taken in some cases [e g. Deb Kumar Roy Chowdhury v. Anat 
Bandku Sen (4)] that the provision of section 23, Indian Contract 
Act does not apply, when there is an already existing civil liability 
pn the part of the person who executes the deed, even though thera 
has been a withdrawal of a non-compoundable criminal case against 
him. The decisions of Kamini Kumar Basu v. Birendra Nath Basu 
(х) and Jones v. Merionctishire Permanent Benefit Building Society 
(s) are relied upon in support of this contention. It seems to me 
that the question really is опе of fact, not of law. То bring a came 
within the purview of section 23 Indian Contract Act, it is necessary 
to show that the object or consideration of tbe agreement is 
-onlawful. When there ів a just and bona fide debt owirg by the 
accused, against whom a non-compoundable criminal case is pro- 
ceeding, and he gives a security to his cieditor, the entire considera- 
tion for which is the pre-existing debt, and no part of it is referable 
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em. . to the withdrawal of the criminal case, the transaction would bea ` 
st perfectly good transaction. [Shaikh Gafoor v. Sm, Hemanta Sashi 
неадна Kumar Rai 27а (1)]. There is, as between the debtor and the creditor 
a aa no trading on felony, which public policy condemns, and the law 


The Bhowanipar attempts at preventing. The creditor gets just what he was entitled 
& C orpotation to, and there is no advantage, or emolument coming to him for with- 
— drawing the prosecution against his debtor, As observed by Cotton, 

Мане, ¥. т. J. in Flower v, Saddler (a). “ А threat to prosecute is not of itself 
illegal and the doctrine contended for does not apply when just 
and dona fde debt actually exists, when there is good consideration 
for giving & security, and where the transaction between the parties 
involves a civil liability as well as a possible criminal act. In my opi- 
nion a threat to prosecute does not necessarily vitiate a subsequent 

agreement by the debtor to give a security for a debt what he justly 
owes to his creditor, " The cases relied upon by Dr. Bysak, have no 
bearing on this question, In Kamini Kumar Basu v, Biremdra 
‘Nath Вазы (3), there was no pre-existing civil liability and it was 
expressly found by the Judicial Committee, that the Ekrarnama 
for settlement of dispute was not a Jona fds reference but was 
resorted to only for the purpose of securing withdrawal of the crimi- 
nal proceedings. In Jones v. Mertonethshirs Permanent I wilding 
‘Society (4), the pro notes were given by an outsider who was under 
no obligation to the Building Society. This distinction between 
getting a security for a debt from a debtor, and getting it from a 
third person who is under no obligation to creditor was pointed out 
clearly by Cotton, L» J. in Flower v. Saddler (2) referred to above. 
When security is given by an outsider, who is under’ no -existing 
obligation, the consideration could be nothing else but withdrawing 
of the criminal case, and as such the security is not entertainable in 
law [vide Æessowji Tulsidas v. Hurjivan Mulji (5); Syamma т. 
Funnamthand Ratchand Marwadi (6). The position in my opinion 
is that If the pre-existing liability of the debtor was the sole con- 
sideration for the security which he gives, tbe transaction will be 
protected, even if it were given under threat of criminal proceed- 
ings’; but if the dropping of prosecution was also a matter of bargain 
between the parties, and constituted а part of the consideration 
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apart from the pré-existing. debt, the security cannot be enforced 
in law. ЭРЕ | 

Coming to the facts of this case, I must say that I had consider- 
able hesitation at first in differing from the finding arrived at by the 
trial Judge, viz. that “though one of the motives for the execution 
of the deed of reference and the bond in suit was the withdrawal of 
the prosecution, but the consideration for the bond in suit was not 
that but the debt itself which was found due by the arbitrator 
‘chosen by Ealidas himself,” On careful consideration however, I 
‘baye come to find that there are certain facts appearing in evidence, 
from which it is difficult to resist the inference that -a part aj least 
of the consideration for entering into the ekrarnama was the 
withdrawal of the criminal proceeding that was already started. — 

It cannot be disputed that both Kalidas and his son were indeb- 
ted to the plaintiff Bank on account of the overdrafts taken by 
them, The exict amount of their indebtedness was а matter of 
dispute between the parties and Kalidas and Lis son rightly or 
wrongly took exception to the way in which the interest and com- 
pound interest were charged by the Bank. It appears also from 
the letter Ex. s(b) dated ist April, 1924, that the talk of arbitra- 
tion commenced at least earlicr than April 1924. It continued till 
‘November of that year and on 8th November, 1924, there was a 
resolution passed by the board of directors, nominating one of the 
arbitrators and asking Kalidas to nominate the other. Kalidas 
tLen attempted to put off the reference on certain frivolous excu 
‘ses, and inspite of the Bank's letter [Ex. (B3)] dated asth. Novem- 
ber, 1924, asking him to state definitely as to whether he was wil- 
‘ling to submit to arbitration, he did not move any farther in this 
‘Matter, and maintained a rigid silence over it The talk of arbitra- 
tion therefore practically came to an end in November, 1924. 

Then on the rst of April, 1925 the Bank started the criminal 
"prosecution. The petition of complaint was filed on that date, 

"Five persons were named ая accused in that case including Kalidas 
and Jitendra, and there was a definite charge of conspiracy against 
‘pall the accused, in pursnance of ‘which, it was said, that they over- 
‘drew large sum of money on insufficient security by cheques, 
"which were passed by accused No. r. The charges were under 
sections 4c6, 420 and тїс B, Indian Penal Code. The Magis- 
‘trate’ directed summons to be issued’ against all the accused, On 
the 6th of April following, all the accused appeared, and were let off 
òn personal recognisance of Rs, 2000 each, the rsth of April next 
-being fixed asthe date of hearing. On 1gth April, it was stated 
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to the Magistrate that there was a talk of compromise and the case 
was adjourned to 24th April following, There is no doubt and the 
Subordinate Judge also is of that opinion, tbat the criminal prose- 
cution was started as a threat to compel Kalidas and his son to 
settle their affairs with the Bank and give security for their debts, 
This by itself would not make the security for the debt illegal, 
unless the abandonment of the criminal case was proved to bea 
part of the consideration for the same. 

It appears from the evidence of Chandra Bhusan Banerji а senior 
pleader of Alipur Bar that Kalidas approached bim soon after the 
criminal case was started and asked Chandra Bhusan to save him 
from Jail Chandra Bhusan says that he took Kalidas to Mr. 
Surendra Nath Mallik, who was a director of the Bank and an 
influential person, and requested Mr, Mallik to save Kalidas 
somehow. 

We have no evidence, as to what Mr. Buróndra Mallik actually 
did, but we bave the evidence of Jitendra the son of Kalidas who 
says that Nagendra Nath Banerjee the Secretary of the Bank 
approached his father soon after and assured bim that the criminal 
case would be withdrawn, if Kalidas would agree to refer the matter 
to arbitration and pay up the money that would be fixed by the 
arbitrator. “ We would not have referred the matter to arbitration” 
says Jitendra “and would not have executed the bond, unless we 
were assured that as a result of this, the criminal case would be 
withdrawn.” 

This statement of Jitendra, it must be noted, was not challenged 
in cross-examingtion, on the plaintifi’s side. Their own witness is 
one Tara Pada Dutt, a ledger keeper, who has no personal know- 
ledge of the affair and can't say what the terms of settlement were, 
and whether or not it was agreed upon by the parties that the 
eriminal case would be withdrawn, if Kalidas would pay up bis dues 

Kalidas’s own letter is dated 26th April, 1925, and he states 
there that though the Bank had started criminal proceeding against 
him yet he was still willing to place for settlement the-dispute about 
liabilities of himself and his son to the Bank, in the hands of an 
arbitrator. He himself suggested the names of several persons 
including Mr. Amarendra Nath Bose an Advocate of this Court. 
This offer was accepted by the Bank, and their resolution is dated 
the a8th of April, 1925. They agreed to have Mr. Amarendra 
Nath Bose as arbitrator and resolved that the letter of reference 
must be executed and ‘the matter placed before the arbitrator, 
prior to a9th June, 1925. It may be noted here, that agtb June 


2 


Vot. LXIX.] HIGH COURT. . 


was the date fixed for hearing of the criminal case, and the Bank 
was certainly not willing to say anything in the criminal case unless 
the matter was placed before the arbitrator. The agreement of 
reference was actully executed on goth April, 1925, and on the day 
before the Criminal Court recorded the following order in the 
order sheet. І e 


"Case adjourned to 4th May at the request of both parties, 
on which date, either the Р, Ws, to be produced, or the case 
settled." 


The arbitrator's award was given on 14tb May, 1925 and on 
16th May, Kalidas wrote a lettcr to the Bank, suggesting in what 
way, he can liquidate his dues as fixed by the arbitrator. "The 
last sentence in bis letter runs gs follows :— 


“I am willing to execute an agreement pending the completion 
of necessary documents to transfer and in the meantime as arranged 
before the criminal case against us will be withdrawn.” 


The Bank in their reply undoubtedly denied that there was any 
arrangement about the criminal case, What they said was, that 
if Kalidas would pay up the amount found due by bim, they might 
represent to the criminal court that the liabilities were adjusted. 
It is difficult however to resist the conclusion from the facts stated 
above that it was one of the understood terms of agreement be- 
tween the parties, that the criminal case would be withdrawn if 
Kalidas would agree to refer the matter to arbitration and either 
pay up or give security for the amount found due by the arbitrator, 
In my opinion, there was a distinct bargain to that cffect which 
is proved by the evidence of Jitendra and is supported by the 
statement of Chandra Bhusan and the records of the criminal case. 
The mortgage bond was executed on 27th June, 1925, and the 
criminal case was withdrawn on the 29th June following. In the 
petition of withdrawal it is expressly stated that as Kalidas and 
his son had made up their differences with the Bank and had 
made arrangements for payment of the monies, the complainant 
did not desire to preceed further with the case or adduce 
evidence. 5 : 

I hold therefore that though Kalidas and his son undoubtedly 
owed money to the Bark, yet the mortgage cannot be enforced, 
as the consideration for the agreement to reference and conse- 
quently of the mortgage itself was partly the. withdrawal of a non- 
compoundable offence which comes within the mi.chief of section 
23, Indian Contract Act, It would be open to the Bank to enforce 
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their civil rights which existed indepsndenily of the award, in such 
ways аз are recognised by law. I agree with my Lord the Chief 
Justice that the appeal should be allowed and the suit dismissed, 
but no costs should. be given to the successful appellants either here, 
or in the Court below. 


& 


мт. м. Appeal allowed, 


Beer Mr. Justice R. С. Milter anid Mr. Justice А. №. Sen. 
ABDUL LATIF (alias) TARU MIAH AND OTuKRS 
0, 


NAWAB KHAJEH HABIBULLA AND OTHERS.* 


Ejectment Sale certificate-—Omissien of nams of village —Theodalite —Star 
observation — Small portion to be survtyed — Sureey line ever a big river— 
Land, if fit for eultivation—Rent assessed on reformed land—Suil not 

~ doter o partes—Decres —Document in operative pari eonveying land, nat 
stamped ак a conveyance Title, if passed—Limltation Act (IX ef 1908), 
Sch. I, Arts. 143, 144—Right obtained by adverse possession —Adwerso 
possession by tenant, efect of —Nen-occubancy ryot holding under trespasser 
— Fete. 

. A rightful owner, who is only presumed to be in possession tll a chur 

besomes fit for enjoyment, is по! dispossessed by his not taking possession as 

zoon as it becomes se fit ilil another person occupies it and begins to till, Such 

a case would come within article 144, Sch. I of the Limitation Act, 1908, and 

the defendant must prove adverse possession for 12 years or over before suit. 


Observation in Rakhal Chandra Ghose v. Durgadas Samanta (1) followed. 


Kumar Basanta Kumar Rey's cas) (2)and Bhupendra Narayan Sinka v. 
Ката Bhakat (3) referred to. 


` Article 142, Sch. I of the Limitation Act, 1908 applies If the plalotiff has 


же ж ше кын that while in possession he was dispossessed by thá 


¥ Appeal fom Original Decree No. 18? of 1935 with cross objection, against 
the decree of M, К. Mukherjee, Esq , Subordinate Judge, 4rd Court, of Conil, 


District Tippera, da ted the ist December, 1934. 


+ (1) (тоза) 26 С. W. N. 724 (733). E 
« (a) (1917) L. R. 44 L A. 104; I. L. R. 44 Calc. 858; 35 C. La) 1 
NT. (930 Le В. 581, A. 223} 54 C. L. J. 197. 
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defendant, or if the fact be established that while in possession he was 
dispossessed by the defendant. 


The term ‘discontinued’ in that article connotes three elements—two physical 
and one mental There must be (1) actual withdrawal, (2). with an intention to 
abandon and (3) that another should step in, begin to occupy after the with- 
drawal, Я : 


The term ‘dispossessed’ in that article signifies expulsion, an adverse act 
which has the effect of putting oot. It presupposes pbysical' contact, a 
соНая! а, either with another person ‘oc with his physical acts. The physical 
presence on the property of tbe person affected ls not necsesary bût the adverse 
aot of the other party must have the quality of destruction. Acts of possession 
of the former must be affeoted by the latter. , . 


The right obtained by adverse possession for more than 12 years would be 
CO-exteosive with the assertion of the clal mant. 


The effect of the possession of tenants for more than 12'years before sult, ts 
to make the land so possessed a part of thelr tenancy. 


If a non-occupancy ryot àexafide holds under a trespasser, he cannot be 
ejected by the rightful owner who had established his rights against the 
trespasser, There must be bexafides both on the part of the de facto- lessor and 
the ryot, 


Bined Lal Pakraski v. Kalu Pramanik (1) and Krishna Nath Chakrabarty 
v. Mahomed Wafis (2) followed. 


Ths word joe by itself is an ambiguous word, which may mean HPA as 
holding. 


The Government agreed to acknowledge tbe title of the plaintiffs to the 
lands which had beea found In the demarcation proceedings of 1916 to belong 
to another estate and to release the same to them with a condition’ that Its 
iJaradars were to remain jo possession till March 1950 and executed a document 
in favour of the plaintifs, There was consideration for the document, The 
document was not stamped as а conveyance, By its operative part it conveyed 
to the plaintiffs whatever rights the Government had in the lands : 


Held, that the title of the Government at that date passed to the plaintiffs. 
Hemendra Nath Mukerji v. Kumar Nath Rey (3) followed, 


By this transfer the plaintiffs acquired the title of Government obtained by 
adverse possession, but they would be bound by the terms of lease given by 
Government to Jjaradars (f.e tha defendants). The act of Government could 
not deprive the defendants of the benefit which CRAT bad жу acquired 
oder the statute of Imitation. - 

Hence the plaintiffs could not turn ont the defendants whom the Government 
could not turn out at the date of the sult and obtain Khas possession; the 
defendants could not get a declaration of title on the ground that thelr (plaintifis') 
title was not subelsting at the date of the soit for enhancement for the 


(1) (1893) L L. R, 90 Caló. 798. ‹ 
(а) (1915) 23 C. L, J. 563; ar C. W. N. 93 T 
(3) (1908) 12 C. W. N. 478. ° : M А 
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Civit Government as their landlord after Its relinquishment in favour of the plaintiffs 

1938. was not entitled in law to the benefit of its tenanis' encroachment. on а 

nelghbour's land, The plaintiffs were entitled to get a declaration of their 

йш? Latif title and have their possession oenfirmed In the same throngh defendants, who 
Nawab Кыр were regarded at the date of the sult as thelr tenants. А - 

Наша, In a suit by the present defendants’ predecessors against thelr tenants 
for increase of rent for Increase in area of their holdings by reason of 
lands being added thereto by accretion, being not inter partes, the recital 
‘and findings in the judgment are not evidence against the plaintiffs in the 
present case but the fact that such a decree was passed by which additional 
rent was imposed from certain year is evidence as regards the perlod when the 
land became fit ior possession. 

7 A sale certifioate shows that the patni taluk which the judgment-debtor 
held under the proprietor was sold. In mentioning the villages included In the 
раба! taluk a certain village was omitted : 

Held, that the purchaser got what was incinded in the раш! taluk эче 
patni grant. 

Where the place to be surveyed is comparatively small in area, in the survey 
of such an aree star observations are not necossary. 

A suvey line cannot be taken over a big river without taking offsets, 

The fact that rent was asseseod In the reformed land is 2 very strong, almost 
conclusive, evidence io support the fact that tbe lend had become fit for 
possession. 

Appeal by Defends Nos, a and 7 to то ind: ub E 
by the Plaintiffs. 


Suit for establishment of title and recovery of possession, 
The material facts are stated in the judgment. 


Messrs. Gunada Charan San, Upendra Kumar Roy and aji 
Kumar Dutta for the Appella nts. 


Messrs, Rama Prosad Mukhopadhaya, Abul Quasem and Nani 
Gopal Das for the Respondents. р 
. ? ` C. A. Y. 

The judgment of the Court was as follows: 

This appeal is on behalf of defendants Nos, 3 and у to ro in a 
ое suit for establishment of title and recovery of possession, The 
plaintifs are thirty two in number. Plaintiff Nos, 1 to 31 claim 
title on the basis of a fami faluk granted to their predecessors in 
interest Bibi Manjura Banoo, by the 13 annas proprietors of Тоша. 
No. 22 of the Tipperah Collectorate in the year 1882. The фан. 
Aabw/iat is Ex. 28, an extract from which is printed at ILi8r. It 
included village Sovarampore, «//as Jitrampore. Plaintiff No. 32 
is the proprietor of the remaining 3 annas share of the said estate. 

The plaintiffs’ cage is that the lands in sujt which are described 


E 
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in three tchedules, A, В and C, annexed to the plaint are reforma- 
tions in si/w of their village Sovarampore on the other side, name- 
ly the eattern side of the river Meghna, which at the time of the 
fhad and revenue survey, formed the eastern boundary of their vil- 
lage, but which since then. bas sbifted its courte far to the weat. 
According to them the lands in suit began to rise above water 
from то or 1a years before the suit which was filed.on 15th Septem 
ber, 1925, and the lands in schedules A, В and C became fit for 
possession at different times In the plaint they do not state precisely 
when the lands of «hedule A became so fit but in respect of the 
lands of schedules B and C the statement is that they "formed 
and became fit for cultivation 7 or 8 years before tho suit.” 

The cortesting defendants claim the lands in suit as reforma- 
tiors in sifw of or accretiona to the Government Khas Mehal Estate 
Char Marichakandi, Тор No, 2717 of the Tipperah Collectorate, 
Nos 7-10 claim under a /a/w&a settlement from the Government, 
that is, they setup the claim (о hold them as permanent tenure- 
holders under the Government under Ex. 21 (11-158). Defendant 
No. з claims that schedules A and C anda gocd part of the lands 
of schedule В fall within his occupancy bolding under defendants 
Nos 7 to то, The other defendants do not appear. 

The contesting defendants set up an alternative case (paragraph 
38 of the written statement of defendants Nos. 7 to 1o), that if the 
lands in suit or any portion thereof do not forma part of Govern- 
ment Estate Char Maricbakandi, they were in the bed of the navi 
gable river Meghna at the time of the ##a# and revenue survey and 
they are accordingly the Crown lands of the Government, In that 
case they say the plaintiffs are to be defeated on the plea of fws tertii, 


In the written statement there is no assertion that no part of 
Sovarampore was included іо Bibi Manjuri Banoo's £a/s/, but the 
statement is that plaintiffs Nos, 1-31 did not purchase the putni, 
at least they got no title to the said village by their purchase. 
They say that the lands of schedule A bad formed and had bes 
comm fit for possession before 1900 and were being possessed by 


their predecessors since then through their tenants, ant that the- 
lands of schedules B and C formed and had become fit for posses. 


Моп long before тото and were being similarly possessed since 
they became so fit, They accordingly say that the plaintiffs’ suit 
is barred by time, at any rate their title, if any, has been extin 
guished by their adverse possession. There isa special defence of 
defendant No. a contained in paragraph 15 of bis written statement, 
Jt is that as he has been demafide holding the lands in ғул right he 
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“cannot in any caté be ejected. This delence. is founded on the 
-principle laid down in Binad Lal Pakrashs’s case (1): 

- ° For Ње putpose of ‘determining wkether the lands in sult form 
part of Morsza Sovarampore & Civil Corrt Commissioner was 
appointed to relay the relevant mapr. He relayed them and re- 
‘ported that all ‘the lands in suit fell within the plaintiffs’ village 
‘Scvarampore. Ніз. тар is Map ‘No.1 in Part ЈГ of thé Map 
‘Volumes; In his map he has shown the position of the river 
Meghna as it was at the time of the /4ad and revenue survey. It 
is just io thé east of the lands in suit. The Subordinate Judge 
accepted the Cemmissioner's finding and found, that the plaintiff 
have litle “to all ‘the lands. He further found that 326 Bighas 
15 Cottas forming the western part of schedule B had reformed 
after 1916; He gave the plaintiffs &&as possession of this area. 
‘He further held that the lands of schedules A and С and the 
réniaining -portion of’ schedule B had become fit for cultivation 
"within та yéas of the suit, and the whole of A and C and a good 
portion of B was included in the rycti jote of defendant No. з, 
‘possibly of defendants Nos, s and 3 on the footing that defendant 
‘No. 3 was a co-sharer of. defendant No. з. In respect of these 
portions his decree is that defendants Nos, 7 to-10 aré not entitled 
to retain them but that- defendant No. a cannot be turned out. 
Ho accordingly gave the plaintiffs postestion of these lands through 
defebdant No, s. With regard to the remaining portions of 
stbedule В, i, е? tho sduthern’portion to the south of Dag No. 192, 
which he held wis:not within the jore cf defendant No. a, he also 
kavo the plaintiffs a decree for Akas possession. 


‘Defendants Nos. a and 7 to ro have preferred tbis appeal The 
plaintif have filed a memorandum of cross-objections in which 
they attack that potticn of the decree passed by the Subordinate 
Judge by which they have been given possession through defendant 
No. я. . They also raise questions about costs, 

The points urged in the appeal are :— 
^ (i) that the а/м of 1880 only covered so much of the lands of 
Sovirampofe as was'then above water, 

- (il) that- plaint iffs Nos, 1 to 31 did not purchase Богатое at - 
the Court atction held in 1898, g 

- (Hi) tbat the disputed lands are not кюн in ям of 
Sovarampore, Лк RS + bi 

~-(iv) that the Janda in suit ` had formed and had peronie fit for 
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possession beyond twelve years of the suit and was being кене 
by the defendants since they became ю fit, 

(v) that Article 142 of the Limitation Act is applicable and the 
plaintiffe’ suit is barred by time. If, however, Article 144 be held 
to be the Article applicable the defendants have ie ats title by 
adverse possession, 

(vi) that in any case the plaintiffs cannot evict defendants 
Nos, 7 to то but can only get fair rent from them ina properly 
constituted suit, 

The points ralsed on the crossobjections аге :— 

- (i) that defendant No. 2 із not а ry buta tenure-holder and 
the plaintiffs are entitled. to turn him out also, 

(ii) that the plaintiffs ought to get full costs of the Court below 
against defendants Nos, 7 to ro and 

- (iif) at any rate the costs of hiring the theoJolite ought to be 
paid to the plaintiffs, 

We will first deal with the points raised in the рай The 
first two points affect only plaintiffs Nos, 1 to 31 but not No. 31. 
We do not see any ‘sutstance in them. An extract from thé 
paini kabuliat which isthe counterpart of the райні йа (Ex, 28 
not printed) has been printed at page rar, Part II. From it it 
appears that the whole village Sovarampord was included in the 
paini grant to Bibi Manjura Banoo. The grantors did not retain, 
от reserve their right to retain, in Akas any portion of the said 
Mavzi above or under water. En execution of a decree obtained 
by'one Srish Chandra Dass for his share of the gaini malikana 
against Bibi Manjura Banoo her farsi interest was sold and pur- 
chased by Nawab Asanulla Babadur the predecessorin-interest of 
plaintiffs Nos, т to 3t. The sale certificate (Ex. 8-II-133) shows 
clearly that the 2a/mi /a/w& which the judgment-debtor held under 
the 13 аппав proprietors was sold. In mentioning the villages 
included inthe fami ta/wA village Sovarampore was omitted but 
that does not in any way advance the defendants’ contention, The 
patni taluk was sold aud purchased by the sald Nawab and he 
got whatever was included inthe afet faluk by the pated grant 
of 1880. We accordingly overrule both these points on the afore- 
said reasons and on the other reasons given by the Subordinate 
Judge which it is not necessary to repeat and with which we fully 
concur, 

The third point ' alates to the relaying work of the conii 
sioner. It is admitted before us by both the parties that the 
plaintiffs claim must suceeed or fail according as the lands in suit 
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are covered or not by the revenue survey шар of Sovarampore 
(exhibited but not printed) -prepared in the year 1861-1862. There 
was 30me argument on behalf of the defendants in the lower 
Corrt that the state of things shown at the time of revenue surrey 
cannot be presumed to be what was at the time of the Permanent 
Settlement, that is to say tbat Sovarampore as depicted in the 
reyenue survey map cannot be taken to be included in Estate 
No. 22 at the time of the Permanent Settlement. But that argu- 
ment is not repeated before us by the appellants’ Advocate, who 
does not challenge the conclusions of the Subordinate Judge on 
this part of the cass. This map was relaid on the locality by the 
commissioner who found: that the whole of the disputed lands fell 
within the boundaries of Sovarampore as depicted in the revenue 
survey map. The commissioner in his report says that he used a 
theodolite in making the survey. The appellants’ Advocate asks 
us to reject the commissioner’s work as HT on the following three 
grounds s=- 

- (i) that the plotting was unreliable as the — in his 
report admits that the theodolite supplied to him was defective, 

(il) that as he could not with the instrument take any star obser- 
vation bis work is unreliable, 

(ii) that at ару rate the revenue survey line was plotted 
correctly up to the western back of the present river i. е. up (0 the 
letter "n" but no offsets were taken and the theodolite was not 
used for the purpose of fixing a- station оп the other bank of thé 
river. This argumeit comes to this that station "c" was not 
correctly placed by the commissioner. Hence from the station 
"c" onwards the work is unreliable and accordingly the eastern 
boundary of Sovarampore as shown in the revenue survey map has 


` not been correctly relaid‘on the locale, We cannot give effect to 


‘any of these cont5ntiops. 

It appears from his report as also from the kiena of the cone 
missioner that owing toa defect in the instrument (a defect in the 
vernier screw on the vertical disc of the instrument) the vertical 
readings, (i, e.) the readings on the vertical disc of the theodolite 
could not be taken, The result was that the theodolite could not 
be used for observing the pole star, But the vernier for the reading 
on the horizontal disc of the theodolite was all right, with the result 
that the angular measurements on the hori£ontal plane could. be and 
were taken by that theodolite. This was quite sufficient for the 
survey in hand абет the commissioner had checked bis work with 
the small bends of the small chads at the south-western part of Sova 
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Tampore which had not undergone any change with time, The place 
{о Ье surveyed was comparatively small in area and in the survey of 
such an area star observations are not necessary. At page 29% of 
Thaillier and Smith's Manual of Surveying (3rd edition) it is pointed 
out that astronomical observations are not absolutely necessary. 
Wé do not therefore see any substance in the first two contentions. 

^ With regard to the third the position stands thus To Mohim 
Chandra Das, the plaintiffs’ inspector of survey, who attended the 
field work of the commissioner, the defendants put some questions 
in crost-examination for obtaining information as to how the com- 
missioner did his work in the field. One of such questions was 
whether in goirg over from the western to the eastern bank of the 
Meghna River the commissioner took offsets with. the theodolite 
from points оп the western bank. Не gave an affirmative answer. 
When the commissioner ‘was later on examined the defendants 
dropped the-matter. It is а fundamental principle that a survey line 
‘cannot be taken over a big river without taking offsets and we do 
not geo. why the commissioner should һауе omitted te proceed 
accordingly. No suggestion is made to the commissioner and theré 
are no materials on which we can say that the point "c". had been 
wrongly located and the revenue survey boundary of -Sovarampore 
from that point had been incorrectly relaid. In 1916 the Settlement 
Officers relaid the. eastern revenue survey boundary of the seid 
village (called the demarcation line in the commissioner's index to 
the map-index No, 6), The eastern boundary of that village is only 
material to the suit and it is pertinent to observe that the com- 
missioner’s relay of the eastern boundary line of the revenue survey 
map has followed very closely that demarcation line, We accord: 
ingly hold that there are no grounds for rejecting the commis 
gioner's work and the lands -in suit fall within Sovarampore -as һай 
been found by the Court below. There is no force.in the sugges- 
tion made by the appellants’ Advocate that-a part of the lands in 
suit. may be covered by a village Baisha ‘ari. No such-plea was {акеп 
in the written statement. There are, no doubt, indications. in: old 
papers that there was another villige:.Baishazarl near Sovarampore, 
Whether it was immediately to the east-of Sovarampore the evidence 
is.not certain. If it was, then it was in the bed. of the river Meghna 
at the time of the revenue survey, for the revenue survey map of 
Sovarampore and Char Marichakandi. show that only the river- was 
in between, The revenue survéy river as has-been shown in thé 
cate map is beyond and to the east-of the svit-lands. In fact one of 
the documents on which Mr. Sen’. relied for ¢upporting his argument 
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on this point would indicate that Baishsziri was a part of Char 
Jaikalipore (Ex. 24-11-99) which is shown in the case map.far to the 
east of the disputed land. 

The question of fact raised in the fourth Bie is a very 
important one in the сазе and on tbis point there is а mass of con: 
flicting oral evidence on which, we consider, it would not be safp 
to proceed. There are, however, important documentary evidence 
from which reasonable inferences can be made. This part of the 
case, as also the questions of law which are indicated in the remain- 
ing points, have been argued with fullness and with remarkable 
ability both by the acting senior Government pleader and by Mr. 
Sen, the leading Advocate for the appellants and we acknowledge 
the great help rendered to us by them. Before we enter into details 
it is recessary for us to notice the respective cases of the parties 
relating to the three different schedules A, B and C. For conveni- 
ence of reference we would divide schedule B into two parts, call 
the western portion of it with an area of 326 bighas 15 cottas, for 
which the Subordinate Judge has given the plaintiffs 44as possession, 
as B(x) and the rest of schedule B, і. е., the eastern part, as B(a). 
Likewise we would call the south-western part of schedule C covered 
by Settlement Dags Nos т to 15 as C(a) and the rest of it as C(1). 

In the plaint the plaintiffs state that schedule A reformed on the 
east of river ten or twelve years before suit, They do not state when 
it became fit for possession. There is a negative statement that in 
1920 it was not so fit and that rent on the same was falsely assessed 
in 1900 when the Govegnment granted an ijara for 30: years of 
Char Marichakandi to the defendants’ predecessors, Rabim Bux, 
Jaba Bux and Apseruddi, Regarding Schedules B and C their 
case in the plaint is that they reformed on the east of the 
river and became fit for possession 7 or 8 years before suit. 

The case of the contesting defendants is that the Schedule A 
lands were reformed in about 1897 and became fit for possession 
before 1900. In 19oo the Government assessed it with rent and 
settled it with other lands as lands of Char Marichakandi in /a/wM 
right with their aforesaid predecessors. With regards to Schedules 
Band C their case is that they reformed and became. fit for 
poseession and were being possessed by their predecessors from 
about 1903, 

Regarding Schedule A land and what we have called B(1) ind 
C(1) there is not much difficulty. It is admitted in the plaint that 
in 1900 Government took the assets of Schedule A land into consi. 
fleration in arriving at the ;/a*a rent which was to be paid to it by 
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Jaha Bux, Rabim Bux and Apseruddi under the Kabuliyat Ext, ax 
(11-158) and that Rs, 51-1-3 represented the amount of rent payable 
to the Government for it (phint paragraph ro). This fact is also 
borne out by documentary evidence, one of the documents being 
a document on which the plaintiffs rely in support of another part 
of their case (Ext. 1A-1I-198). The fact that rent was assessed 
on it in 19oo would be very strong, almost conclusive evidence, to 
support the case that the land had become fit for possession and 
was being possessed by Jaba Bux and others from 1900, To 
counteract tbat inference the plaintiffs state in paragraphs 4 and 5 
of their plaint that in 1500 the said lands were under shallow water 
and at that time tbe predecessors of defendants Nos. r to 14 in 
collusion with their tenants in expectation of future gain and for 
showing their possession of the same as part and parcel of Char. 
Marichakandi ca used the same to be measured and included 
witbin the said Government Khas Mahal Estate. In one of the 
recitals in Ext, rA, which the Government executed in favour of 
the plaintiffs on the 27th September, 1923 a similar statement із 
made. The explanation of the plaintiffs appears to us to be unm 
substantial and the recital in Ext. A not to be in accord with facts, 
It is the саве of both parties that before the demarcation proceed- 
ings of 1916 neither the plaintiffs’ nor the defendants’ predecessors 
knew for certain, and in 1900 none of them had reason to believe, 
that Schedule A was a part of Sovarampore, It is g narrow and 
long strip of land only about бо Bighas in area being the extreme 
eastern portion of the land in suit, bordering on the Government 
estate. We do not see why in this state of facts Jaba Bux and his 
co-sharers would in 1900 by their own acts take upon themselves 
the burden of paying to Government every year an additional sum 
of Rt. 51 odd as rent with no immediate prospect or any prospect, 
if the plaintiff! case about the time of reformation of the land be 
true, within.& reasonable time of getting any profit out of it, The 


plaintiff! statement in the plaint that these lands reformed only: 


between 1913 to 1915 is palpably an untrue one, seeing that in the 
‘notice which they served on the Government under section 8o of 


the Code of Civil Procedure in 1918, which was, in respect of the 


whole of Schedule A and at least of a good part of Schedules B 
and C they stated that the reformation wasin 1909 and lands were 
fit for possession before January, rgro. (Ext. A, IL:83) In 
paragraph s of Ext. 39 (II, 184) a letter from the Director of 


Land Records of the Cellector of Tipperah, dated the s3rd. 


February, 1916,-thtre is a statement that these lands had formed. 
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end were in the possession ofthe Government, obviously through 
their i/eradars, the defendants’ predecessors, since 1897 when the 
survey on the basis of which Ext, sr (11-158) was executed 
commenced. The lands mentioned in that paragraph . refer 
obviously to the A Schedule lands. We have no hesitation in 
holding that the lands of Schedule A had reformed on the east of 
the river Megbna about tho year 1897 and had become fit for 
possession and were being possessed by the defendants’ predeces 
sors at least from 1920; 

The evidence is equally clear that B(1) have come above water 
after r914. In the year 19:3 Jaha Bux and others brought two 
suits against their tenants for increase of rent for increase in area 
of their holdings by reason of lands being added thereto by 
accretion An Amin, Gouri Kamal Bhattacharya, was appointed for 
local investigation. He prepared а map [Ext. Z(1)—Map No. ro] 
and submitted a report in 1914 [Ext. Z, 1(1) 11-54. He has been 
examined as a witness and has proved. his report and map. In his 
map he showed three strips of landa witbin the rectangle A, 
B, C, D, asthe accreted lands in those two suits, In tho map 
&nd also in his report he showed that the river Meghna was to the 
immediate west of the line A В. This line A B has been relaid 
on the case map and .its' elongation is practically the eastern 
boundary of what we have called B(1). The proceedings in these 
suits have an important bearing on the question of the time of the 
reformation of B(a) which we will discuss hereafter. , In 1915 the 
District Settlement and Survey. under Chapter X of the Bengal 
Tenancy Act which had commenced in 1913 was made final, The 
District Settlement map has also been relaid onthe case map and 
the settlement dags cover B(2) but not В(1). The learned Sub- 
ordinate Judge has found that D(1) reformed after 1916 and we ке 
no ground for disturbing that finding. i 
. The whole of the C schedule land had come above water at the 
time of the said District Settlement and Survey butin the record ^ 
of rights which was finally published in 1916 Dags Nos. 16 to 18,. 
le. C(1) are recorded as sandy char, [Ex Z(D) 11-80 at 81:82]. ^ 
We hold. that. B(r) and С(т) had not become. fit for possession 
before 1916. 

. We-will now take up the question as to, ‘when B(s) and C(a) 
became fit for possession.. That they became so fit in 1916 and were 
being possessed .by the contesting defendants from that year admits 
об по doubt, Inthe finally published record of rights, to which.a 
statutory presumption of correctness attaches under section 103(BY 
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of tlie Bengal Tenancy Act, these are shown as жа! lands (cultivated 
lands) in the possession of the tenants of the defendants’ predecer 
tors, Rabim Bux and others: The settlement Khatians are printed 
in Part II from pages 71 to go. Тһе one sided evidence is that the 
Survey of the fields began inthe early part of rgrs, the Kistwarl 
and the Khanapuri were finished in April-May, 1913 (Bytàck 1326 
B. S.) and the Bojarat in November, rors (Agrahayan 1380) (D. 
W.i—pageo 174, 183—325 and page 176—125). The attestation 
takes place after the Bujarat" Id the. Report of.the Assistant 
Superintenderit of Survey [Ex. $9(A)—11-132] it is stated that at thé 
Khanapuri and attestation “present possession was followed,” 
From this it Їз evident that what are stated in the different entries in 
the finally published record of rights (II-7r to 9o) were based on 
what the settlement officers found on the spot at ths Khanapuri 
in April—May 1913. It woul] accordiogly be a sound inference of 
fact to hold that B(2) and C(s)' had become fit for possession and 
were being possessed by the tenants of Rahim Bux and his co- 
sharers at least from April—May, 1913 (Bysack 1380) and the case 
of the plaintiffs that were formed and bad become fit for re 
7 or 8 years before suit is a false one. 

The documentary evidence and ths probabilities of the case 
would further indicate that they had reformed and had become fit 
for possession at least at the end of the year:r909. The notice in 
soit (11—188) that was served on the Government in 1918 describes 
the lands in two schedules, The western boundary of the schedule 
т is Ње river Meghna as it was in rg18. The evidence is that the 
river is gradually receding to the west. The lands which had been 
found to exist at the District Settlement, if not some more lands 
"which had accreted to the west since 1916, werd accordingly the 


subject of the notice, Paragraphs 6 and fr of the seid notice. 


contain unequivocal admissions of the plaintiffs that the lands of 
schédules r and э of that notice bad become fit. for possession in 
1909, А portion of Paragraph 6 has not been correctly translated. 
We have looked into the original and both the learned: Advocates 
are agreed that the passage at 1 to 2 of page 192 ought to run thus 
© Asa matter of fact the said lands having reformed in the eastern 
fart of disputed -lend No. r.” 

During the District Survey and Settlement proceedings which 
we bave stated commenced in the early part of 1913 the plaintiffs 
agents came on the disputed lands and’ attempted ‘to foment 
trouble, They succeeded for atime in setting up the tenants of 
the Government ifaradars Jaha Bux and others against the lattet, 
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This led to criminal proceedings under section 107, Criminal 
Procedure Соје, The Kanongoe's report and the police report 
are exhibits in the case [Ex. X and Ex X (s)] (only extracts have 
been printed at II 179 and If 180 but the whole was typed for us.) 
From the said reports it is quite evident that the plaintiffs’ agents 
were moving and inciting the actual occupiers against the Govern- 
ment ifaradar: in the interest of their principals Their object 
was to win over the Occupants to the side :of their principals and 
with their help and concurrence. to have them recorded in the 
settlement proceedings as tenants of their principals, They how 
ever ultimately faifed, for the occupants made up with the said 
tfaradars and the finally published record of rights recorded the 
occupants as tenants of these jjaradars, These proceedings led 
to the inference tbat the lands had for some time past been culti- 
vated and possessed by those occupants, and the plaintiff’ agents 
Attempted, though unsuccessfully, to consolidate their principals’ 
position in the settlement proceedings by having the actual occu- 
pants recorded as their tenants. 

We have already noticed that in the year 1913 the ТЯ? 
instituted two suits against their tenants for increase of rent on the 
ground that the area of their holdings had increased by reason of 
accretions, and in those suits Gouri Kamal Bhattacharya was 
appointed Amin for local investigation. Map No. ro ie bis map. 
The accreted portions are there shown as three long coloured 
strips. In his report, Ex, Z 1 (1) (—II 54) he gives details about 
the condition of the different portions of the said tbree strips which 
have been marked by separate alphabets and states that the whole 
had become fit for possession in того. The Judgment passed in 
those suits is Ex, Z B4-11-59 and decrees are also exhibits in the 
case, Опе of them has been printed. It is Ex, Z C (30)—11-63). 
They shew thata very substantial additional rent was imposed 
‘with effect from тото, In опе case rent was increased from Rs, 14 
to Ra д, an enhancement of Rs. 45. These suits being not 
infer partes the recitals and findings in the Judgment are not evi 
dence against the plaintiffs but the fact that much decrees were 
passed by which additional rent was imposed from тоо is eve 
dence, The report of Gouri Kamal ів: also evidence, he having 
been examined ав a witness, It is therefore proved that the lands 
of the two holdings shewn in Gouri Kamale’ map which fall within 
B (a) became fit for possession in тото and were from that time 
being possessed by the ifarudars tenants, There is evidence that 
the formation of the whole of В (я) was at about the mme time 
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‘and the condition of the whole of the said portion of the char at 
‘a particular period of time was practically the seme, Having 
regard to this evidence and the other evidence, which we havs 
already noticed we think it would béa sound inference to hold 
that the said land (Bz) had become fit for’ possession towards the 
end of 1909 or the beginning of тото and were belog possessed 
from that timé by the Government ífaradars through their tenants, 
The same remarks apply to C(a) for rimilar reasons, 

Mr. Sen wants to go further, He contends that B(s) and C(2) 
‘had become fit for possession and were in the possession of the 
ijaradars tenants at least from 1906 ог зо. To support this con- 
tention he bas relied проп some counterfoll receipts produced by 
bis clients, (11-165 etc.), some rent decrees (II, 51) and some 
registered Kabuliats (II, тт etc.) No attempt was made by his 
clients to relay the Kabuliat lands in the locality and there is no 
reliable evidence to connect the said Kabuliats, counterfoil receipts 
and decrees with the suit lands B(a) or C(2). They may ar well 
relate to the A schedule lands or lands further east which are un- 
doubtedly the lands of Char Marichakandi. Reviewing the evi- 
dence as a whole we have come to the following conclusions :— 

(х) the lands of schedule A bad reformed in 1867 and had 
become fit for possession from at least 1900. They were in the 
‘posession from that year of the predeceseors in interest of the con 
"testing defendants Nos. 7 to то through their tenants, 

(з) the lands В(т) had reformed after тот4 and bad not be- 
‘come fit for possession before 1916, | 

(3) the lands of С(т) had reformed before 1913 but had not 
become fit for possession before 1916, 


(4) the lands of B(2) and C(s) bad reformed and had become | 


fit for possession towards the end ofthe year 1909 or tbe begin- 
ning of the year 1910 and were from that timo being possessed by 
the contesting defendants Nos. 7 to 10's predecessors through their 
tenants, 

On these findings the contesting defendants Nos. 7 to то cannot 
resist the plaintiff! claim for possession to B (1) and C (1) as the 
wuit was filed in September 1925. No portion of B (1) falls within 
the tenancy of defendant No. s. The plaintiffs are accordingly 
entitled to Айаз possession thereof. We accordingly confirm the 
Subordinate Judge’s decree giving the plaintiffs &Aas possession 
to 326 Bighas 15 Cottas of land as defined in his decree. The 
finding that C (т) is included in defendant No, a’s tenancy bas 
not been challenged befcre us but the finding about the nàture 
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of his tenancy bas been challenged іт the memorandum of cross 
objections. We will accordingly deal with the nature of the relief 
.to which the plaintiffs are entitled in respect of the same [eot 
when we would be dealiag with those cross-objections, 

The facts bearing on the last two points urged before us in the 
appeal have now to be stated. During the course of the District 
Settlement proceedings which began in the year 1913 the lands of 
Schedules A and C and what we have called B (2) were recorded 
‘in the draftrecord as in the possession of the fjaradars of the 
Government Khas Mehal estate, Char Marichakandi, The plain- 
tiffs thereupon took up the position that a good portion of the 
said lands were their lands and prayed for demarcation of the 
lands of their estate, On their application a demarcation case was 
started, The Assistant Settlement Officer caused the revenue 
survey map of Sovarampore to be relaid. As a result of the relay 
he found that the lands of Schedules A and C and B (2) to be 
within the plaintiffs! estate, He accordingly made an order in 
favour of the plaintiffs on the запа February, 1916 [Ex. 39 (A}—II 
182] and caused the demarcation line between the plaintiffs’ estate 
No. a2 and Government estate Marichakandi to be depicted on 
his map, This line has been relaid by the Commissioner in the 
present case map and it forms the eastern boundary of Schedule 
A. Thereafter there was correspondence between the Director 
of Land Records and the Collector of, Tipperah, the latter repre- 
senting Government inteterst. A letter of the former dated the 
#3rd February 1916, which was in reply to the Collectors letters, 
is Ex, 39 (printed at page 184 of part 11). It appears from the 
Becond paragraph of the letter that the Collector challenged the 
accuracy of the demarcation line and also set up tbe claim of the 
Government based on adverse possession, Up to this Govern- 
ment denied the plaintiffs’ title and bis position was maintained 
by the Government for some years. After the plaintiffs had served 
onthe Government notice of a suit (Ex. A—II-188) in 1918, & 
different attitude, however was taken by the Government. -Ina 
letter from the Secretary, Board of Revenue, addrested to the 
Commissioner of the Chittagong Division dated the тї March, 
1920 [Ex. 17 (a), 11-195] we finda reference toa previous letter 
of the Board of Revenue dated the and June,-1919 and the 
terms of that letter’ are set out. There the Government agreed to 
acknowledge the title of the plaintiffs to the lands which had been 
found in the demarcation proceedings of 1916 to belong to Estate 
No. aa and to release the same to them with a condition that 
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its ijaradars were to remain in . possession till March тозо. It 
was then desired by the Board of Revenue that the Government 
ifaradars should also joinin the compromise. It further appears 
that thereafter the said ijaradars made a representation to the 
Board of Revenue to the effect that the plaintiffs should accept 
them as permanent tenure-holders, This representation was 
rejected by the Board as would appear from paragraphs 4 and 5 
of Ex, 17 (a) (not printed). The ifaradars ultimately refused to 
join and on the 27th September, 1923, the Government executed 
a. document in favour of the plaintifs (Ех, rA—II-195), This 
document was however, stam ped not as a conveyance. 


One of the recitals rans thus :— 


“ And whereas thereafter (e. g. after the notice of sult Ex. A) the 
Hon’vle Board of Revenue on behalf of the first party (the 
Secretary of State for India in Council) sanctioned the release of 
entire aforesaid land reformed im зім of Mouza Sovarampore marked 
as aforesaid A, B and С respectively on the said plan amicably in 
favour of the second and third parties (the plaintiffs) on condition 
that the aforesaid lease of the 3rd March ‘1903 (the ¿fara lease in 
favour of Rahim Bux and others defendants Nos. 7 to 10's prede- 
cessortin-interest) sball be considered as comprising the said lands 
marked A and as good and valid in respect thereof according to ita 
legal effect and purport and zo accepted by the second and third 
parties, ” 
` This document proceeded on the focting that the Government 
had proceeded ona mistake, which it acknowledged, in including 
“A” within the jara lease given to Rahim Bux and others executed 
оп the 3rd March 1903, and by its terms the sum of Rs, 51/1/3 was 
assessed as the proportionate ijara rent іп respect thereof. This 
the plaintiffs agreed to take from the ijaradars till grat March 1930, 
The document was supported by consideration, because the plaintiffs 
gave up their claim to mesne profits against the Government. 
Though the document was not stamped as a conveyance by its 
operative part it conveyed to the plaintiffs whatever rights the 
Government then had in the lands marked A, B and C in the plan 
attached thereto. This would pass to the plaintiffs such title as the 
Government then had on the principle formulated in Hamsndra 
Nath Muksrji v. Kumar Nath Roy (1.- Ifthe Government had 
then acquired title by adverse possession, the plaintiffs would by this 
transfer acquire the sams, but then they would be bound by the 
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terms. of lease given to Rahim Bux and others in 1903, if the Govern 
ment was bound by the said lease. We will consider the legal effect 
of this document (Ex. rA) hereafter, 

The appellants’ contentions are of a two fold nature, They say 
that, firstly, Article 142 of the Limitation Act applies and the 
plaintiffs! suit must be dismissed with regard to the lands of 
schedule A and what we have called B(a) and C(2), on our finding 
that the defendants had remained in possession thereof more than 
тз years before the suit, The second contention is, that іп.апу 
event the plaintiffs are not entitled to &&as possession as against 
defendants Nos у to ro, who must be considered as their tenants. 
They further say that what are exactly their rights ка tenants need 
not be determined in this suit but must be left over for determina- 
tion ifthe plaintiffs later on sue in ejectment on the footing.that 
their rights as tenants have determined. 

, The first question therefore із whether Article 142 or Article 144 
applies, It is well settled that Article 142 applies if the plaintiff bas 
sued on the footing that while in possession he was dispossessed by 
the defendant, or if the fact be established that while in possession 
he was dispossessed by the defendant. Inthe plaint there is no 
admission which would bring the case within the first category, 
The plaintiffs were not in physical possession, either by themselves 
or through persons holding under them at any time after their lands 
had reformed on the other side of the river. They never exercised 
acts of possession and they were not turned out either—pbysically 
expelled—-nor by reason of adverse acts onthe paitof the defen 
dants their acts of possession were interfered with and effaced, 
Through a fiction of law they, the plaintiffs, were in possession till 
the lands became fit for possession. It may be taken that they were 
by reason of this fiction in possession right up to the time when 
the lands became fit for possession but the question is whether they 
were "dispossesged" or whether they “discontinued” their possession 
within the meaning of Article 142 after the lands had reformed and 
had become fit for possession, e. g. had become cultivable. There 
cannot be any question of discontinuance of possession ón their 
part. That term connotes three elements—two physical and опе 
mental, There must be (r) actual withdrawal (s) with an intention 
to abandon and (3) that another should step in, begin to occupy 
after the withdrawal, Dispossession signifies expulsion, an adverse 
act which has the effect of putting ont, It presupposes physical 
cohtact, a collusion, either with another person or with bis phy- 
sical acts, The physical presence on the property of the person 
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affected is not necessary but the adverse act of the other party 
must ‘have the quality of destruction. Acts of possession of the for- 
mer must be effaced by the latter. On these concepts it would be 
difficult to say that the rightful owner, who is only presumed .to be 
' in possession, till a ске becomes fit for enjoyment, is disposses- 
sed simply because he does not take possesion as soon as it be- 
comes so fit, but another person occupies it and begins to till. Such 
а case would in our judgment come within Article 144 and not 
Article 142 and the defendant must prove adverse possession for 
13 years or over before suit. This is our reading of the judgment 
of Lord Sumner іп Kumar Basanta Roy's case (т). Article 144 
was applied there not on the ground of seasonal floodings. The 
view we are taking finds support in the obeervationsof N. К, 
Chatterjea апі Panton JJ. in Райла Chandra Ghose v. Durgasas 
Samanta (a). In Bhupendra Narayan Sinka v, Rajeswar BÀa« 
kat (3) the Judicial Committee of the Privy Council held that 
Article 144 and not Article 142 was the Article applicable to the 
case when the defendant took physical possession of minerals by 
Opening and working a mine, a case where the rightful owner was 
in possession but only on a construction of law right up to the 
time when the mine was opened and worked. 

The case of Suresh Chandra Mukherjee v, Shiti Kanta Banerjee 
(4) cited by the appellants’ Advocate does not touch this point, 
There was a difference of opinion between Woodroffe J. and Cuma 
ing J. whose judgments are reported in 28 C. W, N, 637. Wood- 
roffe J, made it clear in the earlier part of his judgment that both 
parties conceded before the Division Bench that Article 142 appli- 
ed. Before the Letters Patent Bench it does not appear that any 
question was raised as to whether Article 143 or 144 was the pro- 
per Article to apply. The case proceeded throughout in High: 
Court on the footing that Article 142 applied. The main question 
was on whom the burden of proof lay, and if it lay on the plaintiff; 
could he be discharged (the burden of proving possession within 12 
years from the suit) by a recourse to the principle grounded on the 
anxiety of the Courts to come in aid of right and to disfavour wrong: 
which imputes possession to the owner as long asthe subject -is, 
incapable of enjoyment, Woodroffe J. answered this in the affir- 
mative after holding that the onus lay on the plaintiff and hia view 

(1) (1917) L. В. 44 I. А, 104 j L L. В. 44 Calc. 858; Е L. J. r 
. (3) (1029) 26 C, W. N. 724 (733). : 

(3) (1931) L. В. 581. А. 228 ; 54 C, L. J. 13. 

(4) (1924) L L. R, 51 Cak. 663. 
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was affirmed by the Letters Patent Bench. That case accordingly 
does not support the learned Advocate for the appellants, nor does 
the case of Panchanan Sarkar v. Rani Basanta Kumari Dasi (1) 
on which he placed reliance, a tase in which Cuming J. fell in line 
with tbe final decision in Sw» Chandra Muhherjes's саве (з). 
We hold accordingly that Article 144 of the Limitation Act and not 
Article 142 applies in this case. 


The right obtained by adverse possession for more than twelve 
years would be co-extensive with the assertion of the claimant. 
Defendants Nos. 7 to то did not claim in themselves proprietory 
rights. They claimed only a subordinate right, that of tenants. 
Ifthe Government had not acknowledged, as it did in -т923, the 
plaintiffs’ title the benefit of the possession of defendants Nos. 7 to 


- yo would have accrued in favour of the Government, but after the 


deed Ex. 1A of 1923 the Government cannot be allowed to turn 
round and say that the plaintiff,’ title has been completely extinguish- 
ed by reason of its tenants remaining in possession for more than 
twelve years before the suit, The effect of the possession of defen- 
dants Nos, 7 to 10 for more than the statutory period, was to make 
the lande so possessed а part of their tenancy. As the statutory 
period had run out before the Government executed Ех. rA in 
favour of the plaintiffs the lands of schedule A and portions of 
Schedules B and C which we have called B(a) and C(a), had be- 
come'a part of the tenancy of the said defendants, and egnsequently 
the subsequent act of the Government by exoculing Ex. ІА in 
favour of the plaintiffs cannot deprive the said defendants Nos, 7 
to 10 of the benefit which they had already acquired under 
statute of limitation. Ifthe Government had not acknowledged 
the plaintiffs title and if it had not executed in their favour Ex. ТА 
the plaintiff tile would have been completely extinguished and 
the Government and the defendants Nos 7 to 10 would between 
them have become the owners in fee of the said lands It is the 
act of the Government which has kept alive a portion of the plain 
tiff’ rights and they, the plaintiffs, accordingly cannot turn out 
the said defendants whom the Government could not turn ont at 
the date of the suit and obtain &Aas possession of schedule A and 
those portions of schedules B and C indicated above, On the 
other hand defendants Nos. 7 to то cannot take up the position 
that the plaintiffs cannot even get a declaration of title on the 
ground that their title was not subsisting at the date of the suit, 


(т) (1925) go C. №, М. 497. (а) (1924) 1. L, R. 51 Calc. 66), 
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possession ia the same but are only entitled: to be confirmed in 
possession through defendants Nos, 7-to то on the basis that defend- 
ants Nos. 7 to ro were their tenants at the date of the suit. 

- Mr. Mukherjee appearing on behalf of the plaintiffs respondents 
bas contended before us that the rights of defendants Nos, 7 to то ' 
to hold the suit lands as tenants under the Government had come 
to an end on the 31st March, 1930 for the Government had granted 
a new settlement ‘to them for another term of years excluding the 
lands of schedules A, B and C. He further says that although the 
lease Ex. ar (11-158) which was fora term of 15 years gave by its 
terms a right of renewal to the tenants, tbe raid lease was not bind- 
ing'on the Government as it was not sanctioned by the Board of 
Revehue, which was according to him the sanctioning authority in 
the case, The learned Subordinate Judge has found that the Board 
pf Revenue was the sanctioning autbority and no sanction having 
been given by the latter the said lease was not binding on the 
Government. On this finding he asks us to depart from the usual 
rule-that a suit must be decided in all its stages on the cause of 
action at its institution and as laid inthe plaint, and to give his 
clients a decree for A&as possession on the ground that though the 
defendants may have occupied the position of tenants at the date 
of the suit and for about five years more, they bave ceased to be 
wo since grst March, 1930. He urges that the renewal clause in 
Ex ar was not binding on the Government and so not binding on 
his clients regarded by reason of Ex. ТА ав the assignee of the 
Government's rights so far as the lands in suit are concerned. Ex. st 
had however the sanction of the Commissioner of the Division 
(Ex. О Il-97). In the Settlement report, on the basis of which the 
lease to Jaha Bux and others was given by Ex, ar, the Settlement 
Officer stated that the Commissioner of the Division was the sanc- 
tioning authority [Ex. g(r) 11-43 at 49]. The rele on the subject 
then in force is rule s, Chapter XVI of Part III at page 118 of the 
Survey and Settlement Manual of 1900, The Board of Revenue is 
the confirming authority in the case of a permanent settlement and 
in the case of a regular temporary settlement at an annual revenue 
of Re 25,000 or over, In the case of а temporary regular settlement 
where the Government demand is below the said figure the Com- 
mistioner of the Division is the confirming authority except in some _ 
cases where it is the Collector. It is doubtful if Ex, жт evidences a 
permanent settlement. It is fora term of years with a right of 
renewal, It is not necessary to pursue the point further, for we have 
come to the conclusion that the question as to whether defendants ' 
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Nas 7 to ro had ceased to be tenants on the 3rst March, тозо. 
What were and are their precise rights as tenants and what -were 
their precise status ought not to be allowed to bs agitated at the 
appellate stage, and m ust be left open between the parties in thig 
sult. The finding of the learned Subordinate Judge that’ Ex. ar 
required ths sanction of the Board of Revenue and all findings con- 
sequent thereon are set aside, the matter being left open. The 
plaintiff’ suit for Алау possession in respect of these portions of 
lands in suit [Schedule A, B(s) and C(a)] is dismissed on the footing 
‘that at the date of the suit defendants Nos, 7 to то had become 
their tenants, As the plaintiffs cannot in this suit turn out defen- 
dants Nos. 7 to то from the said lands the possession of defendant 
No. a who holds the lands of Schedule A, the northern portion of 
the eastern part of Schedule B and Dags Nos, x to 15 of Schedule C 
ав а tenant under defendants No, 7 to ro cannot also be disturbed, 
We have already found tbat neither defendant No. a, nor defen- 
dants Nos. 7 to ro through the former had been in possession of the 
rest of Schedule C lands, і. е. of C(r) for ra years before suit, 
These lands therefore stand on the sare fcoting as the western 326 
Bighss 15 Cottas of Schedule B, і е. B(r) But there is this 
difference that whereas B(t) is not within the tenancy of defendant 
.No. a C(x) is. If defendant No. 2 is а ryot and not a tenure-holder, 
he cannot be ejected by the plaintiffs for it bas been held by the 
Full Bench іп Binod Lal Pakrashi v. Kalu Pramanik (1) that ifa 
nop-occupancy ryot bona Jide holds under а trespasser he cannot be 
ejected by the rightful owner who had established bis rights against 
the trespasser. In Kris&ea Nath Chakrabarti v. Makomad Wafis{a), 
it hag been pointed out that there must be bonafides both on 
the part of the de facto lessor and the ryot to attract the principle 
of Binad LaPs case (1) which is an encroachment on the general 
principles of law. Here there cannot be any doubt that there 
was bonafides on the part of the sJaradars of the Government and 
defendant No. s when he went into occupation. The learned 
Subordinate Judge has held that defendant No. з isa ryot and 
that finding .bas been challenged in tbe:memorandum of cross- 
objections, The Record of Rights records him as a tenure-holder, 
[Ex Z(D)—IL-79] and the area of bis tenancy is more than тоо 
Bighas The presumption is that he is a tenure-holder- The 
. original leiting to his predecessors-in-interest was in the year 1846, 
The area then let out was 8o Bighas only. (Ex. F,IL22). He 
(1) (1893) I. L. В. 20 Calc. 708, 
(a) (1915) 23 C. L. J. 563 ; a1 C. W. N. 93. 
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and his predecessors extended their possession as the river receded 
and these gradual additions must be taken to have been held ia 
the same right under which the original 8o Bighas was held. ‘On 
the constructions of Ex, Е. (II-22) we hold that a sy settlement 
was concluded and the presumption of the Record of Rights as 
also the one founded on section s, sub-section (5) of the Bangal 
Tenancy Act have been rebutted. The fact that his predecessors 
had been described ав jo/edars is not of much help, for the word 
jote by itself is an ambiguous word, which may mein a tenure 
от а holding. We accordingly hold that defendant No. 2 is a ғуой, 
and so he cannot be ejected. Two further points have been 


‘taken in support of the cros#objections, They аге (г) that full 


costs ought to have been awarded by the Court below to the 
plaintifs against defendants Моя, 7 to ro. As we are modifying 
the decree of the Subordinate Judge wa think that the Subordinate 
Judge’s order giving the plaintiffs half costs against those defen- 
dants ought to stand, The other point is a trivial one, Tho 
plaintiffs paid the costs of hire of the theodolite The sum, which 
is Rs, 114, has not been included in their schedule of costs “The 
plaintiffs ought to have the same, 

The result is that this appeal is allowed in part and the decree 
of the Subordinate Judge is modified, A self-contained decree 
will be drawn up in this Court in the following manner: namely, 
that it is declared thatthe lands in suit are the lands of village 
Sovarampore appertaining to Touzi No, за of the Tipperah 
Collectorate and the plaintiffs Nos, т to 31 have 13 annos pated 
interest and plaintiff No. 32 three anoas zemandary interest in 
the same; that the plaintiffs would rccover &&as possession of 
326 Bighas т Cottas out of the lands of Schedule B.which lie to 
the west of the Western District Settlement line as depicted in the 
commissioner's map by evicting the defendants ; that the plaintiffs’ 
possession is confirmed іп the lands of Schedule A, the rest of Sche- 
dule B and in Гаре Мов, 1 to 15 of Schedule C through defendants 
Nos. 7 to ro on the footing that they were at the date of the suit 
the plaintiffs’ tenants; that the plaintiffs do recover possession 
through defendant No. a of the rest of the lands of Schedule C 
by evicting the other defendants; that defendants Nos. r to 14 do 
рау to the plaintiffs half the costs of the Court below, i. e. of half of 
the costs as appearing at рагі J, page 278 of the paper book—plus 
the full sum of Rs, 114. with interest at the rate of 6 per cent per 
annum from the lower Courts’ decree ; that athe other defendants 
do bear their respective costs of the Coprt below; that the 
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plaintiffs will be entitled to get mesne profite from defendants 
Nos. 7 to то in respect of the aforesaid 326 Bighas r5 Cottas in 
which the plaintiffs get Айа; possession, such mesne profits to 
be assessed in a subsequent proceeding, As the appeal has 
succeeded substantially but not in full, we direct that the plain- 
tiffs do pay to defendants appellants half the costs of this 
Court. No costs in the croseobjections. Hearing fee assessed 
at Ra, 300. 


A. T. M. 


Appeal айта in part г 
Decree. modified. 


e Mr, Justice R. C. Міне and Mr. Justice 
4. N. Sen, 


MIDNAPORE ZEMINDARY COMPANY LIMITED 
t. 
THE SECRETARY OF STATE FOR INDIA.* . 


Declaratory snit—Kabuliat, construction o/— Use of werd revenue - Lessee, tf 
farmer of reni— Gewernwment preprister—Farmer of revenus—Bengal 
Tenancy Act (VIII of 1885), section 23, clauses (1) and (3)— Purckase of 
occupancy kelding by farmer of rent befere 1007 —' Acquire, meaning 6f— 
Amendment of law—Intention of Lagisiature—Specific relief granted — Khas 
makal— Regulating procedure — Bengal Tenancy Act, section 111A Proviso— 
Tenants, {$ necessary parties—Limiiation Act (1X of 1908), Schedule 1, 

Articles 14, 130. 

Held, that the Kabullat executed by the ршн Company was a lease whores 
by the plaintiffs predecessors were constituted farmers of rent or non-permanent 
tenure-holders, though tbe words revenue and process for realisation of rent 
under Public Demands Recovery Act (VII B. C, of 1880) were mentioned, and 
the relationship between Government (lessor) and them was that of landlord and 
tenant, a relationship governed by the provisions of the Bengal Tenancy Act. 


* Appeal from Original Decree No. 94 of 1935, against the decree of Nilendra 
Nath Basn, Esq , Additional Subordinate Judge of Nadia, dated the 19th Decém 
ber; 1934. bs gee 
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The word ‘revenue’ had been loosely used in the Kabuliat es being synonym 
ous with the word rent, 


Per Sen, F.: A Kbas mabal із an estate held by Government standing T 
the place of the proprietor. Khas mahals аге estates under the Bengal Tenancy 
Act of 1885 and the Government is the proprietor owning such estates. The 
Government is also a landlord like other landholders. 


Per Kitter, F.: Under the Mahomedan regime, a farmer of revenue bad no 
interest in land ; his position was akin to the position of a mere collecting agent 
bat that із not the position under the British administration, He has an interest 
in land and he would be lessee, if by the settlement with him the payment to the 
Government be regarded as reat, or the proprietor of a temporarily settled estate, 
if by the settlement what he has to pay to the Government is regarded as 
ferenue. T 

The parties are fteo by contract to regulate the procedure. 

Per Curiam 1. Under section 22. clause (3) of the Bengal Tenancy Act before 
{ts amendment in 1907, 1f an Ijaradar oc farmer of rents purchased an occupancy 
holding, he was debarred from acquiring an occupancy right in the land of the 
{Jara by purchase or otherwise ; be acquired it as a non-occupancy holding. 


Held, that the predecessors in interest of the plaintiff Company by their pur- 
chase before 1007 acquhed a non-occupency raiyati “interest in 1999°84 acres of 
land whicb formed the subject matter of the present suit. 


Sheonandan Singh v. Ramkit Singh (1) followed. 


Per Jitter, 9.1 Morgan v. Ramjes Ram (2)and Rem Dheyan Singh v. 
Bhulotan Singh (3) dissented from. 


Per Mitter, F.ı The word proprietor in sub-section (1) of section 22 of the 
Bengal Tenancy Act includes the proprietor of a temporarily settled estate. 
Hence a right of occupancy purchased by a farmer of revenue, whose position 
would be that of а proprietor of а temporarily settled estate, in execution of rent 
decree, was extinguished. ` 

The word ‘acquire’ in section 22 clause (3) of the Bengal Tenancy Act, is 
wide enough to connote acquisition by purcbase and inheritunoe. 

Per Sen, .: The word ‘acquire’ in clause (3) of section a3 of the Bengal 
Tenancy Act means ‘to gain Se ey lc cc M нын Би 
possession of. 

Whenever possible, words shonld be given their cnl dias meaning 
tmless it is shown that they have acquired a special technical meaning. : 

Per Curiam ; Ordinarily by an amendment the Legislature must be taken 
to have intended a change in the law, but it does not necessarily follow that such 
is the Intendment in every case, An amendment may also be intended to clarify 
matters as In the case of amendment of pie (9) € экое ol the Bengal 
Teoanoy Act in 1907. 


Per hittar, F.: Under the prayer for general relief, specific relief mey bà 
(1) (1911) 18 С. L. J. 647. Р & 

(2) (1920) 5 Pat. L. J. 304. eus 4 

(3) (1923) ya I. С, 705, А 
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granted of а different descriptión from the specific relief prayed for in the suit, 
provided the plaint contains allegations which will sustain such relief, 

Hiern v. Mill (1) and Cockerell v. Dickins (2) referred to, 

Per Curiam 1- When а sult ls under proviso to section 111A of the Bengal 
Tenancy Act for а declaration by reason of omission from the record of rights 
of the holding in the plaintiff's possession In ryati right, sub-tenants are not 
neceepary parties, | 
R Fer Sen, F. 1 That the sult being a declaration of the plaintiffs title and 
not for setting aside tbe order of the Commissioner, Article 14 Schedule lof the 
Limitation Act was not applicable. It was oot necessary {ос the plaintiff to get 
the Commissioner's order set asida, 5 

Per Curiam 1 When there have been successive invasions of а person's right, 
wach Invasion gives rise to a fresh сапзе of action and furnishes а fresh starting 
polnt for computation of the period of limitation. 

fer Sen, ¥. 1 T his principle wonld apply to all types of suits, declaratory or 
otherwise, 


S'oynarain Sen UHI v. Suckitra Debya (3) referred to. : 


Pee Curlam і The plaintiff Company based Its causo of action on the final 
publication of the record of rights which was made on gist May, 1999. The 
Company remained in possession though frequent and successive threats and 
attacks on his title were made by the defendant. Inthe record of rights the 
plaintiff Company's interest In the land In sult was not recorded. The suit was 
brought for a declaration that “it has got purchased jote right and right of 
вови ле ee ee ee eee оаа 
of final publication ı 

Pala that the mit was not baread undar Article тоо, Sohedule 1 af tho ДЫ: 
Ноа Act. 

Per Miller, F.i Ponnu Nadar v. Kumaru Roddiar (4) dissented from. 


Per Curiam: The plaintiff was entitled toa declaration that the lands in 
sult comprised holdings beld by it (the plaintiff) in коосу right. 
Appeal by the Plaintiff. 


Suit for declaration of certain rights in the property. 
Мез. U, N, Sen Gupta, Manmatha Nath Das Gupta and 
Birendra Nath Sen Gupta for the Appellant, 
20 Dr, 5, С. Basak and Mr, Rama Prosad M ookerfes for the 
Respondent. 
`С. A. Y. 
The judgments of the Court were as follows : , 
Mitter, J.:— This appeal із оп behalf ofthe plaintiff, the 
Midnapore Zemindary Co, Ltd. herein referred to as the Company, 
(1) (1806) 13 Ves, 114. É 
(a) (1840) 2 M. I. A. 35у. 
- (3) (1921) 33 C. L. J. s92 (597) ; 96 C. W. N. 206 (ато), 
(4) (1995) I. L, Re 59 Mad, 75, 
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іп a suit for- declaration of certain rights in property. It has been 
dismissed by the learned Subordinate Judge of Nadia by his Judg- 
ment and decree dated the roth December, 1934. 

To follow the points raised in the appeal a short history of. the 
estate called Char Marichardiar bearing Touzi No. rgos of the 
Rajihabi Collectorate, now Tovzi No. 3520 of the Nadia Collecto- 
rate, (herein referred to as the Char) within which the lands in suit 
ато situate, and the precise nature of the Company's claim have to 
be noticed, 

In or about 1840 а vast island Char was formed in. the 
bed of the river Padma and became fit for occupation, Robert 
Watson &Co. Ltd. (to be called the Watsons) who were in posses- 
sion of some Asli lands in the neighbourhood came upon this Char 
in 1841 and began to possess it. Adjoining riparian proprietors laid 
claim to different portions of this Cbar either onthe ground of 
reformation in sifw or on the ground of accretion to their per 
manently settled estates, but the Watsons successfully resisted their 
claims to a great extent, all the suits except one or two being 
dismissed. The Watsons fought all these suits on the defence 
that no portion of the said Char was part of any permanently settled 
estate cr accretions thereto but was the Government's property 
being originally an island Char found in the bed of a large 
navigable river, From 1841 to 1869, however, they, did not pay 
anything to the Government on account of their occupation. 

In the sixties of the last century a Diara survey of this Char 
was made, and in 1865 the Watsons took a settlement from the 
Govcroment for aterm of three years stipulating to pay a fixed 
amount to the latter. The document evidencing this settlement 
has not been produced and we do not precisely know anything 
about the nature and terms of this settlement beyond the fact that 
it was for a term of three years. The Watsons held over from year 
to year till March 1883. 

In r884 the ryots of the raid Char гове in revolt against them 
and petitioned the Government for realising rent from them 
directly. The Government acceded to their prayer and resolved 
to hold the estate under kas management. The evidence estab- 
lishes the fact that direct possession was taken by the Government 
from April 1883. This fact is not only mentioned in a series of 
settlement reports beginning from 1888 (Ex. 13A—B. 88)» butis 

*Part I has been marked by me as A; Part П, Vol. I. as By: Part 
П, Мона отино а евра ам RR GR TN 
Vol, 5 as F. 
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admitted in a petition of the Company (Ex. 38—B. 166), A 
survey of the said Char as also а famadandi (settlement of rent 
of the cultivating ryots) was begun immediately after the Govern 
` ment took the estate under Хде; management, 

It appears from the record that the Watsons were in Ahas 
possession of some portion’ of the Char, and cultivated the same 
themselves, they being indigo planters. The rest was in the posses- 
sion of: cultivating tenants. When the ryots of the said Char 
petitioned the Governme nt for A4as mangement the Watsons took 
steps to counteract that move. They submitted а memorial to 
the Local Government on the 26th December, 1882, in which they 
preferred two claims They claimed proprietory rights to a good 
portion of Char and occupancy rights in the remainder, this last 
mentioned claim being founded upon their Айаз cultivation, Their 
claim of proprietorship was founded upon adverse possemion, 
their-case being that a portion of the Char was reformation in дм 
of Bobanund Diara, an estate which belonged to the Chowdhuries, 


- whom they had kept out of -possession for the statutory period. 
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The Government in its resolution dated the 6th April, 1883, held - - 


that their claim to proprietory right was unfounded and acting 
upon the opinion of the Advocate General who had ‘in the mean- 
time been consulted rejected their claim to fotedari rights (occu 
“pancy rights) The Lieutenant Governor however did not wish 
that their possession over such portions of the Char as were in 
` their Айаз cultivation should be disturbed, but they were to be 


asked to pay rent tothe Government at the rates current in the: 
locality (Ex. I—B. 75). In this resolution there are two passsgos— . 
one at page 79 I. 26-32 and the other at page 8o т. 40-46— which ` 


“indicate that the Government considered itself to have proprietory 
title in the Char and that the Watsons were its tenants up to 
March 1883, they being rent collectorg—farmers of rent or 
ijara ars. This fact and the facts roticed in the next paragraph 
have an important bearing on the first question raised in the appeal, 
namely on the construction of the document Ex 17 (d) (B—62), 

- the dccument by which the Watsons engaged with the Government 

for a term of 20 years from 1 887. 

The survey of Char and fawabandi which was begun in about 
the year 1883 was completed in 1885. With a view to terminate 
disputes Government, however in the end decided to offer another 
farming settlement to the Watsons for a period of so years on 
certain conditions, -The essential condition which the Lieutenant 
Governor laid down in 1884 was that the Wateons were to ack- 
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nowledge Governments proprietory title, What I find is that tbere- 
after the Watsons reduced to a great extent their original claim, 
Instead of claiming the whole of the area of 45000 Bighas odd partly 
in proprietory right .and partly in occupancy right they. reduced 
their proprietory..claim to a parcel about тобоо Bighas in ares 
which they claimed partly as reformation in sîw of Mahal Tamadia 
which they held in Patni right under a private proprietor and 
partly as reformation in si/w of ahother village of theirs. named 
Mulvk-chandpore. The Government however was prepared to 
admit by way of compromise their claim to about 6309. Bighas, 
and proposed а lease with them for so years of ths remaining 
49168 Bighas provided they formally recognised Government's 
proprietory title. to the same, [Ex, 23 (C). Letter of. the Secre- 
tary to.the Government of Bengal to the Secretary, ı Board of 
Revenue dated the 26th December, 1885—B. 111]. .‘The . Watsons 
agreed to this and the Settlement Deputy Collector was asked to 
demarcate the lands to which Government admitted the Watsons’ 
proprietory title and to deduct from the jamabandi of 1885, the 
assets of the released portion of Mahal Tamadia and Muluk- 
chandpore and of the lands to which.the Government admitted 
the claim of another proprietor Rani .Mon Mohini Debi. The 
Deputy Collector carried out these directions and made correc- 
tions necessitated by fluvial action, Making allowarice for collec- 
tion charges and the farmei’s profite and remissions to cultivators 
which would have to he made for submergence or diluvion of 
portions of their land, the Deputy Collector by bis final report 
dated the €th September proposed a farming settlement with the 
Watsons for a ретіоі of ao years from the rst April, 1887 at-an 
annual “rental” for Re. 7737 (Ex. 13—B. 114). -There was later 
on modification of the amount of the fame and the Watsons 
actnally executed the Kabuliat on the 4th February, 1888 
(Ex, 171—В. 62) in favour of the Collector of Rajshahi., on the 
term that the esttlement was to be operative for яо years com 
mencing from the rst April, 1887, In the very firat clause of the 
Kabuliat they admitted that the lands formed.part and parcel of 
the Government’s estate bearing Touzi No. 1905 af the Rajshahi 
„Collectorate. Thie was in accordance with the essential.condition 
-laid down by the Government in 1884, that they were formally 
to recognise the Government’s proprietory title. In тооз the 
+ Watsons transferred their rights under this settlement. to Grégson. 
>It isthe case of the plaintiff Company that between 1887 and 
доя the Watsons purchased in execution of rent decrees many 
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holdings of occu рапсу ryots. "These holdings ‘the Watsons also 
transferred to Gregson who: in his turn transferred whatever he 
bad acquired to plaintiff Ccmpany, which also purchased in execu- 
tion of rent decrees а few cccupancy holdings before 1907. The 
total area of occupancy holdings so purchased between 1887 and 
1997 according to the plaintiff Company is 1335-84 acres and this 
is the subject-matter of the suit and appeal. 

The settlement of 1887 based on Ex. 17(d) expired on the 31s 
March, 1907. A survey and jamadbandi were started by the Азн 
tant Settlement Officer and during the preparation of the records 
yearly setilements were concluded with the Company. The papers 

prepared by the Assistant Settlement Officer were finally attested 
in July тоо. As this survey and jamabandi were not under Рад II 
of Chapter X of the Bengal Tenancy Act there was no final publica- 
tion of the record. u 2. 

In the course of this survey and famačandi the Company set up 
their claim as occupancy ryots to tLe aforesaid 133984 acres of land, 
The proceedings of the Government cfficers will have to be 
exathined in detail later op, but at this stage it is only necessary to 
state that the Commissioner of the Division finally rejected ` their 
claim to occupancy right by his order dated the 28th January, 1912. 
The Company got a resettlement for 15 years from 1s April, 1919. 
The Kabuliat is Ex. 17(b), B. 69. | 
` In 1913 а district settlement under Chapter X of the Bengal 
Tenancy Act was started in Rajehabi and in the finally published 
Record-of-Rights a portion of the said arez--«bout то acree—was 
recorded as being in the possession of the Company as occupancy 
ryote and the rest in its possession as non-occupancy ryote with a 
note that its occupancy rights had been destroyed by reason of 
section :32(3) of the Bengal Tenancy Act. Only some of thé 
Khatidns have been printed, The two types are Ex. ao(f) at C. 275 
and Ex, 2o{h) at С, 413. Inthe remarks at the foot of page 414 
the word "ho" before the words " occupancy right? has been 
dropped in the print. | D 

On the expiry of the last mentioned settlement for fifteen years 
another survey was started under Part II of Chapter X of the Bengal 


Tenancy Act. In the course of the preparation of the Record-of-’ 


Rights the Company again set up their claim to the aforesaid area 
of 1339°84 actes as occupancy ryots but the claim was wholly over- 
ruled. The holdings were -not even recotded in the Company's 
possession ag non-occupancy ryotsas in the Rajshahi settlement, 
but they were treated as merged or destroyed and the whole of the 
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said area was recorded directly under the Government, û e. as kkas 
lands of the fjaradar [Ex. B(1r), B. 169 at B 184, 3rd Paragraph, 
Ex. А(1), B. 164 and Ex. 28-В. 166 at 168.] 


This record was finally published on the 31st May, 1929 


The plaint was filed by the Company on the 26th November, 
1929. .In paragraph т of the plaint two important admissions have 
been made. The first із that Mekal Char Mavichadiar of Тоок 
No, 3:20 is a Government Akas makal and the second admission is 
that since 1887 the said Aes makal bas been settled in ijara right 
to the Company and its predecessorein-interest, These statements 
will bave important bearing on the first question raised before us by 
the appellant's Counsel, 


In parsgraph s of the plaint it is stated that the Company and 
its predecessors purchased occupancy holdings covering an area of 
1339'84 acres before 1907 and according zo the law in force at the 


time of their said purchases they became owners of the same in 


occupancy right. This bas obvious ‘reference to clause (3) of 
section 22 of the Bengal Tenancy Act before its amendment by 
Act I of 1907. Some light is thrown on this paragraph of the plaint 
by the petition of Company filed before the Settlement Sub-Deputy 
Collector on the srd July, 1928 shortly before the suit (Ex, 14—B. 
162) In this petition the Company draws a distinction between 
the purchases of occupancy holdings of ryots before 1907 and after 
1907, and im the former case occupancy rights were teing claimed, 
and in the latter no such claim was preferred but cn the other hand 
it was expressly stated that the Company held those lands so 
pórcbased after тс] іп the right of intermediate tenure-bolders 
only. This position was adopted  ccnscioisly because by the 
Amending Act of r907 the words “by purchase or otherwise " was 
added after the word " acquire” then occurring in section as(3) of 
the Bengal Tenancy Act, i : 

` I bave dealt with this matter 4n some detail io show that the 
plaint proceeded upon the footing that the Company and its prede- 
cessors in title were sfarndars or farmers of rent, i, e. non-permanent 
tenure-holders and not farmers of revenue as was contended for by 
the Company in the lower Court, a contention which bas gathered 
additional vehemence before us. 


In paragraph s of the plaint statements are made that the 
Company was recorded in the settlement of тото as in the posses 
sion in fore (occupancy) tight of the same area and in the Rajshahi 
settlement operations its possession was simiiarly recorded, The 
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last statement is far from truth and the statements abont the settle- 
ment of тото are only half truths. 


Paragraph 3 states what was done inthe last settlement, the 


records of which were finally published under Chapter X of ths 
Bengal Tenancy Act on the 31st May, 1929. It is expresaly stated 
in the said paragraph tbat the officers of the Government beginning 
fiom the Deputy Collector treated the said purchased joes 
(holdings) as having merged in tho jara, that isthe holdings were 


treated as nor-existent and that by the said acts of the Government. 


the Comp apy’s right, title and possession in respect of the said jotes 
have been jeopardised. This is the cause of action alleged, 

In prayer (Xa) the Company asks fora decree “fora proper 
declaration that it has got purchased jote right (cccupancy. right) 
and right of possession in the jotes (holdings) described in 
Schedule Ka below, " — Prayei Ga is the prayer for general relief. 
Н is unnecessary to notice tbe other prayers except that in prayer 
Ga а cerlain reservation was made by tbe Company. 

It teems to me clear that the Ccmpeny did rot pray for its right 
of occupancy in the lands in suit being опу declared but it went 
further. It also prayed for its right of possession in the joes 
(holdings) also, which were purchased by it and its predecessors 
between 1887 and rgo7. These holdings bad been treated as 
merged in the fjara in the last Survey and Settlement of 1929 and 
the cass of the Company waa in this also wrong. The Subordinate 
. Judge in my judgment bas misconceived the precise scope of the 
suit, With these obeervations and findings which will have the 
effect of disposing of a substantial part of the appeal I proceed to 
notice some of the material findings of tte Subordinate Judge and to 
deal specifically with tbe points raised by the appellant's and 
respondent's Advocate, E 

The Subordinate Judge has found :— 

(i) that the 1339°84 acres in suit are identical with the lands of 
the occupancy holdings of ryots purchased by the кал and its 
predecessors between 1887 and 1907. 

(li) he has found—though the finding is rot in its proper ИЕТ 
and hasbeen put within parentbesit—that these holdings were 
purchased in execution of rent decrees, (A—rar I. 11—14), 

(Ш) that occupancy rights were extinguished as soon as the 
holdings were so purchased. ` 

(iv) that by Ex. Е (B. 151) the Company in taking the ‘fifteen 
years’ settlement from the rst April, 1910 had accepted that posi 
tion namely that the occupancy rights had teen extinguished: > 
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(v) that the Government had at no time recognised its occupany 
rights in the said lands, 

(vi) that by reason of section 22(3) of the Bengal Tenancy Act 
as it stood up to 1907, the holdings were not extinguished but only 
the occupancy rights bad ceased. | 

(vii) that the suit was not barred by time and 

(viii) the suit regarded asa suit for declaratlon was not bad by 
reason of the non-joinder of the Company's tenants on the lands 
in suit. 

He dismissed the suit notwithstanding finding No. VI apparently 
on the footing that in his view the only relief claimed in the suit 
was one for declaration of occupancy right only. 

The respondents Advocate altacks tbe last three findings, a 
portion of the first finding and says that there is no finding that the 
occupancy holdings bad been purchased in execution of rent decrees, 
With regard to the firct finding all he says is that a portion of the 
1339°84 acres which formed part of occupancy holdings of ryots have 
no doubt been purchased before 1907 but that the evidence estab- 
lishes the fact that the Company even after 19c7 purchased some 
ryoti holdings and that those holdings are accordingly outside the 
suit, The appellant’s Advocate attacks the third, fourth, fifth and 
a регі of the sixth findings, I do not summarily reject the fourth 
finding as unsound, asin my judgment the Subordinate Judge has 
misread Ex. Е (B. 151) and has misconstrued its effect, The 
Company therein reserved its rights to agitate the question relating . 
to its claim to occupancy right, 

The points which therefore require consideration are the 
following :— 

(i) Whether the Company and its predecessors were farmers 
of revenue or farmers of rent under the settlement of 1887 
[ Ex 17 (4) } 

(ii) Did the Company and its predecessors purchase in execu 
tion of rent decrees the cccupancy holdings of ryots and what is 
the extent of such purchases between 188} and 1907. 

(iil) Whether the right of occupancy and the occupancy 
holdings wo purchased were extinguished as кооп as those purchases 
were made, 

(iv) Did the Company give up thier occupancy rights, if it bad 
any, in the purchased lands. 

(v) Did the Government recognise their rights, 

(vi) Is the sult barred by time and 

(vii) Сап any declaration of right be made in fayout of the 

Ф ee 
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Company in the absence of its subordinate tenants, and if so what 
must be the nature of the declaration. І will take up these points 
seriatim, 

(т) .The first point depends primarily upon the construction 
of the document Ex. r7 (d)(B. бз). The appellant’s contention 
ig that by that document a farming settlement of repemw was made 
for 20 years i.e the Watsons became farmers of revenue. It is 
further argued that a farmer of revenue has under the law no 
interest in the land farmed,—he is not a proprietor within the 
° meaning of section 22 (г) of the Bengal Tenancy Act. Section 22(3) 
of the said Act would not also apply as that deals with sfaradars 
or farmers of rent. It is further argued that section 2s of the 
Bengal Tenancy Act being thus out of the way there is no law 
which prevented the Company and its predecessors from acquiring 
occupancy rights or which would divorce, for the purpose of 
extinguishing, the occupancy rights from the occupancy holdings 
purchased by them. There are thus many propositions involved 
which would require consideration if, and only if, it be held thet 
the settlement of 1887-—Ех. 17 (d)—was a farming settlement of 
revenue and not of rent, In my judgment by Ex. 17 (d) a farming 
settlement of rent was concluded. 

In the first clause itis stated that “Estate Marichadiar bearing 
Тош No. 1905 ow the Collectorate’s Registrar maintained under 
the Land Registration Act (VII of 1876 B. C.) was a Government 
estate and the neutral word jama is used there. In paragraph 
` athe statws of the grantee is mentioned as farmer. That may 
mean that he was either a farmer of revenue, or & farmer of rent, 
That paragraph has the effect of expressing that the settlement 
was пої to be a »yohmari settlement and that is the governing 
intent, Paragraph 3, except for the Government demand being 
described as revenue, would be consistent with а farming settlement 
‘of rent, and by it some interest in land isgiven to the grantee. 
Paragraph 5 provides for the cancellation of the “lease” for none 
payment of Government demand and gives the Government right 
to realise its dues by the procedute applicable to farmers under 
Act VII (В. C.) of 1880, The reference is obviously to section 
5 (2) of the said Act which speaks of arrears of revenue. The 
next four clauses are clauses which would only be apposite if the 
relationship between the Government and the grantee was of 
landlord and tenant. But for the word ‘revenue’ used in clause 
3 andthe said reference tothe Public Demands Recovery Act 
of 1880 all the terms of the document would indicate thata nom 
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permanent tenure, an fjara, was being created. I do not place 
much reliance on the use of the word ‘revenue’, for the State was 
also tbe proprietor, and its demand, though sirictly rent would be 
described, though it may in a loose way, in that fashion, Expla- 
tion (1) to section ror of the Bengal Tenancy Act which was 
added by Act V of 1894 (B. C.) rupports this view. Clause 5, 
however, prevents an obstacle > the view thatthe settlement was 
an fjara settlement, but that is ап apparent obstacle, for if the 
grantee was to be а farmer of revenue the provisions of Act VII 
of 1880 would have been attracted £rofjrío vigore and there would 
have been no necessity for a contract. On the principle that 
parties are free by contract to regulate the procedure the said 
clause can be interpreted to mean that the Government con 
tracted for a cheap and expeditious procedure for the realisation of 
its demands, ` 

It can be said at most that Ex. 17(d) Èy reasons of ihe use of 
the word ‘revenue’ in clause 3 and by reason of the reference to the 
Public Demands Recovery Act in clause 5, is of ambiguous import, 
But in that case it would be legitimate to refer to the attendant 
circumstances which I noticed in the earlier part of the judgment, 
and these point to the fact that tke grantee was intended to bea 
tenani of the Khas Mohal estate with а liability to pay as rent 
Ra, 8700 for a term of twenty years. As the settlement was not a 
ryotwari one (cliute 2), the grantee's position would be that of а 
tenure-holder with a term of 20 years, that is a non-permanent” 
tenure-holder, or to use the language of section 22(3) of the Bengal 
Tenancy Act, an fjardar or farmer of rent. The Company in the 
very first paragraph of its plaint itself understood the matter in the 
same way, for the estato is there described as Government Khas 
Mebal and its own right as ijara right. [n this view of Ex, 17(d) it 
is not necessary to define the position of a farmer of revenue, 
Under the Mubamadan regime no doubt he had no interest in land ; 
his position was skin to the position of a mere collecting agent 
(Field on Land Holding and the Relation between Landlord and 
Tenant—P. 428 ; section 227) but that is not the position certainly 
under the British Administration, He has certainly an interest in 
land and he would be lessee, if by tbe settlement with him the pay- 
ment to be made to the Government be regarded as rent, or the 
proprietor of a temporarily settled estate, if by the settlement what 
he has to pay to the Government ie regarded as revenue (Field's 
book above referred to P, 327 foot note), The word proprietor in 
sub-section (1) of section зе of the Bengal Tenancy Act includes 


У 
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the propristor of a temporarily settled estate (see definition 


of proprietor in section 3(2), Bengal Tenancy Act). By the 


clear terms of section as(t) of the Bengal Tenancy Act even as it 
stood before the amendment: of 1907 the Company's claim to occu- 
рапсу rights in the holdings purchased in execution of rent decrees 
would notinthat case be sustainable, and bis Advocate would 
then lose the supposed benefit of the argument based on the use 
of the word “acquire” símédlcifer as it stood in the Act before r907 
without the attendant pbrase “ Ly purchase or otherwise. " 

(а) I have already pointed out that the learned Subordinate 
Judge found that the cccupancy holdings had been purchased by the 
Company and its predecessors in execution of rent decrees. There 


.i&not much discussion onthe point in the Subordinate Judge's 


judgment, it may be because it was not seriously pressed before him 
by the defendant. Though an issue was framed on the point, the 
plea taken in the written statement is vague to a degree [Paragraph 
4 of the written statement]. Be that as it may, the evidence on 
the polot is one sided. The sale certificates produced are in the 


- ordinary form, They do not show that the salos were in execution 
‘of rent decrees under Chapter XIV of the Bengal Tenancy Act nor 


do they show that they were in execution of money decrees under 
the Code of Civil Procedure, but there are ample admissions on the 
part of the Government that they were rent sales, as also admissions 
that the total area of such purchases was 13;9'84 acres. In the 
Settlement report of 1910 [Ex. 18(d)}—B. 138] these facts are stated 
in paragraph r2 at page 144, the significant words that these jotes 
which covered an area of 1339°84 acres were the jotes ої“ defauiing 
tenants” being used. It was absolutely necessary for Mr, Ез kiel, 
the Collector, whose order is referred to in that paragraph, to be 


. satisfied both about the area and the fact of purchase as alleged by 
-the Company, before he could reverse the Assistant Settlement 


Officer and direct the same to be recorded in the posession of the 


. Company in occupancy right. Similar statements are made in 


Ex. As (B. r52); Ex, В. (B—154) and in paragraph 13 of the 
Settlement report of 1928 [Ex. B(r}—B. 169 at 183]. The area of 
1339°84 acres was the area of the holdirgs purchased after 1887 and 
before тоо] and did not include any holding purchated after 1907. 
The Subordinate Judge has accepted for the reasons stated by him 
in his judgment, and the findings on this point have not been 
challenged before us by the learned senior Government pleader, 
that the area pointed out by the Company to the Assistant Settle- 
ment Officer Mr. Mahgud ag the area of the jess purchased by it 
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and`by its predecessors was 1339'84 acres and the lands in suit have 
been identified with what was pointed out to that officer. The | 
learned senior Goverament pleader, however, relying upon the state- 
ment made by the plaintiff's witness No. то in bis cross-examination 
at page A—82 L. 45 urges that the jofes purchased by the Company 
between 1908 and 19то were also pointed ош to Mr. Mahsud and 
therefore 134984 acres in suit also include some holdings which had 
been purchased by the Company after 1907. The answer given by 
this witness hag obviously been recorded following the question as 
put by the cross-examining pleader. The matter however is not left 
io doubt, The Survey began in January 1906 with Mr, Nirode Roy 
as the Assistant Settlement Officer. Mr, Mahsud succeeded him in 
November, 1906 and wasin charge at least up to October, 1910. 
It appears from the order sheet of these proceedings, that all the 
sals certificates had been produced by the Company before 
Mr, Mahsud soms time before September, 1907 and had been 
identified on the locality—2a*fa/led as the technical vernacular 
word із (Order No. 52 dated 17th September, 1907 Кх. E—B 128), 
No sale certificates of dates later than 1907 conld accordingly have 
been produced before that officer, I accordingly hold that the 
jefes had been purchased by the company and its predecessors in 
execution of rent decrees and the total area of these so purchased 
between 1887 and 1907 was 1339'84 acres and they have been iden 
беа with lands in suit. 

(iv) and (v). I have already found that the Company never aban- 
doned its claim to these foses or its claim to occupancy rights there- 
in. Nor is the fact established that the Government recognised the 
Company's cliimto hold them in occupancy right. In the settle- 
ment proceedings of 1910 Mr, Mehsud refused to recognise its claim 
as occupancy ryot, Mr. Ezekiel on appeal by the Company directed 


-Mr. Mahsud to recognise its claim and to record its possession in 


occupancy right, The record was accordingly prepared but when 
the proceedings were sent to the Commissioner of the Division for 
confirmation, because he wasthe authority to finally approve the 
proposed settlement with the company for another term of fifteen 
years, be at once raised an objection. Correspondence passed bet- 
ween him and the then Collector Mr. Mc Alpin who had-succeeded 
Mr, Ezekiel Мү. Mc Alpin, with whom the Commissioner com 
curred held that the claim of the Company to occupancy right was 
unfounded. [Ex. A(1)—B. 148 ; Ex. B—B 154 and Ex. CB, 156]. 
The company filed a petition (Ex. F—B, 151) in which it agreed 
to accept the settlement with a reservation [о agitate their claim 
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further and on the said petition an order was passed for correcte 
ing the Record’ of Rights accordingly. The fact that the entry 
“occupancy rights” in the Record of Rights against these lands 
wis not actually expunged cannot affect the matter and the Com- 
pany cannot. take advantage of that omission. The Record of 
Rights was not prepared under chapter X of the Bengal, Tenancy 
Act. It did not require final publication or any publication and 
was not finally published. It was kept only as a finally attested 
paper. I accordingly answer the fifth point against the company. 


(ii) I have already found that under the settlement of 1887 
[Ex. 17 (d}—B. ба] the Watsons became farmers of rent, i. e. ат 
dars, and that if they Lecsme farmers of revenue their position 
would be that of proprietors of a temporarily settled estate. In the 
last caso clause (1) of section 22 of the Bengal Tenancy Act as it 
stood before 1907 would apply and the right of occupancy in the 
purchased holdings would be extinguished. As I bave held that 
they were farmers of rent clause (3) of section s2 as it stood before 
1907; would apply, That Clause was as follows : 

“A person holding land asan ¿jardar or farmer of rents shall 
not, while so holding, &cquire a right of occupancy in any land 
comprised in his ifara cr farm.” 

While the clause stood thus Division Bench of this Court in 
the year 1905 [атыў Mahto т. Manners (1)] bad held without 
giving any reason that the word "acquire" meant acquisition by the 
statutory method, that is, by occupation for 12 years, and excluded 
acquisition by purchase. The view cxprested was that an ijardar 
gets and retains even after tbe expiry of the fjara the occupancy 
right which was already an incident of the holding purchased by 
him while he was an //ardar. In 1907 the Legislature intervened 
and bythe Amending Act I of 1907 the words “by purchase or 
otherwise” were added after the doy “acquire.” The effect was 
to nullify that decision. 


Ordinarily by an amendment the Legislature must be taken to 
bave intended a change in the law, but it does not necessarily 
follow that such is the intendment in every cate. An amendment 
may also be intended to clarify matters. Inthe cases of Aaghkudar 
Mahto v. Manners (2) and Sheonandan Singh ү. Ramhit Singh 
(3) the last mentioned view of the amendment was taken by two 
Division Benches of this Court, The Patna High Court has follow- 


(1) (1905) 4 С. L. J. 209. 
(a) (191 1) 13C. L. J. 568 (8) (1911) 15 C, L. J. 647. 
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ed the view expressed іп Ramrup Дадо? case (т) in preference to 
the view expressed in the last mentioned cases [Morgan v. Ramjes 
Ram (3); Ram Sheyan Singh v. Bhulolan Singh, (3). І prefer 
to follow the interpretation put upon the word "acquire in Kags- 
bar Мамо (4) and .SAeomamdas Singh's cases (5). The word 
‘acquire’ is а word wide enough to connote acquisition by purchase 
and by inheritance, and in my Judgment the Legislature had not 
indicated its intention in other parts of the statute as existing before 
1907 to cut down the ordinary meaning of that word. The gram- 
matical construct ion must be given effect to. Right of occupancy 
is also an incident of a bolding and would pass by transfer, and 
but for clause (3) of tection аз would bave vested in the ijardar 
ав an incident of the holding purchased by him. 


The effect of clauses 1 and a of section 22 was considered by a 
Bench of five Judges in 1896 and again by the Full Bench in тоос. 
[J/awadul Hug v. Ram Das Saka(6) and Ram Mohan Tal v. Sheikh 
Kachw (7) It was held in those cases that the right of occupancy 
only ceased but the holding remained in the bands of tbe cc-pro- 
prietor who had purchased the same but divested of the occupancy 
right, that is to say, such a purchaser held as a nor-occupancy 
ryot, The law as laid down in the case of co-proprictors was changed 


‚ by the amendment of 1907 ; but the words of sub-section (3) which 


followed the words of sub-section (2) before the said amendment 
was loft unaltered. I hold accordingly following the reasons in Jawa- 
dul Hug’s case (6) and Raw Молан Раз case (7) that on the pur- 
chase of an occupancy holding by an ijardar before 1907 the occu- 
pancy right only ceaeed but the kolding remained and he is entitled 
to hold the lands as a separate entity, as a nor-occupancy holding. 
This is the view expressed in Sáeowamdam Singh’s case (4) and 
with that view I agree. The Subordinate Judge has cited the 
cases of Watson v, Koer Jagendronarain Roy (8) ; Mohoondy Гай 
Doobey v. L, С. Crowdy (9) ; Thomas Savi v. Punckanun Roy(10) 
and Jardins, Skinner & Co. v. Ranes Surut Soondari Debi (11); 


(1) (1905) 4 C. L. J. 209. (9) (1590) 5, Pat. L, J. 302. 
(3) (1923) 72 1. C. 705. 
(4) (1911) 13 C. І. J. 568. (5) (1911) 15 C. L. J. 647. 


(6) (1856) I. L. R. 24 Calc. 143 (F. B.). 

(7) (1405) І. L. R. ga Calo, 386 (Е. B.) 1C. L. |. 1 (Е. B. 
(8) (1864) 1 W. Б, 76. 

(9) (1872) 17 W. R. 274; 8 B. L, К. App. оё, 

(10) (1876) 25 W. R. $03. 

(11) (1878) L, R. 3 L А. 164. 
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‘Thess can have no bearing on tbe case before us They lay down 
the principle, which has been subsequently approved by the Judicial 
Committee [Jardine Skinner v, Ranes Sarat Soondasi Debi (1)], 
that the period of occupation during an ijara cannot be reckoned, 
where the ifardar claims to bave acquired occupancy rights under 
the statute 1, e. by continuous occupation for rs years, or as Sir 
Lawrence Jenkins, C. J. puts it in Jawirudcin Sheik v, Beni 
Madhab (2) "durirg tbe currency of the ijara the'active operation 
of tbe possession as а means of acquiring the right of occupancy 
was suspended or remained in abeyance.” My finding therefore 
is that the Company cannot claim occupancy rights in the lands 
in suit, but the holdings remain and in them it has non-occupancy 
rights, and unless its suit is barred by time or unless no declara- 
tion can or ought to be granted cn the grcund noticed in point 
No. (VII) it is entitled to Lave а ceclaration thal it has non-ocou- 
рапсу rights in the same, І bave already held that that prayer (#4) 
of the plaint includes this relief, and if it does not the declaration 
in that formr can be given in this tgit under the prayer for relief 
on the principles laid down in Hien v. Mill (3) and Cockerell 
v. Dickens (4). 


(vi) Limitation, At one stage cf the argument the respondent's | 


Advocate suggested that Article r4 was applicable and the starting 
point at least was the 3rd July, 1928, when the Settlement Deputy 
Collector on the direction of the Director of Land Records rejected 
the Company's claim to have the lands recorded as holdings in 
its possession as occupancy ryote, but this position was abandoned 
- when the attention of the Government Pleader was drawn to the 
scope of the suit and to the proviso to section 111A of the Bengal 
Tenancy Act. Both sides thereafter proceeded upon what is the 
correct view, that Article rao of the Schedule I of the Limitation 
Act was appliceble and the controversy centred round the third 
column of the said Article, Both aides relied upon the observa. 
tions of Sir Binod Milter in Bolo v. Кой/ам ($). The respondents 
Advocate argued that théré was an infringement of the Company's 
right or at least an unequivocal threat to infringe it in the 
proceedings of тото and the suit is barred. Onthe point of law 
the appellant’s Counsel’s answer is that a fresh cause of action 


(1) 4878) L. R. 5I. А, 164. 

(2) (1913) 17 C. №. М. 881 (832). 2 
(а) (1806) 13 Vor, 114. (4) (1840) a M. 1. А, 353» 
(s) (1930) L, К, 57 I. A. gag (331) ; 52 C. L, J. 450. (460), 


CNIL. 


1938. 
c 
Midnapore Zemin- 
Y 


The Secretary of 
State for India. 


Hitter, S. 


68 
Cre. 


.1938 
ست 


Midnapore Zemin- 


dary Co., Ltd. 


v. 
The Secret 
State for In 


Milter, F. 


of 


THk CALCUTTA LAW JOURNAL, [Vou LXIX, 


&ccrued to the appellant in 1929 or at least in 1928 when there 
was n fresh attack on its right inthe last Settlement proceedings, 
In my judgment it is not necessary on the facts of this case to 
decide this point, and on the form of the relief to which the 
Company is entitled, to decide the point, but in view of the fact 
that the matter may be carried higher up I would later on express 
my views on it, » 

I hare already found that the holdings have not ceased to 
exist but only the occupancy right. In the Settlement proceedings 
of тото the Government admitted that the Company held the 
lands in ruit in non-occupancy right TEx. B—B. 154 at 155 and 
Ex. B (1)—В. 169 at 183 т. 40] In the Rajshahi Settlement 
operations the greater portion of the lancs were recorded in the 
Company's possession as non-occupancy ryot and the rest a 
occupancy ryot. Up to this stage the position was not taken by 
the Government that the holdings had also merged. Only in the 
last Settlamént proceedings of 1928-29 the boldings were held as 
merged in the fjara [Ex. B (1) at p. B. 184 т. 25.35]. The first 
challenge to the Company's right to hold these lands as» patts 
of holdings and nomoccupancy rights was in 1928 and the suit 
being filed within 6 years of that date is within time, 

On the question of law indicated above my view is that a fresh 
attack or invasion gives rise to a new right to sue` for declaration. 
Ifthere be successive attacks at intervals time would tun from 
each of these attacks and if the last attack which is made the- 
basis of the suit be within six years of the suit, thd ruit will Бе in 
time. Ido not propose to base my view on tbe theory of 'а 
continuing right, which was one of the grounds on whiclr this 
Court based its decision in Chukhun Lal Коу v. Loit Mohan 
Roy (1) а view which has later on been criticised in this 
Court [See AMoAabharat Skaka v. Abdul Hamid (s) | and in 
the Madras High Court in Ponnu Nadar v. Kumaru Red- 
diar (3). I cannot, however, agree with the view expfersed. in 
Ронни Nadar v. Kumars Reddiar (3) that time would ` run 
from the First attack or invasion. That would introduce an 
important word in the third column of. Article 130. When the 
plaintif remains in possession, thongh frequent and successive 
threats and attacks on hia title are made by the defendant, his 
title is not extinguished and so long as his title subsists he has 
the right to sue for declaration and bis suit would be considered 

(1) (1893) L L. В. 90 Cale. роб. (а) (1904) 1 C. L, J. 73 (81). 
(3) (1935) L L. R. 59 Mad. 75. 
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, to: be within time if he makes a threat or attack within sir 
-fears before the institution of bis suit. The view I am taking has 
been taken in `a series of cases decided by this Court, the Patna, 
the Bombay and the Allahabad High Courts and. most of them 
` аре collected at the foot-note to page 1450 of U, N, Mitra’s Law of 
Limitation, Vol, IT, 6th Edition. 

+ There remains the last contention made by the Senior Govern 
ment Pleader, A Court may refuse in its discretion a declaration 
of right if all necessary parties are not before it, but I do not com 
aider that. the subtenants of the Company are necessary parties, 
They hava not denied the Company’s right. None of these sub- 
tenants laid any-claim inconsistent with the Company’s claim but 
the Assistant Settlement Officer in instructions received from the 
Director of Land Records. treated the holdings as merged in the 
ijara (Defence witness No. 3 А 88 at the top of 93). There is 


evidence that these sub-tenants are without protest receiving rent ` 


receipts from the Company describing them as korja (under-ryots) 
under an agreement referred to Ly plaintifi’s witness No. то at 
the top of his deposition at page 75. Apart from these facts the 
. Company has sued under the proviso to section rir A of the 
Bengal Tenancy Act for a declaration by reason of there being 
the omission from the Record of Rights of the holdings in its 
. possession in ryotiright. To such a suit the sub-tenants are not 
песемагу parties, If any other view be taken the tenants, thou- 
sands in number, of a whole Mehal which may consist of hundreds 
of Mouzas with thousands of tenants would have to be made parties 
it the whole Mehal were let to a tenure-holder whose status 
had been, кшш to him, MORET recorded by the Settlement 
Officer. 

-I iri hold that the -sub-tenants are not necessary 
perties and the Company is entitled to a declaration that the 
lands in suit comprise acd held by it in nomoccupancy 
Рив 

‚ The result is that the appeal is allowed to this extent. As the 
plaintif appellant has not been able to maintain its claim of 
occupancy right, it should bave half of the costs of the lower Court 
and balf of the costs of this Court, with the exception of the paper 
book costs Asa mass-of unnecessary papers has been included by 
the appellant in the paper book the appellant Company isto get 
only- a fourth of.the paper. book costs, We assess the hearing 
foo at Ra. 375 in this appeal, which amount the appellant is to get 
from the respondent, - d 
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Sen, J. :— This is an appeal by the Midnapore Zemindari 
Company against the judgment and decree of the Additional Sub- . 
ordinate Judge of District Nadia whereby the appellant’s suit has 
been dismissed. 

Shorn of the superfluitiss and irrelevancies which seem to have ` 


` crept into and encumbered the trial the plaintiff's caso falls within 


a fairly narrow compass. Mahal Char Marichadiar which formerly 
bore Torzi No. 190 of the Ra]shabye Rent Roll and which now 
bears Tou i No. 3522 of the Nadia Collectorate is a Government 
Khas MahaL Inthe year 1887 the Government granted what the 
plaintiff describes as & “farming settlement” of this Khas Mahal to 
Messrs. Robert Watson and Company Ltd. the preJecessor-in- 
interest of the plaintiff Company. This settlement was. for а 
period of 29 years commencing from the Bengali year 1294 B. S. 
corresponding to the years 1887-1888 A. D. The Kabuliyat 
embodying the term of this settlement is Ex. 17(d) (Vide page ба 
of Part, II Volume I of the Paper book). On the 29th of Novem 
ber, 1902, Robert Watson and Co. Ltd, sold its interest -in the 
above settlement together with other properties to С. B. Gregson 
by а registered deed of conveyance [Ex. 9 (a)] a сору of which is 
printed at pages 1-5 of Part II, Volume П of the Paper. book. 
Some propérties é were inadvertently left out in the deed of com 
veyance and this necessitated the execution of a deed of rectifi- 
cation (Ex. 9) on the 4th March, 1904, whereby these properties 
were included in the transfer. On the 2rd December, r906, C. 
B. Gregson sold his interest in the farming settlement together 
with other properties to the plaintl Company, the deed of con- 
veyance being Ex. 9 (b). A copy of this deed is printed at page rao 
of Part II of Volume II of tbe Paper book. ln this way the 
plaintiff Company acquired the farming rights grantéd in the year 
1887 to Robert Watson and Co, Ltd. According to the plaintiff 
this settlement conferred upon the grantee the right to institute 
suits for rent against the tenants on the Jand. Between the years 
1887 to 1906 the grantees of this settlement brought rent suits 
against the tenants on the land and obtained rent decrees, Іа 
execution of these decrees the grantees purcbased certain occu- 
pancy holdings which measured 1339°84 acres and which are 
described in Schedule ¥ of the plaint, In the Temporary Settlement 
of 1910 the occupancy right of tbe plaintiff in these tenancies was 
recorded. In the years 1914 and 1915 there weré Diara settle, 
ment proceedings in Rajshahi and the plaintif’s occupancy right 
in these holdings were again recorded. After this there was a 
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Survey Settlement under Chapter X of the Bengal Tenancy Act 
and the-records of this settlement were finally published on the 
` grst May, 1929. In these records the occupancy right of the 
plaintiff Company in ths holdings in suit were ignored and the 
lands were recorded as bring in possession of certain other persons 
as tenants under the Government Khas Mehal, The plaintiff 
Company during the Settlement proceedings made various repre- 
sentations to the Settlement authorities asserting its occupancy 
right in these holdings but its claims were negatived and the 
records were finally published as stated above. On these allega- 
tions tbe plaintiff instituted this suit praying for a declaration that 
it had acquired occupancy tight in the properties of Schedule ¥ 
by purchase before the year 1907 and fora declaration that the 
. record-o-rights is i ncorrect, There was also a prayer fora declara- 
‚ tion that the plaintif Company had the "right of possession” 
in these lan іа, 

The defendant, the Secretary of State for India in Council, 
filed а written statement which is remarkable for its reticence dnd 
lack of information about the facts on which the defence relies, 
It is asserted that the suit is barred Ly reason of the provisions 
of section ro4 Н of the Bengal Tenancy Act and the general dnd 
the speci! law of limitation. Next thé defendant states that the 
claim is barred by waiver, estoppel and acquiescence. The plain- 
. tiff Company's purchase of the holdings in suit and its possession 
, thereof is not admitted and the plaintiff is put to proof th:reof. 
The defendant denies that the plaintiff was ever recorded or recog- 
nised as occupancy rayat of the lands in suit. 

Next the. defendant pointed out that the plaintif had scent 
the ‘ejar’ settlemeat from Government after its claim to occupancy 
right ia tha land of the ‘ejara’ bad been rejected by the Govern- 
ment.and contended that the plaintiff could not in these circum- 
stances claim occupancy right in any land comprised in the setile- 
ment, Lastly the defendant took the point that the plaintiff being 
in possession of the lands of the Toizias jjaradar since 1869 it 
could not under the law acquire occupancy right in any paut of the 
lands of the «jara settlement during the subsistence of the dara 
settlement, - 

The plaintiffs suit bas teen cismitsed by the learned Subordi- 
nate Judge on findings which may be summarised as follows The 
learned Subordinate Judge holds that the suit was not barred either 
‚ by the provisions of sectlon 104 Н of the Bengal Tenancy Act or 
by the law of limitation, general or special Не finds in favour 
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of. the plaintiff regardirg tke fact of acquisition of the land in suit. 
He decides that the predecessor-in-interest of the plaintiff acquired 
1$39'84 астей of. land specified in schedule ¥ :of the plaint by pur 
chase at sales in execution of rent decrees. , He is of opinion how- 
ever, that by .these purchases the predecessors in interest of the 
plaintiff could not acquire cccupancy.right in the holdings for rea- 
sons which will bave to be dealt with in Cetail later as they comti- 
tute the main points of controversy in this appeal.. In considering 
-tbe question whether the suit is maintainable the learned Subordi- 
nate Judge has come to n two-fold conclusion, First, he- says 
that’ there is rothiog to show that the. claim fora declaration of 
the plaintifs oocupancy right is, not maintainable, then he goes on 
to observe that in the absence of the persons who have been recor- 
-ded in the finally published record-of-rights as occupancy rayats, 
settled rayats and under-rayats tbe plaintiff cannot be heard to 
claim that the record of rights should be corrected by having itself 
recorded as occupancy rayatin their places, On these- findings he 
bas dismisted the plaintifi’s suit with сома. The plaintiff Company 
has now appealed to this Court. 

- I think that it will be better for me to state frat the admitted 
facts and my findings on the disputed facta and then to consider 
the legal consequences which will follow from these facts.. That 
Robert Watson and Co. Ltd. took a settlement from Government: _ 
for a term of зо years from the year 1887 with respect to Mahal 
Char Marichardiar now bearing Tovzi No.. 3520 of. the Nadix 
Collectorate is admitted. That the settlement was in terms,of thë 
Kabulyat (Ex. 17 (d) is also aimitted. That the land, described in 
schedule ¥. to. the plaint forms part of this Mahal is rot in contro- 
versy. There is no dispute. regarding the facts that. Robert Watson 
and Co, Ltd. sold all its interests in the Mahal together with other 
parties to С. B. Gregton and that С, B, Gregson sold all hir. im. 
terests therein to the plaintiff Company. 

The parties are at variance on the question whether the. plaintiff 
Company or its predecessors-in-interest had purchased all tbe pro-. 
perties mentioned in schedule * of the, plaint, whather, . if they 
were 80 purchased, the purchases were made in execution of rent. 
decrees and whether all these purchases were made prior (о. 1997... 

. The learned Subordinate Judge expresses hit finding on this 
point thus —"I hold therefore that the plaintiff auction purchased- 
the suit lands. in execution of rent decrees against. tenant" On- 
behalf-of the respondent it is argued that this finding із erroneous 
end that it does pot dispose of the question whether the purchases: 


E 
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‘were made before 1907. The importance of the queslion whether 
these purchases were made before 1997 arises in this way. Section ‘aa 
of the Bengal Tenancy Act which imposes certain limitations upon 


the acquisition of occupancy right by an ;Jardar or farmer of rents. 


in any of the lands comprised in bis iara or farm was amended 
in 1907. The contention of the respondent is that the - plaintifi’s 
competency t; acquire cecupancy right in the land in suit will bé 
governed and restricted by section 22 of the Bengal Tenancy Act. 
The appellants urge that this section has no effect at all so far as 
the appellarit’s rights in this connection are concerned and that even 
if it be held that t he sppellant’s rights will be governed by this sec- 
tion, section 22 as it stood before the amendment of тоо] would 
apply. This question will be considered in detail later on, I men- 
tion these matters at this stage merely to-indicate the significance 
of the plaintiff's claim that the lands have all been acquired before 
1907. 
` In my opinion the appellant bas succeeded in establishing not 
only that all the lands in suit were purcbased at sales in exécution of 
rent decrees against occupancy rayats but also tbat they were pur- 
chased before 1907. In this ا ا‎ the pleadings of the parties 
should be looke d into, 
The plaintiff in paragraph 2 of bis plaint stated that the prede- 
,cessore in interest of the plaintiff Company during thé period 1887 
to 1956 purchased the lands in suit in execution of decrees for rent 
and it is stated that by virtue of such purchase the plaintiff acquired 
occupany right in the lands. Paragrapbs7 and 8 of the written 
statement deals with the part of the plaintiff's case, The defendant 
in these two paragraphs put the plaintiff to proof of two facts only 
vir:-—(a) that the plaintiff bad purchased the lands in suit and 
(b) that it had been in possession of the landé since their alleged 
purchase. There is no denial of the assertion that the purchases 
were made between i887 and 1907, nor is there any denial of "the 
assertion that the purchases were made at siles in execution of rent 
. decree. The only issaes on the points were framed as follows :— 
“In the story of the plaintif?s purchase of tenants’ jofes in execution 
of rent true? Наз. ће plaintiff. purchased the land in suit?" “Is 
the story of the plaintiffs: possession of tbe suit lands in their jie 
rights since ‘their purchase of thosé joes true ?" .In dealing with 
these issues the learned’ Subordinate Judge sayr:—" These issus 
relate fo- the identity of the plaint lands and to the plaintiffs 
posseasioh of those lands. It has been urged on behalf of the 
defendant Government that as the plaintiffs have not given the last 
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Settlement Khatian numbers іп the plaint, and as it has not been 
shown that the lands sold Ly the sale certificates produced by the 
plaintiff (Ex. 7 series) are identical with the plaint lands and as the 
sale certificates show an area of асці доо acres only, the plaintiff 
cannot get a decree in respect of 133984 acres.” From the 
pleadings, the issues -and the arguments before tbe: Court below 
it is quite clear that the defendant was merely putting the plaintiff 
to proof of the fact of acquisition of the lands ia suit. The 
defendant did not really challenge the assertion that the acquisition 
was made between 1887 and 1907 or the assertion that the acqui- 
sition was inade by purchase at sales in execution of rent decrees, 
All that the defendant wanted the plaintiff to prove was that the 
plots mentioned in Schedule ¥ to the plaint were the plots which it 
had acquired by purchase. I am confirmed in my view that this was 
so by another passage in the judgment of the learned Subordinate 
Judge which is at page rar of Part т of the paper bcok. Тһе 
passage runs thus:—" Admittedly the plaintiff auction purchased 
tbe occupancy holdings covering 133984 acres of lands during 
1888 to 1505. during the continuance of the said lease, " In these 
circumstances the complaint, that the learned Subordinate Judge 
did not deal with the question whether or not the lands in suit were 
purchased before 1g07 appears to me to be without any foundation, 
The evidence shows that when the settlement operations of Mari- 
chardiar commenced in 1906 the plaintiff Company: asserted that it 
had acquired occupancy right in 1339-84 acres of lands by purchase- 
at rent sales, At first the Settlement Officer refused to record this 
right on the ground that section 22(3) of the Bengal Tenancy Act 
prevented the acquisi'ion of such right by an ifaradar by purchase 
or otherwise. The Company contested the correctness of this inter- 
pretation of tbe law and the then Collector Mr. Ezechiel after con- 
sulting the Government pleader held that section 22(3) of the 
Bengal Tenancy Act as it stood before the amendment of 1907 did 
not prevent an /faradas.Írom acquiring by purchase occupancy right 
in the land comprised in the żjara, and directed that the Company 
be recorded as occupancy rayat with respect to these 1339°84 acres 
of land on tbe footing that the Company bad acquired these lands by 
purchase in execution of rent decrees. This will appear from Order 
No. я dated 17th September, 1907 passed by the Assistant Settle- 
ment Officer S. A. Mahsud in bis Order sheet, Ex, E, printed at 
pages 125 to 135 of Part II Vol. 1 of the paper book and from the 
report of the said officer which is Exhibit 12(d) [vide page 144 of 


Vér. LXİX.İ в aion cbunt. 


“paper book Part II, Volume I] These two docüments clearly show 
that a claim was made by the Company that it had acquired occu- 
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made with it and that this right was acquired by purchase at rent 
sales prior to 1907. The Government did not contest the fact of the 
acquisition or its method but it declared at first that this acquisition 
did not confer a right of occupancy on the purchaser by reason of 
the prohibition contained in section 22(3) of the Bengal Tenancy 
Act. There was a change of view and the Collector Mr. Ezechiel 
directed that the occupancy right of the plaintiff Company in this 
area should be recorded and this was done, The matter then went 
up before the Commissioner in тото ; in the meantime Mr, Mc, 
Alpin succeeded Mr. Ezecbiel as Collector, Mr. Mc, Alpin's view 
was that section 22(3) of the Bengal Tenancy Act prohibited the 
acquisition by purchase or otherwise of cccupancy rights by an 
' ffardar in lands comprised within the ¿fara and he passed an order 
that the Company should be recorced as а nomoccupancy rayat with 
tespect to this land. The order is Ex B. (page 154, Part II, 
Volume 1 of the paper book), There also the position was accepted 
that these lands were purchased before the Amendment of 
the Bengal Tenaney -Act in 1907 for arrears of rent in execu.’ 
tion of rent decree against cccupancy reyalme This order 
was upheld by an order of the Commissioner passed on 26th 
January, тота, which is exhibit C (page 156 ibid) This order 
makes it clear that the Company made the very claim it is 
now making with respect to the purchase of 1339'€4 acres of land 
at rent sales in executlon of 1ent decree prior to ‘1907. It also 
makes it clear that the Government did not challenge these facts 
but that it disallowed the plaintiff's claim on the ground that sec- 
tion 22 (3) prevented the plaintif fiom acquiring occupancy right 
in the land it had purchased. Together with these. facts must be 
considered the evidence of plaintiff's witness No. 10 Jogendra 
Nath Biswas who identifies the land in suit as being the 133984 
acres purchased pricr to 1907. Against this there is virtually no 
rebutting evidence. All that the respondent points out is that 
the sale certificates produced do not cover the entire ara. Jogen- 
dra Nath Biswas has explained 11а! some of the sale certificates 
are lost. In these circumstances I have no hesitation in concurring 
with the learned Subordinate Judge's finding that the plaintiff 
company purchased the lands in sult at rent sales in execution of 
rent decrees against occupancy rayats and in holding that these 
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purchases were made before 1907 and during the’ continuance of 
the "farming settlement” i, e, during the years 1887 to 1906, 

- The next and indeed the most important question for deter- 
mination is whether the predecessors in interest of the plaintiff — 
Company acquired occupancy right in the lands so purchased by ` 
them during the abovementioned period. The plaintiff Compeny's 
contention is that the Kabulyat Ex. 17 (d* of 1887 is not a lease 
creating the relationship of landlord, and tenant, that isa farming 
settlement of revenue and not of rent and that therefore the Bengal 


‘Tenancy Act would not govern the relationship created by this 


arrangement between the Government and the predecessors in 
interest of ‘the plaintiff. On these grounds it was argued that 
section 23 (3) of the Bengal Tenancy Act which restricted the 
acquisition of the right of oécupancy by an ífaradar inthe land 
of his jara would not apply, The next branch of the argument is 
that even if this section applied it would not have the effect of 
restricting the power of the ífaradars or farmers of acquiring 
occupancy right by purchase at rent sales, as the word "acquire" 
іо Section a2 (3) of the Bengal Tenancy Act as it stood before 
the amendment of 1907 had a narrow and technical meaning 
which did not include acquisition by purchase, The contention 
of the defendant is that the farming settlement was nothing more 
or less than a farming of rent and that thereby the grantee became 
anijardar or farmer of rent within the meaning of section #2 (3) 
of the Bengal Tenancy Act; that this sub-section has. imposed & 
disability ороп а person holding this position from acquiring. dy 
any méans whatsoever a right of occupancy in the land of the 
ijara and that therefore the plaintiff Company's claim in this 
respect must fail, It is clear therefore that in order to dispose 
of the question whether the plaintiff bas acquired occupancy right 
in the land in suit, the true import or effect of the Kabulyat Ex, 
17(d) has to be determined first. 

Г have по hesitation in coming to the conclusion that this 
Kabulyat is а lease whereby the plaintiff's predecessors were cons- 
tituted farmers of rent or nom-permanent tenure-holders and that 
the relationship between Government and them was that of land- 
lord and tenant, a relationship governed by the provisions . of. the 
Bengal Tenancy Act. A pertinent question which naturally forces 
I'selfupon one’s attention in this connection is this: What was 
the porition of Government with respect to Char Marichadiar 
which was being farmed out by this Kabulyat Ex. 17 (d)? The 
answer isto be found inthe pleadings of the plaintiff Company 


e * 


Vor. LXIX] HIGH COURT, 


and in the documents which the plaintif Company bas put in 
evidence, In paragraph т of tbe plaint the plaintiff says that 
Mahal Char Marichardiar of Топ 3520 of the Collectorate of 
Nadia is a Government Khas Mahal That the plaintiff recognised 
- thatthe Government is the proprietor of this Mahal appears not 
only from the plaint but. also from Ex. 23 (с) a letter dated 26th 
December, 1885, from A, P. Mac Donnel, Esqr., Secretary to the 
Government of Bengal to the Secretary to the Board of Revenue 
(Vide page IIE of Part 11, Volume т of the paper book). There 
the Secretary states that Messrs, Watson and Со, Ltd, agreed to 
acknowledge the proprietory right of Government in this Mahal 
and that on this footing a farming lease for ao years was recommen- 
ded to bé granted to them of Char Marichardiar. I would also refer 
to Ex. 28 (page 166, part II, volume í ofthe paper book) which 
is à memorandum of appeal filed by the plaintiff Company in 1928. 
in ` paragraph з of ‘this petition isan admission that the Govern- 
ment were recognised as proprietors of this Char by Mesers, Robert 
Watson and Company Limited, It is unnecessary to multiply the 
evidence, It is well established that the property let out in farm to 
the plaintiff Company isa Khas Mahal and that the Government's 
proprietory right in the property was recognised by the plaintiff 
Company. A Khas Mahal is an estate held by Government stand- 
ing in the place of the proprietor [vide Fieló's " Regulation of the 
Bengal Code (1875) page 141]. Khas Mahals are estates under the 
Bengal Tenancy Act of 1885 and the Government is the proprietor 
owning such estates, The Government is also a landlord like otber 
land-holders, [Vide section 3, sub-sections (1), (з) and (4) of the 
Bengal Tenancy Act, 1885 and Mitra’s Land Laws of Bengal, and 
Edition, page 32]. The Government being a proprietor ог land- 
holder with.respect to Char Marichardiar, the setilement of the 
-ostato with Robert W-atson and Company Limited in 1887 in terms 
-of the Kabulyat Ex. 17(d) could amount to nothing but a farming 
‘lease of rent in which the Government was the landlord and Robert 
Watson and Company Limited the tenant, The plaintiff relies upon 
.the fact that the word revenue and not rent is used to indicate the 
-payment to be made by Robert Watson and Company Limited-to 
Government under the terms of the settlement and upon the stipu- 
lation that the-dues would be realised in case of default according 
to tbe. provisions of Act VIF (B. C.) of 1880 which normally pro- 
vides the machinery for the collection of revenue, In my opinion 
.the.use of the word ‘revenue’: does not necessarily signify that the 
relationship of landlord and tenant ле: по being established by the 
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Стих, settlement. In thla connection 1 сап do по better than quote а 
1938. passage at page 52 of the 2nd Edition of Mitra's Land Law of 
— 


Midaapore Zemin- Bengal, Behar an 1.Orissa wh'ch runs аз follows :—" The settlement 
dary Со. Ltd. of lind revente in temporarily settled estates and Khas Mahals 
The беш of takes place periodically, The Government is а landlord within the 
State for India. meaning of the word as used in the Bengal Tenancy Act, and 

Se», $. though the amount payable directly to G:vernment in the Khas 
— Mahals is rent, the paramount title of the state carrying with it the 
right to receive revenue and the proprietory right to receive rent 
unitipg in the Government tbe proprietory interest merges in the 
paramount title, and rent in such casesis called revenue". The 
word revenue has been used loosely in this Kabulyat as being syno- 
nymous with the word rent. The provision regarding the use of the 
machinery of the Public Demands Recovery Act (Act VII of 1880) 
for realising arrears from the grantee of the settlement does not in 
my opinion indicate that a settlement of revenue was being made. 
If this was a settlement of revenue the Public Demands Recovery 
Act would come into operation automatically and there would be no 
need to stipulate in the deed that its provisions would be applied. 
The introduction of this clause may be taken to indicate that the 
settlement constituted a farming of rent and not of revenue, I hold 
that the arrangement of 1837, the terms of which are embodied in 
the Kabulyat Ex-17(d), constitute a farming lease whereby Messrs, 
Robert Watson and Company Limited became i/asadars or farmers 
of rent, in other words they Lecame non-permanent tenure-holders, 
In this connection I would mention that the standpoint viz that 
section 22(3) of the Bengal Tenancy Act would not apply because 
the settlement of 1887 was a farming of revenue and not of rent was 
not taken till a very late stage. It seems to have been first thought 
of at the time of argument in the Court below. In the plaint stress 
was laid on the fact that the occupancy holdings were purchased 
before the amen iment of the Bengal Tenancy Actin 1907. It was 
assumed that the Act asit stood before то] would govern the 
relationsbip between the parties created by the settlement of 1887 
and it was contended that the Act as it stood before 1607 did not 
debar the plaintiffs from acquiring the status of occupancy rayats 
in the land of the settlement, It was nowhere suggested that there 
was no relationship of landlord and tenant between the plaintiff and 
the Government or that the Bengal Tenancy Act did not govern the 
relationship between these two parties, nor was it suggested that the 
settlement constituted a farming of revenue and not of rent (vide 
S paragraph 3 of the plaint), I would refer also to the petition of the 
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plaintiff Company dated 6th July, 1928 to the Sub-Deputy Collec- 
tor of the Settlement of Khas Mahal Marichardiar, In that petition 
the position was made quite clear. The plaintiff made a distinction 
between the “Jotes” acquire i befora 1907 апі thasa acqiirad there- 
after and claimed to be recorded as occupancy rayats, with respect 
to the “Jotes” purchased Lefore 1907 and as intermediate tenure- 
holders with respect tothe “Jotes” purchased after 1907. (Vide 
Ex. 14 printed at page 162, Part 11, Volume I cf the Paper book) 
In its memorandum of appealto the Director of Land Records in 
1918 the Midnapore Zemindary Company Limited applied to set 
‘aside the order of the Assistant Settlement Officer whereby their 
prayer to bs recorded as occupancy rayats with respect to the pro~ 
perty.in suit bad been refused. In this memorandum the plaintiff 
Company said that it was an ijsrazar and it claimed to be recorded 

„аа occupancy rayat ір the land purchased before 1907 оп the sole 
ground. that the Bengal Tenancy Act as it stood before 1907 did not 
debar it from acquiring such right The present attitude was not 
taken up then. [Vide Ex. 28 printed at page 66 of Part IL Volume I 
of the Paper book). I do not suggest that the plaintiff has debarred 
itself by, its previous conduct from taking up the position now 
adopted but I refer to these circumstances merely to show how the 
parties themselves interpreted the document Ex. 17(1), 

Having decided that the plaintiff is an ifaradar or farmer of 
rents within the meaning of section 22 (3) of the Bengal Tenancy 
Act I shall now deal with the question whether by virtue of the 
provisions of this section the pliintiff and its predecessors were 
' debarred from acquiring occupancy right in the land of the eer. 
The section before the amendment of 1907 stood ihus:—"A 
person holding land as an ijaradar or farmer of rents sball not, 

. while s9 holding, acquire aright of occupancy in any land cor- 
prised in his ijıra or farm", The word "acquire" haa to be inter- 
preted. Learned Counsel for the appellant would attach a narrow 

and technical meaning to this word. He says that the phrase 
“acquire a right of occupancy” means acquire a right of occu- 
pancy-by operation of law asa result of 12 years occupation asa 
rayat and that acquisition by purchase is not contemplated in this 
sub-section, The judicial decisions on this point are conflicting. 
In my opinion whenever possible words should be given their 
ordinary dictionary meaning unless it is shown that they have 
acquired a special technical meaning, The word ‘acquire’ has not 
anywhere in the Bengal Tenancy Act been girena special or 
technical meaning. In the plain sense the word “acquire” means 


79 


HE 


Midnapore Zemin- 
dary Со, Ltd. 


Y. 
The Secretary of 
State for Indis, 


Sen. F. 


Cmr. 
1938. 
Midnapore. Zemin- 
dary | Со, . Ltd. 


The Sece o 
State Pise 
Sen, Y. 


U п) (1905) 4C.L. J. a: Й (2) (1911) 13 C. L. J. $9. 


_ THE CALCUTTA LAW JOURMAL, {Vou LXIX, 


to gain by onerelf dnd for oneself or to come into possession of ; 
and I propose to attach this meaning to the word when construing 
section 32 (3) of the Bengal Tenancy Act as it stood before тоо]; 
In the case of атур v. H. Mawmes and ors (т) the word 
‘acquire’ in section 22 (3) of tle Bengal Tenancy Act was’ given 
the narrow technical meaning wbich learned Counsel for the 
appellant would attach to it. А cónirary view was taken in two 
subsequert cases also of this Court where it was held’ that the 
word ‘acquire’ means acquire by purchase or otherwise. I refer 
to the cases of Raghwbir Mahto v. H, Manners (1). nnd’ Shes- 
nandan Singh v. Ramhit Singh (3). The amendment of section 
°з (3) in 1907 bas adopted the interpretation given to the Word - 
in the last two decisions, instead of using the word 'acquire Моњ - 
in the section the words "acquire by purcbase or otherwise" have 
been used, This amendment in my opinion was not miade tó 


‘introduce -any change in the law but to clarify the meaning of 


tbe word ‘acquire’ which had become somewhat clouded by thd 
interpretation put upon the word ‘by judicial decision. As stated 
above I propose to construe tbe word ‘acquire’ to mean “acquire 
by any means whatsoever’. I hold that the plaintiff Company's 
predecessors and thé plaintiff Company are debarred Бу: reason 
of tbe provisions of section ad (3) of the Bengal Tenancy Act 
from acquiring occupancy right in the lands in suit, -This does 
nct mean, Lowever, that the plaintiff Company's predecessors got 
nothing by their purchase of 1339'84 acres in execution of rent 
decrees, Section 22 (3) of the Bengal Tenancy Act ав it stood 
before 1907 debarred an ijiradar from acquiring occupancy right 
by purchase or otherwise in the land of bis fjara, it did not debar 
him from acquiring а nonoccupancy rayatl interest, The result 
is that if an «аға ағ purchase an occupancy ‘holding he acquires 
it as а non-occupancy holding. This was the view taken by 
Mookerjee J. in the case of Sheonandan v. Кат? (3) The 
learned Subordingte Judge seems to bave overlooked this aspect 
of the case. Не seems to have thought that the plaintiff claimed 
occupancy right and nothing else in the land in duit. The plaint 


‘however indicates ‘in prayer ‘Xa’ that there was ‘an alternative 


declaration claimed viz.'a declaration to а ‘right of possession", 
Even if there was по auch prayer the plaintiff would be entitled to 
get this relief under the prayer ‘Gn’ fór -further and other reliefs, 
I hold thereforé that the predecessors in interett of the plains 
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Company by their purchases before 1907 acquired a nón-occu- 
рапсу rayati intereat in the 1339°84 acres of land which forms the 
subject matter of this suit. Inthe Court below it sesms to have 
been argued and argued successfully that the plaintiff Company 
bad abandoned its claim to occupancy right in şgrı. The learned 
Subordinate Judge at p. тоб of Part I of the paper book. says 
categorically that the plaintiff bad given up its claim to occu- 
рапсу right. At page тоу (Ibid) he says again that the plaintiff 
Company “argued not to claim the occupancy rights by filing 
the petition Ex. F. before Mr. Mc. Alpin". The learned Judge 
has fallen into serious error in this matter, The plaintiff Company 
never at any stage gave up this claim, Ex. Е is printed at page 
tsr of Part П, Vol. I of the Paper book, therein the plaintiff 
Company states explicitly that it accepts the lease from Govern 
"ment subject to its objection that they should be recorded as 
occupancy rayat in respect of lands in which occupancy rights 
were acquired before 1:907 and with the “reservation of their right 
to move the bigher anthorities for the above purpose" The 
learned Subordinate Judge obviously. forgot the import of Ex. Е 
when he made the observatiors mentioned above. I will also 
deal now with the. contention of the appellant that the Goverm 
ment recognised its occupancy right in the Petty Settlement of 
тото and also in the Diara Settlement of Rajshahi Їп 19r4.— 
I915.. There is no force in this contention. In rgro the Settle 
ment Officer Mr, Mahsud at first refused to record the Company 
as occupancy rayats The then Collector Mr, Ezekiel, however 
directed that the Company. should be so recorded. This- order 
was set aside by the Commissioner who held the view that the 
Company were debarred from acquiring such right (Vide Ех; Е 
Order sheet of the Court of tbe Settlement Officer, Nadia re: 
Survey and Settlement of ‘Marichardiar, Pages 123, Part II, 
Vol. I of the paper book and Ex. С the order of the Commissioner 
at page 155 Ibid). Thus there was no recognition by the Govern- 
ment of the plaintiffs occupancy rights in тото. As regards the 
statement that in 1914—1915 the plaintiff Company were recorded 
as occupancy rayats cf the lands in suit in Settlement Record 
of Rajebabi it is equally inaccurate. Except in two instances there 
was no such entry made and learned Counsel for the appellant 
Company very propetly’.abandons this point. There was thus no 
abandonment by the plaintiff Company of its claim to occupancy 
tight. nor was there any recognition of such TBN, in the. plaintifi 
Company by the башкан, 
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On behalf of the respondent it was pressed that this suit is 
barred by limitation and thatthe decision to the contrary of the 
learned Subordinate Judge is erroneous. The learned Advocate 
puts his case regarding limitation in two ways. First, he points 
out that on 26-r-1912 the Commissioner of the Presidency Divi- 
sion rejected an appeal by the plaintiff Company against an order 
of the Collector refusing to record the Company as occupancy 
rayat in the land in suit and directing them to be recorded as 
nom-occupancy rayat. In rejecting the appeal the Commissioner 
held that the plaintiff Company “had not acquired occupancy 
right in the land in suit (Vide Ex. C, certified copy of the decision 
in appeal of the Commissioner of the Presidency Division regard- 
ding the settlement of Marichardiar, p. 156, Part II, Vol. r of the 
paper book) The defendant argues that the plaintiff should 
have brought this suit within 6 years of this decision as Article 
130 of the Limitation Act governs the present suit, Secondly, 
the defendant relies on Article 14 of the Limitation Act which 
prescribes one year as the pcriod’ of limitation fora suit to set 
aside an act or order of an officer of Government in his official 
capacity, It ia contended that the present suit is one for setting 
aside the order.of the Commissioner and that therefore it go 
have been brought within т year of тоз. 

I aball deal first with the argument regarding the applicability 
of Article 14 of the Limitation Act. The short answer to this 
contention is that the suit is for a declaration of the plaintifi’s 
title and that it is not a suit for setting aside the order of the 
Commissioner, The plaintiff Company would be perfectly satis 
fied if it can get the declaration prayed for without in any way 
disturbing any order passed by the Commissioner. To succeed 
in this suit itis not necessary for the plaintiff to get the Commie 
sioner's order set aside. In my opinion this suit is not one which 
is affected by Article r4 of the Limitation Act. 

As regards the first btinch of the argument on the question 
of limitation Ido not think that there can be any doubt that 
Article r20 of the Limitation Act spplles to tbis suit but I am 
not inclined to accept any other portion of the argument of the 
learned Advocate for the respondent on this point. Article rao 
says that the suit must be brought within 6 years from the date 
‘when the right to sue accrues’, These last seven words arê 
important, It is not said that limitation should run ftom the date 
when the right to bring sucha suit Жуз? accrues, The plaintiff 
Company is in possession of the property, The order of the 
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Commissioner has not disposreesed the plaintiff Company nor bas 
it extinguished any right of the plaintiff io the property. Inspite 
of the order of the Commissioner all the rights which the plaintiff 
bad in the- property before the passing of the order still exist. 
The order of the Commissioner casta cloul on the plaintifi’s 
title but the plaintiff was not bound to instituta a suit to dispel 
the cloud. The plaintiff may bave thought that the cloud was 
not worth troubling about or that the cloud would disappear of 
itself,” I realise that after the lapse of 6 years the plaintiff would 
not be able to sue for the removal of.the cloud created by tbis 
particular order of the Commissioner but if thereafter a fresh 
cloud was thrown upon the plaintiff's title it seems to me that 
a fresh cause of action would arise and the plaintiff would be 
entitled to sue upon this fresh cause of action if the suit be brought 
within 6 years of the accrual thereof. To hold otherwise would 
lead to iniquitous results. Suppose A were to do some act in 
1900 challenging B's title to certain land and then remain 
‘quiescent for то years ; B who did not take a serious view of this 
challenge does nothing during these ro years. Thereafter A 
again does some act whereby B's title to the land is seriously put 
in question, It would be ridiculous to say that B could get no 
relief against this fresh invasion of histitle because he bad not 
taken steps against A within 6 yeara of 1900. In my opinion 
when there have been successive invasions of a person' right 
each invasion gives rise toa fresh cause of ection and furnishes 
a fresh starting point for computation of the period of limitation, 
This principle would apply to all types of suits, declaratory or 
otherwise, I would refer in this conrection to the case of 
Joynarain Sen URI т. Suchitra Debya (1). Applying this princi 
7 ple to the facts of thi» cate I find that the suit is nct barred by 
limitation. The -plaintiff Company bases its cause of action on 
the final publication of the Record of Rights which was made on 
gist May, 1929. In this record the plaintiff Company's interest 
‘in tbe land in tuit was rot recorded. This constituted ‘a denial 
"of the plaintiffs title and furnished the plaintif Company with 
the cause of action of the present suit, As this suit has been 
‘brought within 6 years of 1929 I hold that it is not barred by 
imitation. : | К 
. Опе other point urged on behalf of the respondent needs соп. 
sideration, It is pointed .out that the persons who have been 
recorded as holding the lands in euit directly under Government 
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have not been made parties to ihe suit and’ it is urged that’ in 
their absence this Court should not giva the plaintif the declara 
tion prayed for. It ia said that the grantivg ‘of a “declaratory 
decree is discretionary and that ‘this discretion should not "Be 
exercised in favour of the plaintiff when persons who "would be 
affected by tbe decree are not before the Court. There is no point 
in this contention, These persons have not in any way challenged 
the plaintifi’s title and they. are neither DEM nor proper pertes 
to the suit, 

In the circumstances mentioned above the decree of the Court 
below must be modified and tbis appeal must be ‘allowed ” in 
part. The plaintiff Company's title as non-occupancy rayat in 
the land in suit is declared. 1 agree with what my learned brother 
has said regarding the paper books and for the reasons mentioned 
by bim in bis judgment I concur in the order that he has paien 
in this appel. 
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онаа Fasoleency да (V of 1920), section 6 PE did section 0. 
clause (¢)}—Petitloning orrditor— Limitation Commission -ef ihe act of 
insolvency within three months, а condition precedent. 


Section 6 clause (g). of the Provinclal. Insolvency Act days down that the | 
"Mere service of note 7 
by the Insolvency Court informing the creditor of the date оп which ‘the Insol- 
vency petition Is to be heard cannot amount to giving notice by the debtor to his 
creditora that he = suspended payment within the meaning ‘of жашо 
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clauge (g) of the Provincial Insolvency Act, to enable him to file a petition as a 
“petitioning creditor within the purview of section 0 clause (c) of the Act. 


"There ш no perlod of limitation prescribed in the Provincial Iasolrency Act 

within which a petitioning creditor is to present his application t 
` Kaku Chenckuramana Reddi v. Palapu Arunachalam (1) relied са. 4 
A petition by a petitioning creditor isnot maintainable when the act of 


‘insolvency complained of ls committed beyond three months of the date of pre- 
sentation of the petition, 


Per А. N. Sen, ¥. Tha provisions of tha Provincial lasolvency Act must be 
'construed strictly. 


` The ordinary construction of clause (c) of séction 9 ЕЕЕ (D of “tha 
` Provincial Insolvency Act would be that a person is not entitled to Institute a 
petiticn for adjudicating a debtor insolvent unless bà establishes inter alia’ that 
_ the act of insolvency took place within three months before the predentatloz of 
. the petition for adjudication 1. : ei Fh 
Kaku Ckenchuramana Reddi v. Palapu Arunachalam (1) Teferred fo. co 
An act‘of Insolvency by Itself does not entitle a creditor to ‘apply for the 
-adjudication of his debtor. There must be certain other conditions ptesdat and 
tbose conditions are laid down in section 9 of the Provincial кн “Actus? 
Appeal by the Debtor. . : RC E 
The material facts will appear from the judgment. ` ы . х 
ғ. Narendra Nath Choudhury for the Appellant., NAT 
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The Judgment of the Court was ns follows : 


- Nasim All, J.:—This is an ‘appeal against the order of the 
District Judge of 24 Parganas dated August 25, 1936 adjudicating 
“the appellant an insolvent under the provisions of the Provincial 
“Insolvency Act on the petition of the Sécrétury of State for India 
-in Council, the respondent in the present appeal. The acts of 
insolvency alleged to have ° been committed by the ‘appellant 
во far as they aré material for the purposés of the present appeal, 
are (т) that the appellant himself applied to be adjudged ап ihsol. 
! vent in the 4th Court of the Subordinate Judge at Alipore on May 
' 89, 1934, and (2) that ‘notice of this’ petition fot p was 
1 served on the respondent on July 23, 1934. AM 


: The application by the respondent for adjudicating iB Lae DE 


lant an insolvent was filed on October 6, 1534. It is, therefore, 
-clear that the first act of insolvency was committed by the appel 
-lant beyond three months fom the date of the Presentation of the 
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petition by the respondent, The learned District Judge did not 
discuss this question as he was of opioion that this Court decided 
this matter in favour of the respondent, when the case саше up 
on appeal to this Court at a previous stage. We have gone through 
the judgment of this Court in that appeal. It is clear from that 
judgment that this Court did not cone t» any decision on this 
matter. This Court simply allowed the respondent to amend his 
application for adjudicating the appellant an insolvent, - 

The learned Senior Government Pleader contended that under 
the provisions of section 78 of the Provincial Insolvency Act the 
respondent is entitled to an extension of time for presenting his 
petition in view of the provision of section 9, sub-section. (1) (c) 
of the Рготіпсі:1 Insolvency Act read with the provisions of 
tection 5 of the Indian Limitation Act. Section 9, sub-section 
(1) provides :— 

"A creditor shall rot be entitled to present his — 
petition against a debtor unless (a) the debt owing by the debtor 
to the creditor, or, if two or more creditors join in the petition, 
the aggregate amount of debts owing to such creditors, amount 
to five bundre j rupees, 

(b) the debt i» a liquidated sum payable either immodiately 
or at some certain futurs time, and 

(c) the act of insolvency on which the petition is grounded 
bas occurred within three months before the presentatioa of the 
petition." 3 

The contention of the Senior Govertment Pleader is that the 
period uf three months from the date when the act of insolvency 
is committed is the period within which the petitioning creditor 
is entitled to present his application and as section 5 of the Limi- 
tation Act applies to such a petition by virtue of section 78 of 
the Provincial Insolvency Act, the respondent is within time, 
аз he had no notice of the application for аел before 
July 23, 1934. 

The point for dete: mination, therefore, is а this period 
of three months is a period of limitation to which the provisions 
of the Limitation Act are attracted or it is a period within which 
the particular act of insoly.ncy, on which the petitioning creditor 


“wants to found his petition, must be committed in order that it 


may be availed of as a ground for making an, application for 
adjudication, In other words, the, question is whether, after 
three months have expired from the date when an act of insol- 
yency is committed, that act still continues to be an att of irsol- 


Vor, ХІХ.) HIGH COURT. 

vency in order to enabls the petitioning creditor to take advan- 
tage of it. Clauses (а) and (b)-of section 9, subsection (т) evidently 
lay down the conditions precsdent to the filing of am application 
by the petitioning creditor.: Clause (c) therefore must be‘ also 
taken as layirg down the third condition which must be fulfilled 
before the petitioning creditor can present an application. The 
marginal note to’ section g states ; “Conditions on which creditor 
may petition.” = j > 


‚ “The ‘side-note although it forms no part of the section 
i uo some assistance, inasmuch as it shows the drift’ of the 
"ection;? Bushell v. Hammond (1) per Collins, Master of 
Rolls,  ( am clearly of. opinion that clauses (2), (b) and (c) 
‘of section g lay down “the three conditions on which a 
petitioning creditor is ‘entitled fo found his petition, The 
“period of three months, mentioned in clause (с), does not refer 
to the presentation ' of the petitior, but it refers to the act of isol- 
“vency | on which the _ petition is to be grounded, Section 6 of the 
“Act layê down what “are the acts of irsolvency within the meaning 
‘of the acf, That section, however, mast be réad subject: to clause 
(с). of tection 9. ” "In ‘other words the acts of insolvency must 
occur within ` three months before thé presentation of the petition. 
Section у of the Act gives right to the petitioning creditor to file 


an application ` for insolvency, but that right is subject to the 


conditions specified i in this Act and these conditions bave been 
laid down in ‘section о. “If the ol ject of the legislature was to 
‘provide any period of limitation within which the application is 
to be presented, they would have said so in’ section 7. In my 
- opinion there is no period of limitation prescribed in the Provin- 
cial Insolvency Act within which the petitioning creditor i» to 
‘present his application.“ The question of the applicability of 
"section 78 of the act read’ with section 5 of the Limitafion Act 
does not therefore, arise in thie case, This view finds support 
“from the Full Bench decision ‘of the Madras High Court in 
the case of Kaku Chenckuramana Reddi v. Жыш Arunas 
“chalasi (а), ^ 

The next contention of the Senior Government Pleader is that as 
the notice of the Insolvency application was served on the respon- 
dent within three months from the date of the ‘presentation of the 
petition, the appellant ought to be adjudged RECS "ш as 


(1) [1904] а К. B: 563. 
(3) (1935) E L. R. 58 Май, 714. 
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the service of that HG is an act of insolvency within the. meaning 


` of the Act. y His argument is that by serving, this notice of the filing 


of the insolvency case, the appellant must be taken to have given 
notice of the suspension.of payment of his debts to his creditors. 
It may be mentioned bere that this is not tbe specific case made by ° 
the respondent in bis petition for insolvency. Itis true that in 
.clause (b) of paragraph 4 of the, amended petition the fact of the 
service of the notice of the insolvency case started by the appellant 
is mentioned but in clause (c) of the said paragraph, it is definitely 
stated that by the filing of the raid insclvency case and proceeding 
with the case on several dates of hearing, the appellant gave notice 
of the suspension of payment of his debts to hie creditofa, It ia, 
therefore, clear’ that the filing of the petition for insolvendy and not 
the service of the notice of this application is statéd to be the 
appellant’s notice of suspension of payment of debts, Further 
clause (g) of, section 6 lays down’ that the debtor must give notice 
that he has suspended payment. ‘ The mere service of notice by the 
Insolvency Court informing the creditor of the date on which the 
intolvency petition is to be heard cannot amount to giving notice. by 


` the debtor to‘his creditors that he has suspended payment. -The 


respondent cannot, therefore, be _beard to say that the service on 
‘him of the notice of the date of the bearing of the insolvency 
‘petition by the Insolvency Court amounted to a notice of suspension 


' of payment of debts, The grounds on which the respondent 


founded his application ` are not therefore, sustainable in law,, To 
fact tbe conditions precedent’ not having been fulfilled, the petition 
of the respordent for adjucging the ay pellant as ыр must be 
dismissed. — { 
The result; therefore, is that this appeal is сы. the order of 
‘the District Jüdge ‘adjadging the appellant insolvent is set aido. 
The petltion of the UNE for adjudging the appelant. insolvent 
is dismissed, ‘ - 
^ The appellant will get bis costs io ‘this Appeal, The bearing- foo 
is atsossed at two gold mo burs. 
*  Séh, J. :—1 agree. I wish to adda бт kardi as this appeal raises 
a question regarding the interpretation of section 9 of thé Provincial 
Insolvency Act which, as far as I am aware, has not bean «ишеге! 
"by this Court before. 
- The facts which give rise to this appeal are as follows ;— ee 
On the agth May, 1934 the appellant applied to be adjudicated 
insolvent in the Court of the Subordinate Judge, 24- Parganas, — On 
the ssrd July, 1934 notice of the hearing- of the E ecu was 


H 
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served on the ‘Secretary of State for India in "Gouncil, who was one 
af te creditors, Onthe 7th September, 1934 this application for 
adjudication was dismissed. Thereafter on the 6th October, 1934 
, the Secretary of State for India in Council ‘applied that the appellant 
` &bould be adjudicated: insolvent. The learned District Judge dis- 


missed the application on various grounds, one of them being that ` 


the application was not within time. Against this order of dismissal 
there was an appeal to this Court and this Court remanded the case 
for re-hearing tosha District Judge with certain directions _ whereby 
the Secretary of State was permitted to amend ‘bis application for 
adjudication, Ther the care was beard by the learned District 
Judge. The appellant raised the question that’ the petition for 
adjudication had been filed more, tban three mobths after the ‘allege 
sd act of insolvency. The learned District Judge refused to bear 
tbis plea on the ground that this Court had already decided that the 
application was within time. Thefesfier he adjudicated the appellant 
insolvent, Against this ordet the’ present appeal has been filed. ' 
“Ок behalf of the appellant ` it” ig contended ' that the learned 
„District Judge was ‘in error їп bolding that the "question whetber 
‘the petition bad been made in time had already, been decided by 


this i Court.” I have reen the order of remand by this Court. Itis 


clear therefrom that this question . was left open and it should 
therefore: have been entertained by the learned District Judge.‘ 7 
К The sole point for decision before us is whether the petition’ Баз 
"been filed within three months of the alleged act of jotolvency." “th 


‘this Court two acts of insolvency are relied upon by the respondet. ae 
"Tbe first act is the presentation: of petition ` for insolvency by the ` 


appellant on the 29th May, 1934, and the second act’ relied upon 
' з the service of notice of the bearing of this” petition ` upon the 
‘Secretary of State for India in Council on the agrd July,” 1934. 1 

shall take up for corsideration first whether service of this notice 
“would amount to an act of inrolvency within the meabing of section 
6 of the Provincial Insolvency Áct, 

` The learned Senior Government Pleader contends. ibat the 
"service of this notice amotmts to the debtor giving notice tg his 
créditors that be had suspended payment. or that he was about to 
;Tüspénd pa ment of his debts, In other words, he contends” that 
“it amounts to the act of insolvency denied in section 6, ‘sub-section 
(g) ol the Provincial Insolvency Act. 1In'my opjnión this contene 
Чор “of the: learred Government. Pleader is not: eqrréct.. This 
, notice | A | Bot served by the debtor at alland it is not a notice 
` saying that the debtor had wuipétded payment.’ The notice which 
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жаз served upon the Government оп the a23rd July, 1934, is before 
us. Itis not accompanied by the petition for adjudication.., Tt 


Moradan Sardar Js merely а notice-to the Government stating that the, insolvency 


` The Bercy 


-of 
State for India 


in Council. 


Sem, F. 


ап order fixing & date for hearing the petition." 


petition will be considered. on a certain date, It is & notice which 
is contemplated in section -19 sub-ection (3) of the Provincial In ' 
solvency Act. Section 19, sub-tection (т) says:  . 
"Where an insolvency petition is admitted, the Court shall ЕРУ 
and section rg, sub-section (а) says :. E 
“Notice of the order under sub-section (1) shall be given to 
creditors in such manner as may be pretcribed." — 
This notice, therefore, is a notice of the date of the hearing 


and I до not think that it would be proper fcr usto read words 


into the notice and to construe it to mean а notice by a debtor to 
his creditors that be bas tuspended payment. 

There ramains the other act of insolvency, namely, the filing 
of the insolvency petition. Clearly that act was committed more 
than three months before the filing of the present petition by 


the Secretary of State for India in Council The learned Senior 


Government Pleader invokes the aid of sections of the Indian 
Limitation Act ; he says that the responcent did not.know of the 
fillog of the insolvency petition until 23rd July, 1934, and points 
‘out that this application bas been brought within three months 
of the date of knowledge. In my opinion section 5 ‘of Ње Limi- 
„tation Act has nothing whatsoever to do with this question, _ Sec- 
tion '9 of the Provincial Insolvency Act lays down the conditions 
‘under. which a creditor may file a petition for the adjudication 
ofa debtor, The conditions laid down are three, First the debt 


‘owing by the debtor to the creditor must amount to at least five 


hundred rupees. Secondly the debt must be a liquidated sum 
‘payable either immediately or atsome certain future time : and 
‘thirdly, the act ‘of insolvency on which the petition is groundeJ 
‘must have occurred within three months of the presentation of the 
petition, It is the last clause which is the subject matter.of contro- 
„versy before us. The learned Senior Government Pleader contenda 
“that this clause lays down the period of limitation within which R 
‘petition , for insolvency should be filed and be argues that if that is 
,9 the. provisions of section 5 "would be attracted by yirtue of the 

provisions of section 78, of the Provincial Insolvency Act. | As T 
“read section 9, I do not think that it lays down the period of limi- 
` tation wiibin which a creditor should bring his petition for adjudi- 
` cation. It merely lays down the conditions precedent which и 
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exist before а creditor may petitiort for the adjudication of a debtor.. 


One of those conditions is” that the act of insolvency, must have 
occurred within three months of the presentation of the petition. 
If the legislature intended to Шу down а period of limitation, it 
could have done so in express terms by saying thatthe petition 
should, be presented within a, certain time, This the legislature 
has not done. The provisions of this Act mast be construed strict- 
‘ly, inasmuch as the status of the subject is. sought to be affected 


thereby, The ordinary construction of clause (c) of section 9, sub-. 


section (1) would be that a perron is not entitled to institute a pe- 
ution for adjudicating a debtor insolvent unlsss he establishes fazer 
alia that the act of insolvency took place within three months 
before the presentation of the petition for adjudication. This 
view is supported by the decision of the Full Bench of the Madras 
High Court in the case of Жайы Chanchwramana Reddi v, Palapu 
Arunachalam (1). His Lordship the Chief Justice in ARETE 
section 9 (т) (c) makes the following observation : 


"On the other band, I am of the view that section 9 (1) (с) isa 


condition precedent to tbe filing of the petition, that isto say, the 
petitioning creditor mutt, on tbe day when he presents bis 
petition, have in view some act of insolvency whicb the debtor has 
committed within the preceding tbres months, Не hasto see on 
that date, and on that only, what acts of insolvency are available 
to him; and he cannot make ute of any act of insolvency which 
has been committed outside the period of tbree months.” 

` An act of irsclvercy by itself does not entitle a creditor to 
apply for the adjudication of his debtor. There must be certain 
other conditions present and thcse conditions are laid down in sec- 


tion 9. One of thcse conditions is that the act of insolvency re 


lied upon must be one which bad been committed within three 
months of the petition for inrolvency. In the present case there 
was no such act of insolvency. ‘The petition was therefore incom- 


petent, 


For the reasons stated above I agree with the order passed by 


my learned brother. 
RE C i Appeal allowed, 


(1) (1935) L L. R. 58 Mad, 754. 


gà 


December, 5. 
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- Before Mr. Justice R, E. Jack. 


JOGNENDRA NATH ROY CHOUDHURY 
v. 
SAROJ MOHINI DEBI AND OTHERS * 


PEE inference af—Non-payment of reni, if suficient € reni 
Sree tiile. 


The evidence of mere non-payment of rent fora very Jong репой is not 
generally in Itself sufficlent to establish rent free title, but taken along with other 
evidence such an inference may be justified. j 

Appeal by the Plaintiff, 

Suit for assessment of rent, | 

The material facts will appear from the Judgment. 


Messrs. Anilendra Nath Roy Choudhury and Jnanendra Nath 
Bakshi for the Appellant. 


Messrs, Sitaram Banerji and Narendra Nath Banerfi for the 
Respondente, C. А, Y. 

The judgment of the Court was as follows : 

This appeal has arisen out of a suit for assessment of rent. 
The defence case was that the land in suit was rent-free land, The 
Court of appeal below bas found that the presumption arising 
from the Record-ofRights that the land is liable to assessment 
of rent bas been rebutted. The learned Judge bas also found 
that the evidence justifies the inference of Icst grant of rent-free 
right. 

In this appeal it is contended that the Court of — below 
has wrongly relied upon the fact that rent was not paid for: a 
considerable period in coming to the conclusion that the presmp- 
tion arising upon the entry in the. Record of Rights was rebutted, 
and a reference has been made to the case of Jagdeo Narain 
Singh & ors, v. Baldeo Sing (1) in which it bas been laid down, 
that "mere non-payment of rent or discontinuance of payment 
of rent has not, by itself, been held‘ in India to create adverse 
possession”. Reliance bas also been placed upon the case of 
Brojendra Kishore Roy Choudhuri т. Mohim Chandra Bhatia: 
charfi (s) in which it has been held that what the period during 


* Appeal from Appellate Decree No, 205 of 1937, against the decree of A, 
Banerji, Esq, Additional District Judge, Khulna, dated the-1st October, 1936, 
affirming that of Jamin! Kishore Roy, Esq, Subordinato Judge, Khulna, dated 
the 23rd December, 1935. 

(1) (1922) 27 C. W. М. gas. (а) (1995) 3t C. W. N, 32. 


Vor, ХІХ.) E HIGH COURT, 


which the defendants have been in possession is left in an inde- 
finite and nebulous state, ‘that is not sufficient even when taken 
with the fact that по rent has been paid to show that the entry 
in the Record-of-Rights is incorrect.” As regards rebuttal of the 
presumption arising from the entry in the Record of Rights each 
case depends upon its own facts and no doubt the facts of that 
case were somewhat similar to those of the present case, So that, 
there may be some force in the argument of the learned Advocate 
for the appellant that the Courts below were not justified in rely- 
ing merely upon the evidence of non-payment of rent to rebut the 
presumption arising from the Record of Rights, Asto the find- 
ing of lost grant however it appears to me that the appellant is 
on weaker ground, There is a definite finding that tha evidence 
justifies an inference of lost grant of rent-free right. No doubt 
in their written statement the defendants relied upon adverse 
possession. But I think that that would not preclude the Courts 
from coming to a finding of lost grant. In coming to this finding 
they have relied upon the facts that rent-free title was set up as 
early as 1806 in а Sarpfatra ( а) of which the trial Сосгі 
says that “there can hardly be any doubt that the Sarfafra relatos 
to the Jand in suit." In this Sarpfafra а considerable area of the 
апа of the zemindary was released by the landlord as rent-free 
dedutter. The learned Judge also finds that "the evidence justi 
‘fies-the inference of a lost grant of rent-free rigbt.! This finding 
cannot be attacked in second appeal unless based on no evidence 
or on inadmissible evidence, The circumstances relied upon 
are (т) the statements made by ап old man of 7o years to the 
effect that the land has been held rent-free from the time of his 
ancestors, (2) that it was claimed to be rent-free in the partition 
proceedings in 1917, in which proceedings the predecessorio- 
interest of the plaintiff was a party, (3) that in 1889 it was claimed 
to be rent-free by the defendants in proceedings to recover rent 
from their tenants, and (4) that in 1806 it was released from the 
payment of rent by the landlord when the tenants claimed it to 
be debutter (Ext, A) It.has been pointed out that it has rot been 
proved that the land in suit is included in the land referred to 
in Exht. A. The lower Court held that it was so included witb- 
out giving any satisfactory reason for so finding. Apparently at 
that time about sco Bighas of land out of the total area of about 
тоо Bighas of the z*mindary were claimed as rent-free, The 
identity may not be established, but at least the documentary 
evidence shows that there was a considerable quantity of rent- 
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free land ia the villaze and when this is’ taken with the other 
circumstances referred to it seems to furnish a substantial basis 
for the fiading of the appellate Court that the circumstinces 
justify an inferance of a lost grant of rent-free right. - осуз 


It is clear that at least since 1917 it must have been known 
to ths plaintiffs prelecassor that а ` rent-free claim was being 
made and during the 16 years which elapeed till the institution 
of the suit, although the plaintiffs must have known that the land 
wat being held - rent-free under а claim of rent-free title, no rent 
was recovered andthe finding is that for many years previoüs to 
1914 no rent waa ‘pail. Therefore even if Exht. A has not been 


proved to include the land in suit, there still remains sufficient 


evidence to support the finding of lost grant. This: must ‘be 
taken with ‘the findin:, which is also a finding: of fact, that the 
presumption as to the entry in the Settlement. Récord has been 
rebutted. In the case of Jafer Ahmed & ors. v. Mtharaja 
Birendra Kisors Manikya Bakadur (1) it bas been laid down 
that “long possession without paymént of rent may justify, in the 
circumstances of a particular case, an inference of rent-free title,” 
This has also been held in the case of Chattra Nath Chowdhury 
& ors. т. Babar Ali & ors, (3). This was however a stronger 
case than the present one inasmuch:as there were old dafwars 
papers in which the land appeáred as miskar, In a case like this, 
where both Courts hold that the presumption arising from ‘the 
entry in the Record of Rights bas been rebutted and there із some 


justification for that finding, I think that this finding should not.. 


be disturbed in second appeal, although no- doubt -the mere 


non-payment of rent for a very long period is not ines In. 


itself sufficient to establish rent-free title, - - , 2 
This appeal is accordingly dismissed with costs, eR 
а N ‚ е, dtd 


P. R PEL dead 
() (1913) s» C. LJ. a6, ' (5) пом) aj С. WN. Б: 


VoL. LXIX) ' HIGH COURT. 
po it. Bofors Му. Justica А. М. Sen, | 


„ .+ -~ KIRTIBASH MODAK AND OTHERS :. ~~ 


a 


. ia RAKHAL MAJHI ахо OrHERRÜÁ ~ use 


Rini, вий for, by usu/rucinary morigagses — Seme of the usu/rectuary йаз 
"emitted —Such. usufruciuary mortgagee having mo interest im rent payable 
dee benamdars— Sui, y bad — Bengal Тыз. -Act (ҮШ of 1885), 
section 148 ACI). 

- În a suit for. rent by some of the usnfractuary mortgagees It appears that 
some of the other usufructuary mortgagees are omitted but it was proved oa 
evidence that those usufructuary mortgagees bad no interest in tho rent payahle 
but were mere benamdars ; 

7 Held, that tha sult wag not affected by the provisions of section 148 A(t) ‘of 

the Benga! Tenancy’ Act and was properly framed. ` 

à ‘Appeal by the Defendants. 
` „ Suit for, recovery of rent. : 

The material facts will appedr from the УЛЕШ; 
Messrs. В. C. Mukerje and пеки раев Chattirjee for the 
ae 
Mri Purushattam Chatterjee for the Respondents, 
. The Judgment of the Сооп! was.as.follows : 


- This appeal arises out of a suit for rent. The defendants are the 
appellants, The point for a determination is fairly simple. Certain 
persons filed this-suit fur rent agairst the defendants on the footing 
that they were usufructuary mortgagees. The defendants raised 
various defences but only one of these defences need be considered 
at this stage. The defendants stated that the suit was bad for defect 
of parties, Inasmuch аз зоте of the other usufructuary mortgagees 
had not been made parties to the suit. They contended that all the 
landlords not having been made parties, the suit was bad as it did 
not comply with the provisions of section 148 A(1) of the Bengal 
Tenancy Act. At the time of . bearing the other usufructuary mort. 
agees whose names are Amulya Majhi, Ram Pada Majhi and-Kali 
Pada Majhi appeared as witnesses and disclaimed all interest in the 
mortgagé. They stated that they were drmamdars of the plaintiffs 


* Appeal from Appellate Decree No. 175 of 1957, against the dectes of Abingah 
Chandra Ghosh Hazra, Esq., Subordinate Judge, Bankura, dated the 4th August, 

1996, revecsing that of pm Е, Munaift, Sou Debo ‘dated 
` tbe coth January, 1996. ^ 
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and that they had no interest in the rent payable tothe plaintiffs, 
The trial Court, despite this admission by these persons, held that 
the suit was bad and dismissed it. .An appeal was taken to the 
District Judge. The Subordinate Judge who heard the appeal has | 
held that the plaintiffs are entitled to a decree, His judgment is by- 

no means clear but, in my opinion, the conclusion at which he has 


arrived is correct. - 


The persons who, according to the defendants, should ТЕ bon 
made parties to the suit have appeared and disclaimed all interest. 


, The plaintiff state that they alone were the mortgagees and that 


they alone were entitled tothe rent, Amulye Majhi, Rampada 


-Majbi and Kalipada Majhi support the plaintiffs In this state of 
“the evidence the trial Court should have come to the finding that 


the plaintiffs are the only landlords that the other persons appearing 
аз mortgagees onthe deed were in fact not mortgagees and that 


"therefore they were not necessary parties to the suit, In these 


circumstances, I .am of opinion that the provisions of section 148A(r) 
of the Bengal Tenancy Act have not been violated, --The suit has 
been properly constituted as all the landlords are parties. That 
being so, the decree of the lower appellate Court must be ies 
and this appeal must be dismissal with costs, 


P. Е, p" ia, 


CRIMINAL REVISION. 


Before Mr. Justice C. A. Bartley and Mr. Justica 
A. С. R. Henderson. 


“ 


: MOHAMMAD YUSUF 
р, ‚ 
KRISHNA MOHAN ВНАТТАСНАК]ЕЕ,* 


 Magisirate, investigation by—Omner of animal net ascertained — Procedure 


to be follemed—Criminal Procedure Code (Act V ef 1898), Sections 533 

and 524. 

When a Magistrate оо an tavestigation finds that the owner of an Аа, 
the subject matter of the proceeding is unknown, it is акшазы 


“Criminal Revision Case Мо. 819 of 1938 against the order of А. B. 
` Chatter ре, Esq., Sulilvialonal каше ыан March, 1938, 
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imus а proclamation contemplated by section 523 of the Code of Chiminal 

Procedure. On the expiry of the period fixed in the proclamation, if no such 

claim-ts established and the person in whose possession the aminal was 

actually found is unable to show that Н was legally acquired by him, it shall 
be at the disposal of tho Government. 


'' Application for Revision under section 435 of the Code of 
Criminal Procedure. 


Tho material facts will appear from the judgment. 
| Mr. Amiruddin Akmed (от the Petitioner. 


^ Messrs, Sudhansu Sekhar Mukherji and Priti Bhusan Barman 
_ for the Opposite Party. 
Тһе judgments of the Court were as follows: 


Bartley, J. ?— This Rule was issued upon the District -. 
Magistrate, Hooghly and also upon the opposite рау to show 
cause- why an order made under section 524 of the Code of Crimi- 
ks Procedure should not be set aside, - 


bł 
Сашка, 
195. 
ана Yunt 


v. 
Krishna Mohan 
Bhattacharjee. 


Derim 


;VThe material facts are as follows, A dais bull with « pot | : 


nam& and а morose disposition was seized by the Police in connec- 
tion with an alleged cflence under section 411 of the Indian Penal 
Code. After investigation the case was , returned as a mistake of.. 
law. 

Two persons each of whom alleged that the bull had been dedi- 
cated by him for religious uses, and reither of whom was in posse 


sion of the animal at the time when it was seized, claimed it as . 


their property. The learned Magistrate was not satisfied thet it 
belonged to either of them and directed it to remain іп custody of 
the Court. His order was set atide in Revision by this Court, and a 
direction given that the case should be dealt with under sections 
$23 and 524 of tbe Code of Criminal Precedure. The rival chi 


mants. then adduced evidence of possession before the Magistrate. : , 
He again ‘found that the bull belorged to neither of them and di- 


rected under section 524 of the Criminal Prccedure Code, that it 
should remain at the disposal of the Court and be sent to a Pinjra- 
pole, An appeal against this order was dismissed by the Sessions 
Judge, upon which the present Rule was issued. 


- The learned Magistrate has not carried out the direction eke 
by this Court, On the finding that the owner of the animal was 
unknown, the Magistrate had jurisdiction to detain it, but he 
shculd then have proceeded as directed by section 533 of the Code 
of Criminal Procedure, that is to say, it was obligatory to. issue the 
preclamation requiting any person who had a claim to the, animal 


۰ 
e 
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to establish that claim within. six months On the expiry of that 
period, if no such claim has been established, and the person, in 
whose possess ion the animal was actually found, is unable to show 


that it was legally acquired by him, it shall be at the disposal of the 


Government. 
In the present case the learned Magistrate has not made а com- 


plete order and has failed to carry out the explicit direction given 


by this Court in the previous Revision proceeding. 
In the circumstances this Rule must be made abeolute, The 
order complained of must be set atide and the case remanded to 


the learned Magistrate with а direction tbat he should proceed to : 


deal with it in accordance with law, and іп the manner Indicated 
above. 
Henderson, J. tI sgree. The obvious and the simple order 
for the Magistrate to make was to return the bull to the person 
from whose custody it was teised by the police. I should’ havê 
been quite prepared to make such an order myself: but that person 
is not before us The position is that neither the petitioner nor 
the opposite party has been able to establish any claim to the bull, 
and very much as I regret that this simple matter should bave to be 
remanded again, there is in the circumstances, no other course 
open to us, К 
The learned Judge seems to have thought that the order made 
by the Magistrate was practically one of placing the bull at the dis- 
posal ofthe Government. If it was, it was an order made without 
jurisdiction, as my learned brother has pointed out. But in effect 
the order was really one returning the bull to the opposite party 
who bad entirely failed to show that he had even a йон n 
claim to it, 


P. R Kula ds iis 


— 
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oa Mr, Justin C. Bartley and Mr, Justice 
~ A С. R, Henderson. 


NEPAL CHANDRA BHATTACHARYYA 
Ta D. 
THE EMPEROR.* 


Indian Penal Code (Act XLV of 1860), section 1534—'Capitalisi meaning of— 

Speech using the word capitalist, if promotes class hatred. 

The word capitalist is too vague an expression to denote a olass of His 
Majesty's subjects in order to support a conviction under section 153A of the 
Indian Penal Code : 

Empergr v. Maniben L, Kara (1) referred to. 


Where the speech of the accused was as follows :— ч The capitalist is the Blood 
taker and blood sucker. Labour ts the blood giver. Тһе world has two orbeds 
only, Capital and Labour, Labour creates; Capital takes the lion’s share of the 
product. Their relation із that of man and tiger. The one with the advantage 
destroys the other * #17 

^ Held, that the miei could not be brought within the terms of section 
189A of the Indlan Penal Code. 

Application for Revision under section 435 of the Code of Crimi- 
nal Procedure. 


The material facts will appear from the jadgment. 


Messrs. J. C. Gupta and Sudhansu Bhusan Sen forthe Peth 
tioner, 

Sir A. К, Roy, (Advocate General) with Mr. J, К, Mukherjee for 
the Crown. C. А. Y. 

The judgments of the Court were as follows :— 


Bartley, J. z—Thie Rule was issued on the District Magistrate 


of the 24-Parganas to show cause why the conviction of the peti- ` 


‘tioner under section 1:3 Aof ms Indian Penal Code should not be 
set aside, 

Petitloner was convicted in respect of a speech made by him on 
the oth November, 1937. 

The charge ultimately framed against him was in effect that he 
promoted enmity between employers and employees, who are two 
different classes of His Majesty's subjects. 

His speech, fairly construed, is an attack on the capitalist, 


* Criminal Revision Case No. 731 of 1938, agninst the drder of conviction and 
sentence by Т. N. Gupta, Esq., Deputy Magistrate, Alipore, : dated Jith May, 
1938. | "X . 

(1) (1932) L L. К. 57 Bom 253. Е 


December, 2, 5. 
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The gist of it is this 2 

“ The capitalist is the blood taker, or blood sucker. Labour is 
the blood giver. The world has two creeds only, Capital and 
Labour. Labour creates; Capital takes the lion’s share of the pro — 
duct, Their relation is that of mah and tiger; the one with the 
advantage destroys the other. 

"Every person in the world has a right to share in its good 
things. That is the crux of the matter, and there can be no peace 
until this principle is fought for and established, ” 

It is clear from this analysis that the speech cannot fairly be sid 
to be an attempt to promote hatred or enmity. The language is not 
immoderate, The references to force are couched in bomely varna- 
cular idiom the underlying idew clearly being that you get, nothing 
in this world without fighting for it. 

We are not therefora prepared to hold that on the evidence, an 
attempt to promote hatred or enmity has been made out. 

In the next place, in order to support a conviction under 
section 153A of the Indian Penal Code, it must be shown that сарі 
talista are a class of His Majesty’s subjects, 

If the word “ Capitalist ” is susceptible of accurate definition at 
all, that definition must be with reference to a world system of 
economica, We are in agreement with Beaumont C.J. when he said 
in Eeperor v. Maniben Г. Kara (1), that, " ‘capitalist’ is altogether 
too vague a phrase to denote a definite and ascertainable class so as 
to come within section 153A. ” ` 

Literally, the common factor in such a class is acoumulated 
wealth. Economically, the common factors are, possibly, wealth 
plus investment. Practically, it is impossible to define the limits of 
any such classification, or to my how any speech would affect any 
given proportion of its componente, 

In the result this Role must be made absolute, The conviction 
of the petitioner and the rentence passed on him are set aside. He 
will be released from bail 

Henderson, J. *—1 bave had the advantage of reading the 
judgment which has juet been delivered by my learned brother, and 
have little to add. Я 

There is no real difficulty in astessing the effect of the speech 
delivered by the petitioner. It is an attack upon the capitalist 
system, A complaint is made that under that system there is bound 
to be an unfair distribution of the products of labour. The audiénce 
of the speaker were then told that their only hope is to unite, if 

tu) (1939) 1. L. К, 57 Bom, 23. 
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they desire to improve their condition, This appears to me a fair 
and natural interpretation of the words actually used. This is the 
explanation given by the petitioner himself in bis examination under 
section 342 of the Code of Criminal Procedure ; and I believe him 

In the circumstances, it seems to me impossible to bring this 
speech within the terms of section 153A of the Indian Penal 
Code. It is very easy to use the word capitalist in making speeches 
but before such a speech can be made the bagis of а prosecution 
under this section, it is necessary to attach some clear and definite 
meaning totheterm. The difficulty in doing so has been clearly 
expressed by the learned Chief Justice of Bombay, and I respectfully 
agree with what he said. But the difficulty does not end there; 
even if we are able to hold that in using the word * capitalist ”, the 
petitioner has described a cla:e, he bas referred to world wide 
economic conditions, and ths class in question could not possibly 
be а class of His Majesty’s subjscts. 

I accordingly agree that this Rule must be made absolute, 


Р, R Rule mads absolute. 


PRIVY COUNCIL. 


Present: Lord Wright, Lord Romer, Lord Poster, 
Sir Shadi Lal and Sir George Канын. 
NAUTICAL Assessors: Captain А. H, Буйу, Captain C. xij 
С. Glasson. 


THE OWNERS AND PARTIES INTERESTED 1N THE 
S. S. " MALACCA MARU ” 


0. 
DEUTSCHE DAMPFSCHIFFFAHRTS GESELLSCHAFT 
: “HANSA” (OWNERS oy S, S, “MARIENFELS "). 


General Regulations for preventing collision, Article 24—Rules modifying the 
Regulations—Rule 5 of the Гасаї Rules = Turning pt bending point of the 
river Hughli, 

The prohibition contalned in Rule 5 of the Local Rules governing navigation 
in the river Hughli relating to passage of vessels at any of the turning points or 
bends of the river modifying "Article 24 of the General Regulations cannot be 
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supposed to extend to all parts of the river where the channel Is not completely 
stralght bat must be interpreted not only to the aggregate amount of deflection 
bat to Ite graduainems or abruptness whi-h із only to my that the deflection must 
be considered in relation to the distance to be travelled, 

So the course of the river Hughll from the Falrway mark to the Fisherman's | 
point із not atoraing point or bend as contemplated by Rules of the Local 
Rules, ` 

Privy Council Appeal №. 6 of 1938, from а decree of the High 
Court of Judicature at Fort William in Bengal in its Admiralty 
Jurisdiction, dated the 1rth February, 1936, varying that of Mr, 
Justice Cunliffe, dated the rgth December, 1934. 


&. F Hayward and Gordon Willmer for the Appellants. 


І. P. E. Pugh, К. C. and Т. J. Strangman for the Respon- 
dents. _ 
Their Lordships’ Judgment was delivered by 


Sle George Bankin :—At 12-35 P. M. on Sunday the 16th 
March, 1930, the steamships " Marienfels " and “ Malacca Maru? 
were in collision in the River Hu:hli at а spot south of Pukurja 
Poiat Column and north of Lower Brul Sand buoy. The 
" Marienfels " is а vessel belonging to the plaintifferespondents, а 
German company: her gross tonnage is 8,oco tonr, her length 495 
feet and her beam 58 feet. The “ Malacca Maru” isa Japanese 
vessel of 5,374 tons, length доо feet and beam 5434 feet, 

The collision occurred in broad daylight; the weather was fine 
and clear: the wind of no material force. It was flood tide—a 
spring tide of 334 knots in the navigable channel, The water had 
risen 17 feet above low water marks and it was still rising. 

Both veseels were proceeding southwards to sea and the 
“ Marieníels" was overtaking. They had. left Garden Reach—the 
E Malacca Maru ” at 9-25 A. M, and the “ Marienfels ” some twenty 
minutes later. The speed of the former was about ten knots and 
of the latter about 1134. Both vessels were part laden and both 
were drawing some зо or a1 feet. Both were in charge of duly 
licensed pilots, Pilot King navigating the “ Marienfels ”, Pilot 
Halford the “ Malacca Maru ”. 

At the time of the collision the bluff of the port. bow—z4 feet 
from the stem—of the “ Malacca Maru” struck the starboard side 
ofthe “ Marienfela" a little abaft amidships. The damage sut- 
tained by the “ Marienfels # was not such as to prevent her from 
continuing her voyage to Madras, where her master made a protest 
on the 24th of March. The “ Malacca Maru ” was more severely 
damaged and put back to Calcutta, where a protest was made Qn 
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the asth of March. Both pilots made reports to the port authority 
at Calcutta on the day of the collision, 

On 12th March, 1932, the respondent company brought in the 
Admiralty jurisdiction of the High Court at Calcutta the suit out of 
which this appeal arises, The plaint claimed Re. 64,870 as damages 
‘caused by the negligent navigation of the “Malacca Maru”. The 
appellants, by written statement filed 25th April, 1932; denied negli- 
gence and asserted that the collision was caused or contributed to 
by the negligent davigation of the " Marienfels ” ; but as the period 
of two years limited by the Maritime Conventions Act, 1911, had 
been allowed to elapse they were unable to maintain a cross claim 
for damages At the trial in December, 19:4, Cunliffe, J. heard the 
evidence of Pilot King but Pilot Halford had died in 1931 and bis 
report of 16th March, 1930, was the only available means of ascer- 
taining his version of tke occurrence. Each side called the master 
and other witnesses from its vessel, The plaintiff company in addi- 
tion called-two pilots from the Bengal Pilot Service—Pilot Davies 
and Pilot Garnet '; while the defendants called a river surveyor Mr. 
Oag and Captain Decat-Amcs master of the British India mail 
‘steamer " Karapara " plying from Calcutta to Rangoon and the 
Straits Settlements, Cunliffe, J. (17th December, 1934), held that 

` both vessels were to blame for the collision and apportioned the 
blame three-fourths to the -“ Malacca Maru” and one-fourth to the 
**-Marienfels *. On appeal a Division Bench (Derbyshire, С. J. and 
Costello, J.) varied this finding and held the “ Malacca Maru ? 
alone to blame. Frem their сестее dated 11th February, 1936, the 
defendants bave appealed to His Majeaty by special leave. 

By Article 24 of the General Regulations for Preventing Colli- 
sions at Sea every vessel overtaking any otheris required to keep 
out of the way of the other and remains under & duty to keep clear 
of the other until she herself is finally past and clear. Article as, 
which applies to the part of the Hugbli now in question, requires 
‘steam vessels to keep to the starboard side of the fairway or mid- 
channel, 

The local rules governing navigation in the Hughli which were 
in force at the time contain provisions which modify Article 24. 
Rules 5 and 7 are as follows :— ў 

“gz, No steam-vessel shall attempt to йй or race the one 
against the other. When steam-veseels? are proceeding іп the same 
direction, but with unequal speed, the vessel which is steaming 
slowest shall in the narrow reaches of the river offer no obstruction 
whatever by crossing the channel or otherwise to the free passage 
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of the faster versel and shall ease and, if necessary, stop the 
engines, as soon as the faster vessel comes abreast in order to allow 
her to freely pass, The Pilot of the faster vessel, if intending to 
pass, shall intimate such approach by a prolonged blast from his 
steam-whistle, But no vessel will be justified in passing such vessel - 
at any of the turning points or berds of the river, nor in a part of 
the channel so narrow that a third vessel could not with safety 
pass them.” Т 

“7. A ball at the foremast bead to be shown by every 
inward and outward-bound vessel. When going full speed the 
ball to be kept at the truck, but lowered about two fathoms when 
going slow.” 

It is common ground now that Pilot King at 12-20 p.m. 
while well astern of the "Malacca Maru" gave А long blast asa 
signal that he intended to pass her, The parties are not in agree- 
ment as to the exact position of the ships when the blast was 
given; the plaintiffs! case being that they were near the Fairway 
Outer Column while the defendants say that they were further 
south. So, too, while there is agreement that the time of colli- 
sion was 12-35 pm., the exact place of impact is disputed ; the 
plaintiffs’ witnesses say that it was very little north of the Lower 
Brul Sand buoy at a spot marked with the sounding sr on Plan 
No, 186 (Exhibit A), while the defendants put the place of 
collision further north and west near a spot marked 39, very little 
south of Pukuria Point Column. ‘The distance from the Fairway 
Outer Column to the Lower Brul Sand buoy is about 2¥ miles. 
Both Courts in India have accepted the evidence of Pilot King 
and believed the plaintiff story of what happened. Their Lord- 
ships see no reason to depart from their rule not to disturb con 
current findings of the fact and the main features of the case may 
be outlined as follows, Having given the long blast when near 
the Fairway marks, where the navigable channel hada width of 
about 1,000 feet, the "Marienfels," which was about two ahipa 
length astern, began to overhaul the “Malacca Maru" so as to pase 
to the east of her, and the two ships were abreast between the 
Upper Brul Sand buoy on the eastern and Bight Column on the 
western bank. Between that place and Pordpara Beacon the 
“Marienfels” had gained about half a length. Thereafter the 
“Malacca Maru" began to gain cn the “Marlenfels” owing to the 
tide being less strong by some two knots ‘on the western than on 
the eastern side of this part of the Brul Sands Reach. Ata place 
which ig marked on the western bank by a creek both vessels were 
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still maintaining their respective speeds of 113 and то knots 
abovementioned and the "Malacca Maru" had not quite come 
abreast of the “Marienfels.” when the “Marienfels”, which had been 
about доо feet away from the “Malacca Maru” while overtaking 
her, opened out to port and gradually increased the lateral distance 
to боо feet. At Pukuria Point Column, a little further south, 
an eddy is formed on the flood tide which crosses the river in 
а north-easterly direction and cushions cff the eastern bank in a 
north-westerly direction but with diminished force. The vessels 
were abeam at this point when the “Malacca Maru,” meeting the 
eddy, took a heavy run or sheer to port which carried her up against 
the "Marienfels" notwithstanding that the “Marienfols” went to 
port In an attempt to avoid the collision, 

In the plaint the “Malacca Maru" among other heads of 
negligence bad been charged with negligence in not porting 
ber helm (old style) or easing or reversing her engines 
after the commencement of the sheer, The Japanese helmsman 
had deposed that he received the order bard-a-port almost 
immediately before the collision took place, Cunliffe J. found 
the “Malacca Maru? to be in fault for taking helm action 
too late, and the learned Chief Justice considered that her helm 
was not put hard-a-port as soon as it ought to have been, Both 
Courts were also of opinion that the “Malacca Maru” was in fault 
in not easing her engines when the “Marienfelo” first came abreast 
of her near’ Bight Column. Cunliffe J., however, held the 
*Marienfels" to have been in fault in not abandoning the attempt 
to pass the “Malacca Maru” when she saw that the latter was 
taking no notice of the signal and was standing on without reducing 
speed. As Rule 5 of the local rules does not require the over 
taken vessel to reduce speed before the vessels are abreast, the 
Chief Justice took a different view, holding that, the "Marienfels" 
having come abreast gt Upper Brul Sand buoy, her pilot could 
not until some time had elapsed be expected to decide that the 
“Malacca Maru” had determined to disobey the rule ss to lessen 
ing speed; and that in the meanwhile the “Marienfele” bad 
gained half a length. In these circumstances he considered that 
to have slackened speed апа come again abeam of the “Malacca 
Maru" was more dangerous and less advisable than the action 
which Pilot King in fact took—viz., to maintain her speed but open 
out to a lateral distance of боо feet, Cunliffe J. inferred from the 
behaviour of the “Malacca Maru" that she kept a bad lookout, but 
this criticism доев not appear to have been repeated by the 
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Appellate Court and their Lordships do not think it established 
as an independent ground for imputing blame to that vessel. 

The first question for determination is whether the part of the 
river in wbich the “Marienfels’? proceeded to pass the “Malacca 
Maru" was one of the “turning points or bends of.the river" with- 
in the meaning of Rules of the local rules, It was contended 
for the plaintiff company thet. the phrase must be construed to 
refer not to the navigable channel but to the river as a whole 
and in all its breadtb, and that below the Fairway marks 
the Hughli's eastern bank is practically straight, though there is 
a bulge or bight enlarging the river on the western side, Their 
Lordships are rot prepared to hold that such considerations are 
necessarily conclusive of the question and have considered the 
matter with reference to the channel and from the practical atand- 


- point of a navigator. The prohibition cannot be suppored to 


extend to all parts of the river where the channel is not completely 
straight, but must be interpreted with regard not only to the 
aggregate amount of deflection but to its gradualness or abrupt- 
ness, which is only to аву that the deflection must be considered 
in relation-to the distance to be travelled. Their Lordships 
have the advantage of the opinion of the Elder Brethren upon the 
matter and are in agreement with them and with the Courts in . 
India in holdiog that the course of the rlver from above the 
Fairway marks to Fisherman’s Point is not a turning point or 
bend. They accept the evidence of Pilot King to the effect that 
Brul Reach was a recognised passing place until the local rules 
were changed, as a result of the collision in tbiscase, soas to 
prohibit passing below Bight Columa. 

On tbis view the action ‘of the “ Malacca Maru? ih failing to 
slacken speed when the “ Marienfels " came abreast of her at Bight 
Column cannot be seriously defended and was a plain breach of 
duty under Rule 5, Indeed their Lordships consider it to be a 
misinterpretation of her action to suppose that her pilot had any 
objection to being overtaken at that point. The state of the water 
afforded ample width of channel : he made no protest at the time or 
in bis report of the same date that he was wrongly overtaken, Не 
may or may not have appreciated that under the rule the duty to 
ease engines was unconditional, unlike the duty to stop the engines 
which arose only if such action became necessary. But in any case 
he was content to be passed while going against the tide at bis full 
speed through the water and took no action whatever to alter this 
position, thus incurring unnecessary risk in disobedience to the rule. 
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The circumstance that the superiority of the '* Marienfels ” in speed 
was not very great made it all the more his duty to slow down to let 
her pass and the fact that bis own course would take him into the 
slacker water on the western side made it still more imprudent to 
maintain full speed. 
The result was that there soon came a time at which the 
" Malacca Maru ? was approaching the eddy with the " Marienfels " 
more or less abreast of her. This was the position opposite the 
creek on the western bank, and their Lordabips accept the appel 
lants’ view that by this time it bad become inadvisable for the 
“ Malacca Maru™to slacken speed, They agree, however, with 
the learned Chief Justice in rejecting the contention that the 
“ Marienfels " should bave slackened speed. Before attributing 
blame to her in dealing with an emergency which the fault of the 
other vessel had produced, and for merely passing where she was 
entitled to expcct to be nllowed freely to pass, it is necessary to 
consider her exact pcsition at the time wben the emergency became 
apparert Pilot Kirg bad opened out towards the eastern bank, 
increasing his lateral distance to боо feet. He might expect to 
encounter scme force from the eddy both in its secondary and 
primary stage, though пої іо the same degree as tho “ Malacca 
Maru" оп the western side во faras regards tbe primary eddy. 
Had he eased engines, the period during which the two ships were 
overlapping more or less must have been considerable even if the 
other pilot had not done likewise at the same jime. But in any case 
it is in their Lordships’ view unreasonable to expect him to have 
anticipated that the “ Malacca Maru ", though maintaining her own 
- speed and keeping close to the western bank, would meet the eddy 
во a8 to sheer right across the channel, It is not possible to account 
for behaviour so erratic by supposing it'to be an ordinary com 
- sequence of the ficod tide at this point and even if it was not 
necessarily negligent to enter the eddy with belm amidships and 
without trying in advance to swing the vessel's head against the 
eddy, their Lordships consider that-the Courts in India had solid 
reason for regarding it as proved that the helm action of the 
“Malacca Maru" .was late and negligently late. Their Lordships 
are advised by the assessors and agree that after tte "Marienfels" 
had gone to a distance of боо feet she had no reason to suppose 
thatthe “Malacca Maru" would be put in any difficulty ; that the 
pilot of tha “Malacca Marn” could be expected, more particularly 
with a vessel to port of bim, to keep his proper water and have 
reasonable control of bis vessel, anticipating by helm action any 
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likely falling off of bis vossel'a head by reason of the eddy. In 
these circumstances it woul] be unwarrantable to hold Pilot King 


` to blame for striving or racing, or for not slackening speed at the 


time when he realised that the “Malacca Maru" meant to stand on 
without easing engines. 

. The able argument of Mr. Hayward for the appellants laid much 
n on the fact that the ball at the truck of the "Malacca Maru" 
, wis never lowered. But Pilot Kirg would not be certain of her 


intention to continue at full speed until some time after he had 


come abreast of her, whether he waited to see if tbe ball would 
be lowered or whether he watched the relative position of the 
vessels, He could not in either case be expected to act at once 
on the view tbat tbe other vestel was not merely slow to E 
,but.was minded to break the rule. 

The High Court on appeal have rightly held the. “Malacca . 


Maru" alone to blame. Their Lordships will humbly advise His 


Majesty that this appeal stould be dismissed. The appellants must 


pay the costs of the respondent company. 


Waltons & Co: Sclicitors for the Appellants, 
Morgan Price & Marley & Rugg: Solicitors for the Rer 


pondents, 
RCC, 5 PR : Appeal dismissed, 





CIVIL REVISION. © i 


Before. Mr, Justice Syed Nasim Ali and Mr, 
Justice А. N, San, 


KANJI VALJI 
v. 
KALIDAS THAKURSAY.e 


Limitation — Limitation Act (IX of 1908), Sch I. Arts, O3, 120, — Money in 
dspostt claimed [adversely by the defendani— Money, withdrawal of, if 
wrong/ul— Suit for recovery of money wrong/ully withdrawn, if main- 
tainable = Title to amount deposited in Court — Question. between different 
decres-helders—Civil Procedure Code (Act V of 1908), O. ят К. 1 
Proviso. | 


"Civil Revision Case No. 1079 of 19:8, əgalnst the declalon of А.Е. M. 
Rahaman Esq, Additional District Judge of 24 Perganas at Alipore, dated 
the 11th April, 1958, reversing that of G. Kumar Esg., Munsiff of Allpore, dated 
the 16th Atgust, 1927. 
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A obtained a decree in the Court of Subordinate Judge agalnst B for about 
Rs. 2500. В deposited the amouat in Court. N obtained a decree against A 
for money and attached a partion of the money deposited to the credit of A 
by B. Thereafter both A and № applied for withdrawal of the money deposited. 
The present petitioner brought a suit against А апд N in the Ccurt of the 
Munsiff, for a declaration of his title to thesum of Rs. 1994 and odd cut of 
the money deposited by B to the credit of A. This snit was decreed against 
A bat dismissed against N. Thereafter the latter withdrew Rs. 1100 from 
the money lying in deposit in the Court leaving a sum of about Rs. 1400 in 
Court. К alleging to be the decree-holder of A, brcught a sult in the Court 
of the Subordinate Judge against A, the petitioner and N for a declaration 
that the decree obtained by the petitioner was collusive and fraudulent and 
that the sald decree did not in any way affect his right to get the decree 
obtained by him satisfied out of the money deposited by B. This sult was 
dismissed. The present petitioner filed ап application in that Court after he 
obtained a decree against A, praying that no one should be allowed to take 
any sum out of the money lying in deposit to the credit of that mit. The 
opposite party in the present Rule alleging to be the decree-holder creditor 
of A attached and withdrew Rs. 161 which was then lying in deposit, after the 
petitioner's right to the money deposited was declared. Thereafter the present 
petitioner instituted the present sult in the Court of Munslf for recovery of this 
amcant from the opposite party : 


Held, that the salt was maintainable in the Court of the Munsiff and that 
proviso to order 21 гше ṣa of the Code of Civil Procedure, 19¢8 was no bar 
to such a solt. 


That as the decree obtained by the plaintiff petitioner was found to bea 
valid and binding decree on the judgment-debtor, the defendant opposite party 
withdrew the amount In question wrongfully from the executing Court, 


That the sult was governed not by article 62, Soh. I of the Limitation Act, 
1908, bat by article 130. 


Georeo Das Pyxe v. Ram Narain Sahoo (:) and Anantram Bhuttacharjee 
v. Hem Chandra Kar (2) followed, 


Application for Revision under section 115 of tke cont Civil 
Procedure, 1908, by the Plaintiff, 

Suit for recovery of money wrongfully withdrawn. 

Dr. Radhabenoce Pal, Messrs. Hiralal Chakravarty and Rabin- 
dra Nath Bhattacharjee for the Petitioner, 

Mr, Ramendra Mohan Majumdar (от the Opposite tts 

The judgment of the Court was as follows ; 

The facts which give rise to this Rule are as follows :— 


A firm styled Surja Singh Raghunath Singh got 2 decree against. 


the Bengal Nagpur Railway Company in the Court of the Fourth 
(1) (1584) L. R. tr I. A. 59 ; I. L. R, 10 Calc, 850. 
(a) (1923) I. L. В, go Calor 475. 
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Subordinate Judge of Alipore in Money Suit No. 63 of 1926 for 
about Rs 2500. The judgment-debtor Company deposited the 
amount in Court, One’ Narasingh Das Agarwalla obtained a 
decree against the firm Surj1 Singh Raghu Nath Singh for money , 
and attached a portion of the money deposited to the credit "of 
the said firm by Bengal Nagpur Railsay Co, Thereafter both 
Surja Singh Raghunath Singh and Narsinghdas Agarwalla applied 
for withdrawal of the money deposited, Thereupon the petitioner 
in this Court bronght a suit in the Court of the Second Munsif 
at Alipore (wbich was afterwards transferred to the, First Court 
of the Munsif of that place) against Surja Singh Raghunath Singh 
and Nareinghdas Agarwalla for a declaration of his title to the 
sum of Rs 1994-and odd out of the money deposited by Bengal 
Nagpur Railway Co, to the credit of Surja Singh Raghunath 
Singh. This suit was decreed agaiost Surja Singh Raghunath 
Singh but dismissed against Narsinghdas Agarwalla. Thereafter 
the latter withdrew Rs. тоо from the money lying in deposit in 
the Court leaving а sum of about Ra. r400 in Court, Another 
firm of the name of Rabi Singh Deep Singh alleging to be the 


 decree-holder of the firm Surja Singh Raghunath Singh brought 


a mit in the Court of the 4th Subordinate Judge against Surja 
Singh Raghunath Singh, the present petitioner, and Narsinghdas 
Agarwalla for a declaration that the decree obtained by the peti 
tioner was collusive and fraudulent and that the said decree did 
not in any way affect his right to get the decree obtained by him 
satisfied out of the money deposited by Bengal Nagpur Railway 
Co. This suit was ultimately dismissed. The petitioner filed an 
application in Money Suit No. 63 of 19326 іп the Fourth Court of 
the Subordinate Judge after be obtained the decree against Surja 
Singh Raghunath Singh praying that no one should be allowed 
to take any sum out of the money lying in deposit to the credit 


‘of that suit The opposite party in the present Rule alleging to 


be the decree-holder creditor of Ѕогја Singh Raghunath Singh 
attached and withdrew Rs 16r which was then lying in deposit, 
after the petitio ne:’s right to the money deposited was declared. 
Thereafter the present petitioner instituted the present suit in the 
Court of the First :Munsif at Alipore for recovery of this amount 
from the opposite party. 

The learned Munsif who tried this suit held that the opposite 
party wrongly withdrew the amount from Court and he was bound 
to refund it to the petitioner. He also held that the petitioner's 
sult wag not barred by limitation, He accordingly decreed tha 

e 


e 
е 
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suit. The opposite party appealed to the Lower Appellate Court, 
The learned Additional District Jadge who heard the appeal agreed 
with the trial Court that the defendant opposite party had na 
tide to the money which he withdrew from Court. He, however, 
.held that the tuit of the petitioner was barred by limitation, as 
it was not filed within three years from the date of the 
withdrawal cf the morty. He acccrdirgly dismissed the suit 
The plaintiff thereupon obtained the present Rule. 

The only point urged by Dr. Pal on behalf of the petitioner 
is tbat the learned Additional District Judge was wrong in holding 
that the plaintiffs suit was governed by Article 62 of the Indian 
Limitation Act, This contention is well-founded, Article 62 
applies toa suit for money payable by the defendant to the pliin- 
tiff for money received by the defendant for the plaintiff's use, 
The facts in this саве clearly indicate that at the time when the 
defendant withdrew the amount in question, he did not do so for 
the plaintiff's use, In fact he set up an adverse title to the claim 
cf the plaintif, Ніз саю was that the money did not belong to 
the plaintif petitioner but to the firm Surji Singh Raghunath 
Singh. І am therefore clearly of opinion that Article ба does not 
apply to this suit, This view is supported by the observation of 
their Loródships of the Judicial Committee in the case of (догоо 
Das Pyme v. Ram Narain Sahoo (т), and also by a decision 
of this Court in the case of Anantram Dhattacharjee v. Hem 
Chandra Kar (2). The suit in my opinion is governed by Article 
120 of the Indian Limitatian Act. 

Mr, Majumdar appearing on behalf of the opposité party made 
an attempt to support the decree of the Lower Appellate Court 
onthe ground that this suit was not maintainable in the Court of 
the Munsif at Alipore іа view of the provisions contained in the 
proviso to Order зі, rule 51 of the Code of Civil Procedure. I 
am unable to accept this contention of Mr. Majumdar. That 
proviso simply lays down that if there is any dispute on the ques- 
tion of title or property arising between the decree-holder ава 
any other person, not being a judgment-debtor, claiming to be 
interested in the property attached by virtue of any assignment, 
attachment or otherwise, that dispute is to be determined by the 
Court in whore custody the money is, That proviso does not 
bar a regular suit. Any decision in such a proceeding between 
the decree-holder and the third person would not be a decision 


(1) (1884) І. R. i1 I, А. $9; I. L. К. то Cak 860, 
(2) (1923) I. L. К. 50 Саю. 475. 
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under section 47 of the Code of Civil Procedure and therefore а 
regular suit would not be barred. 


It appears from the pleadinga of the parles in this suit as well 
аз inthe issues that the defendant raised the question about the 
validity of the declaratory decree which the plaintiff реф 
tioner obtained against the firm Suji Singh Raghunath Singh. 
There was a finding by the trial Court. that that decree was a 
valid decree and that at the time when tbis money was attached 
by the defendant, the original decree-holder, that із, the firm 
Surji Singh Raghunath Sing", had по title to this money. There 
wis an appeal by the defendant to the Lower Appellate Court. 
Inthe memorandum of this appeal this decree was not challenged 
as a collusive decree. Under the circumstances it can be fairly 
presumed-that the defendant abandoned his plea that the decree 
obtained by the plaintiff petitioner was not а valid and bioding 
decree on the jadgment-debtor. The Courts below were there- 
fore right in holding that Cefendant wrongfully withdrew the 
amount in question from the executing Court, 


Tbe result, therefore, is that this Rule is made absolute, the 


і judgment and decree of the Additional District Judge dismissing 


the petitioner's suit are tet aside and those of the trial Court are 
restored with costs in this Court as well as in the Lower Appellate 
Court. The hearing fee in this Court is assessed at two Gold 
Mohura | 


A T M, Rule m ide absolute, 


Vou. LXIX.] nion count. 
APPELLATE CIVIL. 


- ei Mr. Justics s. K. Ghoss and Mr. Justice 
s D. C. Patterson. 


SATISH CHANDRA KUNDU AND ANOTHER 
v. 


|. NAOGAON UNION BANK, LIMITED AND CTHERS * 


Bengol Agricultural Debtors Act (УШ ef 1935), section 34- Stay of proceedings 
after adjudication order, if can be made — High Court as a Court of appeal, 
"dl a Civil Court 

- After an adjudication order has been passed, there is no proceeding pending 
before the Court with regard to a debt, which may form the subject of an appli- 
cation under section 8 of the Bengal Agricultural Debtors Act. 


A High Court ts a-Ctvil Ccurt witbin the meaning of section 54 of the Bengal 
Agricultural Debtors Act, even when it acts as a Court of Appeal. 


So a notice ucder section 34 of the Bengal Agricullural Debtors’ Act would 
apply to a proceeding in the High Court : 


Nursing Das Tunsook Das y Ckogemunil (1) ard Batjnath Tamakuwalla v. 
Tormull (2) referred to. 


Matter arising out of а notice of stay of proceedings by the 


Chairman of the Debt Settlement Board. 
The material facts will appear from the judgments, 
Mr. J'alindsa Nath Sanyal (от the Appellants, 


_ Adassrs, Jatindra Mohan Choudhury acd Girija Mohan Sanyal 
for the Respondents. 


The judgment of the Court was as follows: 


S. К. Ghose, J.:—This matter has come up to us under the 
following circumstances, 

There was an insolvency case started at the instance of the 
creditors on the 24th June, 1935 and the debtor was adjudged to be 
an insolvent on 6th April, 1936. Не thereupon filed an appeal 
being Miscellaneous Appeal No. #40 of 1936 on 13th May, 1936. 
Subjequently, he filed an application under section 8 of the Bengal 
Agricultural Debtcrs Act, 1935 before the Debt Settlement Board. 
On goth May, 1938 the Chairman of tbe Debt Settlement Board 


“In re, Misc. Appeal No. 240 of 19:6, against the decision of S. N, Modak, 
Esq., District Judge, Pabna and Bogra, dated Cih April, 1935. 

(1) (1938) 42 C. W. N. 293. 

(а) (1939) 4a C, W. №. 481. 


July, 14. 
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Give: addressed a letter to the Registrar of this Court requesting that the 
19:8. hearing of the aforesaid Miscellaneous Appeal might be stayed. 


The question before us is whether, treating this asa notice under 
section 34 of the Bengal Agricultural Debtors Act, this Court must 
stay the hearing of the afoiesaid appeal. The debtor appellant 

Bank., Ltd, supports the notice for stay while of his own appeal creditor 
S. К, Ghose, y, respondents oppose it, 

md It is now well -settled that while itis for the Board to decide: 
wether the applicant before it is a debtor, it is for the Court, to 
which the notice under section 34 is sent, to decide whether there 
is а proceeding pending betore it with regard to the debt, assuming 
itto be a debt within the meaning of the Bengal Agricultural 
Debtors Act. On the first point I may refer to the case of Soflabala 
Dasfaya v, Nityananda Sarkar (1). On tte second point I may 
refer to the decision of Zarisk Chandra Pal v. Chandra Nath 
Saka (а) and the cases cited there, - 

It is contended before us on behalf of the creditors that since an 
adjudication order has already been made there is no proceeding 
pending with regard (о a debt, It may be mentioned here that on 
the 20th May, 1936 this Court made an order staying further pro- 
ceedings in the insolvency case in the Court cf the District Judge. 
This only means that the Receiver will not proceed to sell the pro- 
perties until furtber order& I do rot accept the contention of the 
learned Advocate forthe creditors tbat an insolvency proceeding 
does not relate toa debt, The fourdation of an insolvancy pro- 
ceeding is furnished by debt which may be one debt or a series of 
debts, But the position is somewhat different when the adjudication 
order has been made. Under section 28 of tbe Provincial Insol 
vency Act the whole of the property of the insolvent shall vest in 
the Court or the Receiver and sball become divisible among the 
creditors, and thereafter no creditor shall have any remedy against 
the property of the insolvent except with the leave of the Court. 
No doubt other proceedings аге to follow, such as proof of debt, 
framing of the schedule of creditors, and soon, but all these аге 
merely directed towards the object of distributing the assets amongst 
the creditor Except with regard to some special classes of debt 
mentioned in section 44, the debtor is freed from the liability of 
Leing proceeded against outside the provisions of the Insolvency 
Act, Under the Bengal Agricultural Dabtors Act “ debt " includes 
all liabilities of a debtor, but the point is that after the adjudication. 

(1) (1938) 42 C. W. N. 415. : 

(3) (1938) 43 C. W, N. 411 (418). 


Satlsh Chandra 
Kundu 


Vor, LXIX.) HIGH COURT. 


order in insolvency the debtor is no longer liable according to the 
ordinary procedure. A similar question was raised before а single 
Judge in the Nagpur High Court in the case of CAo/felal Bekari 
Гаі v. Nathwram (т). There the C. P, Debt Conciliation Act 
(2 of 1933), and also the Provincial Insolvency Act were under con- 
sideration. The learned Judge pointed out that the Debt Conci, 
liation Act cannot operate when & person seeking shelter under it 
has ceased to be a debtor and his debts have vanished : his property 
is no longer his, and his creditors have lost their ordinary legal 
remedy against him. On behalf of the debtor our attention has been 
drawn to the case of Charan Das v. Ghulam Mohammad (a). 
There the question did not arise in this form. The question 
was whether an insolvency application came within the meaning of 
“other proceedings pending before a Civil Court,” and the learned 
Judges decided in the affirmative. 

Turning back to'the provisions of the Bengal Agricultural 
Debtors Act it seems to ms that the position would be somewhat 
inconsistent ifthe Act should apply after an adjudication order in 
insolvency had been made, An application under section 8 of the 
Act has to be framed under section rr according to which the appli 
cant would have to give & list of creditors and debts and of proper- 
ties, including properties which has been transferred by the debtors 
within two yesrs, On the other hand, under section 28 ofthe 
Insolvency Act, the properties must be taken to have been vested in 
the Court and itis not for the Debt Settlement Board to make a 
divesting order. Then it appears that a stage in tbe proceedings 
of the Board is reached when under section 22 of the 
Bengal Agricultural Debtors Act the Board would be entitled 
to make an order of adjustment of an’ insolvent debtor's 
debt. In view of the adjudication order it would be an impossible 
situation. A further difficulty will be found in the fact that under 
section 53 of the Provincial Insolvency Act the creditor would have 
already acquired the right of avoidance of voluntary transfer if 
made within two years of the petition for insolvency. In the present 
case, in fact, the creditors did complain that the debtor had made 
benami transfers. In these circumstances it seems to us that the 
right view to take is to hold that, after the adjudication order has 
been passed, there is no proceeding pending before the Court with 
regatd to a debt which may form the subject of an application under 
section 8 of the Bengal Agricultural Debtors Act, 1935. 

In that view this Court will not stay the hearing of Miscellaneous 

(1) [1997] A. L К. Nagpur, 288, (а) [1937] A. L В, Lahore, 861. 
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Appeal No. 240 of 1936 in pursuance of the letter addressed by the 
Debt Settlement Board, dated the 3oth May, 1938. 

I may as well dispose of another point wbich bas been raised in 
the course of the argument. It is contended by the learned Advocate 
for Ње creditors appearing before us that the High Court is nota 
Civil Court as mentioned in section 34 of the Bengal Agricultural 
Debtors Act, In support of this view he has referred to section 16 
ofthe Letters Patent in which the High Court is mentioned asa 
Court of appeal from Civil Courts in the province, and he sought to 
make a distinction from section тг in which the High Court is merr 


. tioned as a Court of Original Civil Jurisdiction, It is contended 


that section 34 of the Bengal Agricultural Debtors Act can only 
apply to these Civil Courts which came within the four classes of 
Courts defined by section 3 of the Bengal and North West Province 
and Assam Act (rz of 1887), This, however, putsa very narrow 
construction upon the word “ Civil Court ", It has already been 
held on the Original Side of this Court that a notice ünder section 34 
ofthe Bengal Agricultural Debtors Act would apply to a proceeding 
in the High Court : Nursing Das Tunsooh Das ү. Chogemull (т); 
‘Baijnath Tamahwwalla v. Токты! (2). In taking that view the 
learned Judges construed the words “ Civil Court " in its ordinary 
sensa. [t seems to me that it would be taking too narrow a view to 


_ my that the High Court is not a Civil Court when it acts as a 


Court of Appeal under section 16 of the Letters Patent. This 
contention therefore has no force, 


Inthe view that I have taken onthe question Miscellaneous 
Appeal No. 240 of 1936 will be boarded for hearing, 


Patterson, J. 1—1 agree. 


P. Re Order accordingly. 


(1) (1937) 42 С. W. N. 203. 
(а) (1998) 49 C. W. N. 481, 


Vor, LXIX.] HIGH COURT. 11] 


ОТҮП, REVISION. 
` Bdors Mr. Justice A. N. Sen. 


BHABANI CHARAN LAW ABD OTHERS - Cin, 
о. 1933, 
ww 


BAIKUNTHA SAHA AND OTHERS,” 


` Bengal Agriculinral Debtors Act (VII of 1935), section 34~Notice staying 
execution proceedings in Civil Court—Salein execution of decree held bui 
confirmation of sale net made—Frocecdings, if pending with respect 
te de. x 
A debt із in existence and proceedings are pending in Court with respect to 
the debt within the meaning of section 34 of the Bengal Agricultural Debtors 
Act even after the sale in execution of decree against the debtor is held but the 
sale price was not deposited on the date of notice and before confirmation of 
such sale. 
SFotindra Mohan Banik v. Sewrendra Mohan Rey Choudhury (1) distin- 


gulshed. 
In an application for revision against the order of Munsiff staying farther 


proceeding, the auctlon-purchaser, though not a neoesmry party, but as the 
matter may be decided in the presence of all parties, may be joined asa party at 
a time when his application was barred by limitation, 

Application for Revision under section 115 of the Cede of Civil 
Procedure, | Р 

The material facts will appear from the judgment. 

Messrs. Bejoy Kumar Bhattacharjee and Satyendra Nath Mitra 
for the Petitioners, 

Moises. Bhagirath Chandra Das and Paritosh Sarkar for the 


Opposite Parties, 
с. А, Y, 


The judgment of the Court was ав follows } 
This Rule raises a question regarding the interpretation of December, 8, 
certain. provisions of the Bengal Agricultural Debtors Act. س‎ 
The facts briefly are as follows =—The petitioners Bhabani Charan 
Law, Tatini Charan Law and Satish Charan Law obtained a decree 
for rent amounting to Rs. 344-4-9 against their tenants and in execu- 
tion thereof put the Taluk to sale. On the rgth June, 1937 the 
sale was held and one Akshay Kumar Saha was declared to be the 
purchaser of the Taluk for R& 580. He paid down the deposit of 
257. of the purchase price in accordance with the provisions of 
* Civil. Revision Case No. 255 of 1938, against the order of Rajendra Chandra 
Bhattacharjee, Esq., Милай, ond Court, Feni (Noakball), dated goth November, 
iT [1938] А, I. В, Cale, 589. 


THE CALCUTTA LAW JOURNAL, (Vot, LXIX, 


orler 2r, rule 84 of the Civil Procedure Code and was directed to 
pay in the balance within r$ days i, e, by the 3rd July, 1937. 

Between the roth June, 1937 and thé 30th June, 1937 the judg- 
ment-debtor applied to the Debt Settlement Board of Fazilpur in 
accordance with the provisions of section 8 of the Bengal Agricul- 
tural Debtors Act for a settlement of his debt. The Board senta 
notice to the Court of the Munsiff where an execution proceeding 
was pending stating that an application hai been made to the 
Board by the judgment-debtor for the settlement of his debt. The 
notice was issued in accordance with the provisions of section 34 of 
the Bengal Agricultural Debtors Act and it was received by the 
Court on the goth June, 1937 before the deposit of the balance of 
the purchase price had been made. Thereafter the balance was paid 
and the case came up for confirmation of sale on the 24th July, 
1937. On that date the learned Munsiff stayed further proceedings 
and fixed goth November, 1937 for further orders, On ths 16th 
September, 1937 the auction-purchaser applied to have tbe stay 
order set aside, The matter was heard and decided on the 3oth 
November, 1937 and the learned Munsiff held that the proceedings 
should remain stayed under section 34 of the Bengal Agricultural 
Debtors Act asthe sale was not complete and as the debt had not 
been ex'inguished on the date on which the notice under the afore- 
said section had been received by him. 

Against this order the decree-holder obtained a rule from this 
Court In his application the auction-purcharer was not made а 
party. After the Rule was issued the auction-purcbaser applied to 
be joined asa party and supported the petition of the decree- 
holder, The decree-holder also made an application praying that 
the auction-purchaser may be joined as a party. These applications 
are resisted by the opposite party whó is the jadgment-debtor. It 
was pointed out on his behalf that the right of the auction-purchaser 
to move against the order of stay is barred by limitation and it was 
urged that he should not be permitted to join in the application at 
this late stage. In my opinion the application to join the auction 
purchaser as a party should be allowed. The decree-holder was 
competent to move against the stay order without joining the 
auction-purchaser as а party, This petition was in time, the present 
applications for Joining the auction-purchaser as a party have been 
made not because the auctior-purchaser is а necessary party but in 
order that the matter may be decided in the presence of all parties. 
I accordingly allow the auction-purchaser to be joined as a party to 
the present proceeding. 


Vor. LXIX.] - HIGH COURT, 


The next point for determination is whether the learned Munsiff 
was right in staying further proceedings. Now section 34 of the 
Bengal Agricultural Debtors Act says that when a debtor applies to 
the Debt Settlement Board, for the settlement of a debt in respect 
' of which & suit or procee ding is pending in & Civil Court, the Board 
shall send the Court a notice in the prescribed manner of such 
application and thereupon the suit or proceeding shall be stayed 
until the Board has either dismissed the application or made an 
award thereon, ` KE 

The first point for consideration is whether there was any pro- 
ceeding pending in the Court in respect of the debt of the judgment- 
debtor at the time теп the notice was issued to tbe Civil Court 
by the Debt Settlement Board. Ths learned Advocate for the peti- 
tioner points out that the notice was received on 3oth June, 1937 


and he argues that by that date there was no proceeding pending 


` with respect to the debt, His argument is that by the sale on rgth 
June, 1937 the debt was wiped ont and ceased to exist and, there- 
fore, the proceedings which were pending 1. e. the proceedings for 
the confirmation of the mle were not with respect to any debt, In 
support of tbis argument learned Advocate for the petitioner relies 
on the case of Jatindra Mohan Banik v. Sourendra Mohan Roy 
Choudhury (1) and on the cases of Vrisingha Chandra Nandi Chow- 
dhury v. Kedar Nath Chaudhury (з) ; Manindra: Mohan Roy Taluk- 
dary. Bepin Behari Тама» (3) ; Satyendra Mohan Ghosh v. 
Nibaran Chandra Bose (4) : Jagabandhu Roy Choudhury & Firm v. 
Bhusai Bepari (5) ; Ramendra Nath Mandal v. Dkananjoy Mandal 
(6) ; Jatindra Молан Mondal v. Elaài Вих (7). 

In my opinion all these caser can be distinguished from the 
present one, In all the cases reported in 41 C. W. №. and 4a 
C. W. N. the purchaser of the property in the execution sale 
was the decree-holder and the-Court held that by this sale the 
decree-holder'4 debt was liquidated either completely or when the 
purchase price was less than the decretal dues to the extent of the 
price realised on the ground that the price fetched was set off 
against thg decretal dues. These cases are distinguishable from 
the prese@f®ne where the auctiompurchaser is not the decree-hol- 
der and where the decretal dues have not been liquidated by any 
set ой or appropriation of the purchase money towards them. In 
the case of Jatindra Mohan Banik v. Sowrtmdra Mohan Roy 


(1) пой] A, І, R. Calo. 549. (а) (199%) 41 С. W. М. 1307. 
(3) (1932) 41 С. W. N. 1366. (4) (1937) 41 C. W. N, 
45) (1937) 42 C. W. N. 217. (6) (1937) aC №. №, 248, , 


47) (1938) 42 С. W. М. 539. 
e 


119 


.1938 
ست 


Bhabani Charan Law 


v. 
Balkuatha Saka. 


T20 
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Choudhury (1), the auction-purchaser was not the decree-holder 
but there the purchase money had already been deposited by the 
aucticn-purchaser and before the notice under section 34 of the 
Bengal Agricultural Debtors Act was received there had been 
an order for rateable distribution of the sale proceeds, In these ' 
circumstances this Court held that the debt had been extinguished. 
In the present case the sale price had not been deposited on the 
date of the notite. The sale was not complete, There could 
be no question of the decretal debt being satisfied either in whole 
or in part until the sale price was deposited in Court. 

In the circumstances of this case I аш of opinion that the debt 
was still in existence and that the proceedings pending in the Court 
there with respect to this debt. That being so, the learned 
Munsiff had no other course open to him but to stay further 
proceedings. . 

І accordingly uphold the order of the learned Munsift and 
discharge this Rule with costs—the hearing fee being assessed at 
one gold mohur. ^ 
Р, В, Rule discharged, 


(1) [1938] A. I. R. Сај. 549. 


APPELLATE CIVIL. 


Before Sir Harold Derbyshire, Knight, Chief Justice and Mr. 
Justia Syed Nasim Ak. 


ARDHA CHANDRA SAHA 


v. 


NOMANI GARONL* 


Bengal Tenancy Act (VIL of 1885 as amended by Aci Ш of 1918), Section 49 К 
reviso b. (ii) and Section 4oL— Special protection to Santhals—Bona fide 
mortgagee before 1923, tf protected—Section 491, if mandatory—Court 
executing decree, tf te give reasonable time te the tenant ts pay the amount 
due under decree. 


*Appeal from Appellate Order No. 75 of 1937, against the order of D. К. 
Mukerji, Esq, Additional District Judge, Mymensingh, dated the isth July, 
1937, affirming that of N. Banerji, Esq., Subordinate Judge, rst Court, My mens 
angh, dated the 7th of April, 1937. 


Vot. LXIX.] nich ébuxt, 


The state bas placed the santhals under its own special protection and res- 
tricted the freedom of the aboriginals to alleoate thelr land or to contract to 
deal with It In certain specified ways. 


But the rights of а mortgages, whose mortgage ls a dena fide one and 
executed and regtstered before the year 1973 on which chapter VII A 
of the Bengal Tecancy Асі was extended to the Garos, would be protected 
by the last part of proviso b (if) of Sectlon 49 К of the Bengal Tenancy 
Act. 


Section 49 L of the Bengal Tenancy Act, із mendatcry, The Court executing 
the decree shculd allow the tenant a reasonable time within which to pay the 
amount due under a decree in spite of the fact whether it is asked for by the 
tenant or not. 


Appeal by the Decree-holder. 

The material facts will sppear from the judgment. 
Mr. Birendra Kumar De for the Appellant, 

М». Апа Ranjan Ghose fcr the Respondent, 
The judgments of the Court were as follows : 


Derbyshire, C. J.:—Thbis is an appeal from a decision of the 
Additional District Judge of Mymensingh upholding the decision 
of the Subordinate Judge, First Court of Mymensingh, setting aside 
an order for the sale of a certain property under a final mortgage 
decree. 

The judgment-debtor respondent who is а -widow apparently 
inherited the property tbe subject of the sale from her father, 
They are both members of that primitive community called Garos 
who live in the districts between Mymensingh and Амат. The 
Garos along with other primitive communities in Bengal who are 
grouped together under the name of Sonthals have been the sub- 
ject of protective legislation by the Government of Bengal as will 
be hereinafter mentioned, 

The appellant, Ardha Chandra Saha, ія а moneylender and not 
a member of any of these primitive communities. In 1916 the 
‘Judgment-debtor’s father executed—so we are told at the Bar—a 
simple mortgage in favour of the decree-holder and that mortgage 
was duly registered in accordance with the provisions of the Indian 
Registration Act, The mortgage was given in respect of the 
land in question to secure repayment of r loan of Rt. зоо together 
with interest which we are told was 75 per cent per annum, 
Apparently, that interest had not been paid regularly if indeed it 
had been paid at all. 

In 1918 а Statute was patsed by the Government of Bengal 
which became Chapter ҮП A of Bengal Tenancy Act and was 


\ 


ist 


Decemter, 1. 
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numbered sections 49À to 49 O of the Act Tbe purpose of sec- 
tions 49A to 490 was to protect these Sonthals against their own 
improvidence or lack of business experience and to restrict the 
alienation of land by them, Originally sections 49А to 490 only.. 
applied to the Sontbala in the districts of Birbhum, Bankura and 
Midnapore, but provision was made in section 49A (2) whereby 
the Local Government could, from time to time, by notification 
in the Calcutta Gazette, declare that the provisions of sections 
49A to 49-O should apply to other original castes and tribes there- 
in mentioned and amongst them the Garos, In 1933 the Govern 


“ment of Bengal extended the provisions of section 49А to 49-0 to 


the Garos. 

Ín 1928 the decree-holder commenced a mortgage suit against 
the mortgagor, the present judgment-debtor. Weare told at the 
Bar and it is not disputed tl at the amount of indebtedness at the 
time was Rs. 2700 made up of the original principal of Ra: soo 
and the interest which had accumulated since 1916. Іп 1929 a 
preliminary mortgage decree was passed and in 1932 the final 
mortgage decree was passed, the amount of the same being about 
Rs. r50o, the decree-holder having abandoned or agreed to 
abandon the rest of bis claim. On November 18, 1935 there was 
& slo of the mortgage property in execution of the final mortgage 
decree and the  decree-holder was the auction-purchaser. On 
December ar, 1935 that sale was confirmed. On August s4, 
1936 an application was made to the executing Court to set aside 
the sale and, as related before, on April 7, 1937, the Subordinate 
Judge of the First Court of Mymensingh set aside the sale and 
on July 15, 1937 the Additional District Judge of Mymensingh on 
Appeal confirmed the order of the Subordinate Judge. 

The decree-holder auction-purchaser, the original mortgagee 
has appealed against the decision of the Additional District Judge, 
The grounds for the decisions of the Suberdinate Judge and the 
Additional District Judge аге that the decree for sale in this case 
тав contrary to the provisions of section 49K. The appellant 
contends that he comes within the saving provisions of the 
proviso (b) (ii) to section 49K, that he is entitled to have the decrea 
for sale executed, and that the order setting aside the sale was in 
consequences wrong. 

Before I deal with the position under section 49K I will mention 
some of the earlier provisions of this legislation for the поша 
ofthe Sonthal& Section 49B provides: 

“No transfer by an aborigioal tenure-holder, rafya/ or under 


Vou. LXIX.] ` HIGH COURT. 


saiyaf of bis right in bis tenure or holding, or in any portion 
thereof, by private sale, gift, will, mortgage, leate or any contract 
or agreement, shall be valid to any extent except as provided in 
. „tbis Chapter" (Le. Chapter VII A) 

Section 49C provides ; 

"An aboriginal tenvre-holder may grant a lease to another 
aborigival, to hold the land asa tenure-holder, or to cultivate it as 
araiyat* * a» 

Section 49D provides ¢ 

“An aboriginal ғаѓуаї may  sub-let bis: holding to another 
aboriginal to cultivate it as an under-zaífyaf.? 


By Section 49F- an aboriginal tenure-holder, rarya/ or under- 
raiyat may enter into а complete  utufructuary mortgage with 
another aboriginal fora certain period and for certain purposes 
but not othe rwise, 


By section 49F transfers of land may be made to persons other 
than aboriginals only with the consent of the Collector. 


By section 49G the Courts are not to recognize as valid 
transfers in contravention of the provisions of Chapter VIIA. 

By section 49H the Collector has power to set aside improper 
transfers by aboriginal tenure-holders. | І 


It will thus be seen that the State bas placed the Sonthals 
under its own rpecial protection and restricted the freedom of the 
aboriginals to alienate their land cr to contract to deal with it in 
'ceriain specified ways. That of course ів in the interests of the, 
aboriginals themselves, 

Section 49K provides: 

"Notwithstanding anything in this Act, no decree or ordet 
shall be passed by any Court for the sale of the right of an aborigi- 
nal tenure-holder, ratyaf or under-ratyat in his tenure or holding, 
or in any portion thereof, nor sball any such right be sold in execu- 
tion of any decree or order ; 

Provided as follows :— 

(a) any tenure or holding belonging to an aboriginal may be 
sold, inexecu‘ion of a decree of a competent Court, to recover 
an arrear of rent which has accrued in respect of the tenure or 
holding ; | 

(b) nothing in this section shall affect any right to execute a 
decree for the sale of any such tenure or holding, or tbe terms 
or conditions of any dona fide contract relating thereto,if such decree 
мав passed, or such contract registered,— 
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(i) in the case of the Sonthals of the districts of Birbhum, 
Bankura and Midnapore, before the rst Novem ber, 1916, and 

(ii) in the case of other castes and tribes to which this chapter 
bas been applied, atleast опе year befcre tbe date of tbe publi- - 
cation of the notification under scctioh 49А, sub-section (ғ), in 
respect to such castes or tribes ; : 

(c) nothing in tbis section shall affect ару right for the sale of 
any such tenure or bolding for the recovery of any dues which are 
recoverable a8 public demands," | 

This is not a care under proviso (a) (огап execution of a 
decree for arrears of rent, nor is it under proviso (c) а proceeding 
for the recovery of a public demand such as taxes or rates, The 
judgment-debtor contends that the main provisions of the section 
operate in bis favour and that bis tenure rights canrot be scld 
in execution of the mortgage decree-a contention which the Addi 
tional District Judge has upheld. The appellant decree-holder 
says that he comes within the proviso (b) (ii). " 

This is not a case of the execution ofa decree for sale of the 
tenure where such decree was pasted at least one year before the date 
of the publication of the notification under section 49A, which 
was in 1923 ; the decree was passed nine years later— in 1932. 

The question is—Does it come within the other part of the pro- 
viso whicb, separated fromthe part I have just mentioned, reada 
as follows, “Nothing in tbis section shall affect the terms or condi- 
tions of any jo ta fde contract relating to such tenure or holding, 
if such contract was registered at least cne year before the date of 
the publication ofthe notification under section 49А” that is, one 
year before the date іп rga3 on which the Act was extended to the 
Garon 

This was a simple mortgage made, it was agreed, dona fde in 
1916, and in that mortgage there was a promise by the mortgagor 
that in the event of bis failing to pay, according to his contract, 
the mortgagee would have a right to cause the mortgaged property 
to be sold and the proceeds of sale applied tothe payment of the 
mortgage debt. This is the effect of a simple mortgage according to 
section 58 (b) of the Transfer of Property Act. 

I cannot regard that as anything other than a Joma fde contract 
relating to the tenure or holding and as it was registered more than 
опе year before 1923, namely in 1916, it seems to me that the 
mortgagee’s rights under that contract are protected by section 49K, 
proviso (b) (ii) Those rights include the sale of the property in 
execution of the final mortgage dectee: which he has obtained, 
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Therfore I am unable to agree with the reasons which the Addi 
tional District Judge and the Subordinate Judge have given for 
the setting aside of this sale of the mortgaged property. 

There is however, one further prevision in this protective legis 
lation which the lower Courts do not teem to have noticed or acted 
upon, which in my view they ought to have noticed and acted 
upon, Those provisions are contained in section 49L which reads : 

“If the sale of atenure or holding, or any portion thereof, is 
ordered in execution of a decree against an aboriginal tenure-holder, 
raiyat or under-raiyat in respect of such tenancy or portion thereof 
the Court executing the decree shall allow the tenant reasonable 
time in which to pay the mount due.” 

The decree was received by the executing Court on July 27, 
1935 and was registered on that date. On August 17, 1935, notice 
was issued by the Court under order 21, rule 66 fixing September 
19, 1935 as tbe date for settling the terms of the proclamation for 
sale, On eptember 19, ro cbjection was raised by the judgment- 
debtor when the matter was before the Court and on December 18 
the property was sold. It is clear, therefore, that between the 
executing Court receiving this decree for execution and the sale 
itself there elapsed a period of less than four months at the out- 
side, There does not appear from the records any evidence that 
the Court allowed the tenant of the holding—in tbis case the 
judgment-debtor—a reasonable time, in which to pay the amount 
that was due, namely Rs. 1500. In my view the provision of 
section 49L by which the Court executing the decree should 
allow the tenant a reasonable time within which to pay the amount 
due was mandsto;y. It was a provision enacted by the Legislature 
for the protection of this particular clase of persont—the Garos— 
of whom the judgment-debtor was one, and it was for the Court to 
give ths reasonable time whether it was asked for by the tenant 
or not. 

Whatis reatonable time depends upon the circumstances of 
the case, two elementebut not the only elements— being the 
amount of the debt and the pecuniary circumstances of the 
debtor. The Court not having given the debtor reasonable time 
within which to pay the amount due, the order for sale is invalid. 
The consequence is that tbe sale is not valid. For those reasons 
and not the reasons given by the learned Judges below, I am of 
the opinicn that this order setting aside the sale was right and that 
the appeal should be dismissed, | 

Опе cannot help being struck in this case by the fact that in 
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1916 Ra, 300 was lent to the mortgagor and that in 1932 that debt 
by accrual of interest had increased to Rs, 2700 although only 
Rs. 1509 was asked for by the decree-holder, Even then the 
rate of interest, baving regard to the fact that there was mortgage 
security of lands, appears to me to Бате been exorbitantly high. 
It is not for me to advise the judgment-debtor in this case, but 
I can say that she would be entitled to go to. the Debt Settlement 
Board for some adjustment of that amount without suffering from 
any qualms of conscience. : * 


As to the costs in thie appeal there will be no бейет. 
The result is that the appeal will be dismiss»i without costs, 


Nasim Ali, J. :—1 entirely agree with the order which my 
Lord, the Chief Justice, has just now made in this appeal, 


р, R | - Appeal dismissed, 


CIVIL, REVISION, 


"iu Mere Mr. Justice S. К, Ghost and My, Justice 
i É В. K. Mukherjea. 


NUR MIA AND ANCTHER 
v. 


NOAKHALI NATH BANK LTD.* 


Bengal Agricultural Debtors Act (VII of 1931), Section 2, clause (8), sub- 
clause (vi), Sections 18, 33, 34— Notice by Debt Settlement Board—Juris- 
diction of Ciril Court to go into the question whether the ‘debt! is а debi 
within the meaning of the Aci—Protection—Matcrial point of time~ 
Creditor Bank incl ided in the Schedule under the Reserves Bank of India 
Ack (U of 1934) after the filing of application bud before stay, if entitled to 
protection, . 

A Civil Court after recelpt of notice under section 34 of the Bengal Agricul- 
tora) Debtors Act has jurisdiction to enter into the question whether the debt, 


* Civil Revision Case No 937 of 1938 and Reference No 5 of 1928, against 
the order of R. L. Рапегјее, Esq, Subordinate Judge of Noakhali, dated the 
rth Ари 1938, 
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in respect of which the proceeding is pending before it, is a debt within the 
meaning of clause (8) of section 2 of the Act and If it finds that it does not 


come within that defiaitlon it should not stay proceedings in pursuance of that 
notice. 


The provisions in section 18 of the Bengal Agricultural Debtocs Act 
assumes that the debt is опе which comes within the definltloo of the debt 
as laid down in clause (8) of section a of the Act, and on that assumption the 
question to be decided by the Board ts whether that debt is nll and if It is not nil 
what is the amonnt of it. 


The material point of time to be considered to avall of the protection 
under the Act is the time wheo the application for stay before the Board із 
made. 


So the creditor Back having been included in the Schedule to the Reserve 
Bank of India Act subsequent to the filing of the application before the Board 
but before the application for stay was entitled to get protection onder 
sub-clause (vi) of clause (8) of section 2 of the Bengal Agricultura! Debtors 
Act. n 


Per Kukherjea, $: The Bengal Agricultural Debtors Act is а special Асі 
which oonfers special jurisdiction upon the tribuoal set up by it, to deal with 
certaln specified cases and it lays down new remediss and new procedure, The 
jurisdiction that the Debt Settlement Board exercises within the limits of Its 
authority must be deemed to be exclusive and cannot concurrently be exercised by 
the Civil Court. This ts apparent from the whole scheme and structure of the Act, 
The Board can exercise its jurisdiction only In certain limited and special cases 
which are laid dowa in the Act Itself. 

The lntention of the Bengal Agricultural Debtors Act is to give rellef to a 
perticular class of debtors only and the expressions ‘debt’ and ‘debtor’ as 
defined In the Act bave been used In a restricted and limited sense, 


When а tribunal exercises a subordinate or special jurisdiction the question 
whether the condition essential to give it jurisdiciloa is present or not fs left to 
the ordinary Courts of the land. Of course there is no inherent obstacle to a 
Civil Court belng vested with exclusiva and final powers in the matter of dater- 
mining the limits of its own authority. : 


A Civil Court із obliged to stay the proceedings before it without any notice 
if it Is apprised of the fact that an application for.settlement of debt has already 
been presented to the Board. 

A, plication for Revision under Section 115 of the Chae of 
Civil Procedure. 

M+. Hamidul Над for the Petitioners. 

Messrs, Atul Chandra Gupta, Bhagirath Chandra pas and 
Jitendra Kumor Sen Сира for the Opposite Party and dn кшк 
of the Reference. 

The judgments oí the Court were as follows : 

5, К. Ghose, J. :—Thbe questions for decision arise out of a 
Reference under Order 46, rule т of the Code of Civil Procedure 
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emt. and & Civil Revision case started on a petition. In both cases the 
1938, Court had received notice for stay of proceedings under section 


34 of the Bengal Agricultural Debtors Act of'rg35. In both 

v. cases the common question is whether the Court on receipt of 
каны Nat Bank such notice has jurisdiction to go into the question whether the ' 
debt in receipt of which a proceeding is pending is a debt as 
defined in the Bengal Agricultural Debtors Act and, if the Court 
finds that the debt does not come within the definition, whether 
in that case the Court can disobey the notice for stay under section 
34. In both cases the creditors are the Noakhali Nath Bank Ltd., 
but the judgment-debtora are different. In the Reference case, 
the creditors instituted the tuit on 3rd March, 1938. Thereafter, 
& notice under section 34 of the Bengal Agricultural Debtors Act 
was received and in pursuance thereof proceedings were stayed. 
The plaintiff then filed an application for vacating the stay order. 
It appears that by an order of the Government of India dated oth 
December, 1937, which was published in the Gazette on the 11th 
December, 1937, the Noakhali Nath Bank Ltd., was included in 
the second schedule to the Reserve Bank of India Act. So, the 
contention is that the debt in this case comes within the exception 
mentioned in sub-clause (vi), clause (8) of section a of the Act. 
The learned Munsif who has made the Reference bas formulated the 
question thus $ f 

“If the debt in question ita protected one being a liability to 
& Bank included in the Reserve Bank Act Schedule the question 
is. whether any Debt Settlement Board has any jurisdiction to 
entertain any application regarding it. And the further question 
is whether when a D. S. Board takes cognisance of a debtors 
liability to a Bank of the requisite description, the Civil Court is 
competent to ignore it altogether on the ground that the notice 
issued by the D. S. Board is perfectly slira vires.” 

The learned Мапа in bis letter of Reference has taken the 
trouble to give a useful summary of the relevant cases already 
decided by this Court. He himself is of opinion that the Court 
cannot refuse to stay the proceeding after receipt of the notice 
under section 34 and the creditors must take their objection to 
the Debt Settlement Board. In some of the reported cases, this 
Court has pointed out that the Act has set up its own tribunal 
and has laid down the principle that where the Act has expressly 
provided that certain matters are to be decided by that tribunal 
А the Civil Court must refrain from going into those matters, but 
where there ig no express provision jn respect of the tribunal under 


Nur Mia 


S. К. Ghose, F. 
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the Act the ordinary Court must act in the exercise of its powers, 
Following this principle it has been pointed out in cases under 
section 34 of the Act that it is for the Court to decide whether 
there is a proceeding pending before it and whether that pro- 
ceeding is in respect of a debt which isthe subject matter of an 
application under section 8 or a statement un jer sub-section (т) of 
section 13, a8 intimated in the notice. See Form XV prescribed 
Бу rule 73. Thus it has been held that if an execution sale has 
already taken place the debt is wiped out from the proceeding 
and the notice under section 34 cannot operate for there is nothing 
to stay. The Act defines what is a "debt" under the Act and 
what isa “debtor.’’ It does not include all kinds of debt but 
there are certain exceptions as mentioned in clause (8) of section 
2, The definition of “debtor” is narrower, because even though 
there may be a “debt” as defined in clause (8) the person who is 
liable for that "debi? may not be a “debtor” within the meaning 
of clause (9) of section з. Who is to decide the question whether 
there is a debt and whether the person who is liable for that debt 
is a debtor within the meaning of the Act. This is provided for 
in sections 18 and зо. It will be seen thatthe relevant terms 
of the two sections are somewhat different. Section 18(1) 
Tuns thus: 

“If there is any doubt or dispute as to the existence or amount 
of any debt, the Board shall decide whether the debt exists and 
determine its amount : 

“Provided that a decree of a Civil Court relating to a debt shall 
be conclusive evidence asto the existence and amount of the debt 
aa between the parties to the decree.” 

Section 20 runs thus : 

“If any question arises in connection with proceedings before 
a Board under this Act, whether a person is a debtor or not, the 
Board shall decide the matter.” 

We are not here concerned with the question regarding a 
debtor. We are here concerned with the question regarding a 
debt and s> the construction of section 18 is relevant. Mr. Gupta 
for the creditor in this Court has contended that the provision 
in section 18 assumes that the debt is one which comes under the 
definition of debt as laid down in clause (8) of section a and on 
that assumption the only question which the Board is to go inta 
is whether that debt is nil and, if itis not nil, what is the amount 
of it. I think this contention is correct and it is confirmed by 
the proviso, since the decree of the Civil Court which concludes 
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the question before the Board surely does not decide the point 
whether the debt is one under the Actor not, This is also com 
firmed by sub-sections (a), (3) and (4) of section 18 which deal 
with the question of the amount, In this connection, see also 
section 36, clause (а). It is noteworthy that dismissal of the appli- 
cations by the Board is provided for ty section 17 which expressly 
lays down the grounds upon wbich dismissal may be made and 
these grounds do not specifically include the ground of jurisdic- 
tion, Thisis quite consistent with the fact that the Act creates 
a special jurisdiction and the procedure laid down for proceedings 
under the Act assumes that the matter dealt with is one which 
comes within the four corners of tbe definition of the terms "debt? 
and "debtor", Section 8, fcr instance, which starts with the 
application Iays down that the application is to be bya “debtor” 
for the settlement of bis "debi", Theresfter the subsequent рго- ` 
ceedings as provided for inthe Act assume that the party before 
the Board isa “debtor? andthe matter dealt with in the applica- 
tion ів “debt” as defined in the Act. Where there is no "debt? 
as defined in the Act, the Act does not apply. Ina recent natter 
before this Court we have already held that section 34 does not 
apply to the case of persons who are not applicants before the 
Board. Upon tbese considerations, I am of opinion that it is 
for the Court on receipt of notice under- section 34 to decide the 
question, not only that there is a proceeding pending before it, 
but also that the subject-matter of that proceeding is a debt as 
defined in the Act. I( the Court finds itis not auch a debt, then 
the notice under section 34 cannot operate so ва ќо мау the pro- 
ceedings in the Court. | 

In my judgment, therefore, the point referred by the learned 
Muntif should be decided thus, The Civil Court after receipt of 
notice under section 34 of the Bengal Agricultural Debtors Act 
bas jurisdiction to enter into the question whether the debt, in 
respect of which the proceeding is pending before it, is a debt with- 
in the meaning of clause (8) of section з and if it finds that it does 
not come within that definition, it should.not stay proceedings in 
pursuance of the notice. 

This point aleo arises in Civil Revision case No. 937 of 1938 
and the answer must be the same. There is however, a further point 
which arises in that case. The petitioner in that case filed an appli- 
cation under the Bengal Agricultural Debtors Act on 26th Septem: 
ber, 1937. The decree-holder Bank started execution in Execution 
Cate No, 22 of 19:8 on зга February 1938. A notice under sec- 
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tion 34 of the Act was issued on the 8th April, 1938 and served - 
on the same day оп the Subordinate Judge. As mentioned ` 


already, tho Bank was included in the Schedule of the Reserve 
Bank of India on oth December, 1937. The Subordinate Judge 
' by his order dated rrth April, 1938 decided that the notice of stay 
under section 34 should be disregarded and execution should pro- 
ceed. From these facts, the second point mised in the Revision 
Case is whether the Noakhali Nath Bank Limited, having been in- 
cluded in the echedule subsequent to the filirg of the application 
before the Board, can get protection under sub-clause (vi) of clause 
(g) of section 2. It is contended for the debtor in this case-that 
tince at the time of the application to the Board the Nath Bank 
was not included in the schedule of the Reserve Bank, it cannot 


claim that its debt should be protected, The answer to that turns 


on the question whether the debt must be a protected one at the 
time of the application to the Board or at the time of the stay or- 
der. It teems to me that only the latter point of time is material. 
This is in accordance with section 34 and consistent with my 
answer on tbe first point since it is for the Court to decide on re- 
ceipt of the notice whether the subject matter of the application 
pending before it із а debt within the meaning of the Асі, That 
being so, if at the time of the notice the debt is not a debt as defin- 
ed in the Act, the notice has no force as against the Court, In 
that view, I think, that in this case the Court may disregard the 
notice to stay the pracetding under section 34- 

The result is that the order as made by the Subordinate Judge 
on the 11th April, 1938 must be upheld, — 

A copy of the judgment should be transmitted to the Court of 
the second Munsiff, Noskbali and such Court shall proceed. to’ dim 


pose of the cate in cc nformity with the decision of this Court. un 


The Rule stards dircherged. There will be no order for costs, 

Mukherjea, J. 2—I agree with my learned brother in the 
dechion which he has arrived at both in the Reference as well as 
in the Revision case, 

The Reference has been made by the Munsif, snd Court, Noa- 
khali, under Order 46, rule т of the Code of Civil Procedure and 


it isin connection with Small Cause Court Suit No. 49 of 1938 of. 


that Court, - 

The suit was commenced by the plaintiff Bark against the de 
fendant, one Feslul Karim for recovery of a sum of Rs, 245 due 48 
principal and interest upon a note of hand executed by the defen- 
dant in favour of the plairtif. The suit was instituted on'the grü 
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of March, 1938 and on the rsth of March following a notice under 
section 4.0f the Bengal Agricultural. Debtors Act was received by 
the Court, requesting it to stay the suit, The Munsif stayed the 
suit and on the 26th of March, 1938 the plaintiff made an applicg- 
tion for vacating the order to stay on'the ground that the notice ` 
was wholly without Jurisdiction, inasmuch ss the plaintiff Bank 
being a ‘scheduled Bank the money due to it was not a debt under 
section -2, clanse (8), rub-clsuse (vi) of the Bengal Agricultural 
Debtors Act and consequently the Debt Settlement Board was 
incompetent to entertain any application for the settlement of such 
в debt. 

The point on which the learned Muntif entertained а reasonable 
doubt and which is referred to us for our opinion ia, as to whether 
the Civil Court on receipt of a notice under section 34 of the Bengal 
Agricultural Debtors Act was competent to investigate the character 
of the liability in question, upon a prayer of the decree-holder for 
ignoring the notice on the ground that the debt was not a debt 
within the meaning of the Act. 

. lagree with my learned brother that? the — formulated 
by the Munsif must be answered in the affirmative. The Bengal 
Agricultural Debtors Act is undoubtedly a special Act which 
confers special jurisdiction upon the tribunal set up by it, to deal 
with certain specified cases and it lays down new remedies and 
new procedure, The jurisdiction that the Debt Settlement Board 
exercises within the limits of its autbority mus! be deemed to be 
exclusive and cannot concurrently be exercised by the Civil Court. 
This is apparent from the whole scheme and structure of the 
Act and "particularly from sections 33 to 36 which are intended 
to stay the hands of the Civil Court or to render its orders and 
decisions nugatory when they ^come into conflict with anything 
which is-done by the Board under the provisions of the statute, 
The Board, however, can exercise its jurisdiction: only in certain 
limited and special cases which are laid down in the ‘Act itself, 
The intention of the Act, as we gatber from.the preamble, is to 
give relief to & particular class of debtors only and the expressions 
“debt” and "debtor," as defined in the Act, have been used ina 
rather restricted and limited sense, Certain class of liabilities 
which would ordinarily come within the meaning of the word 


"debi? are specifically excluded from the scope of the Act and even 


when a liability is a debt, the person saddled with Jit is not neces 


лашу a debtor, In order to Бе а debtor and to have the requisite 


competency to invoke the provisions of the Act,a person mpi - 
e. T ` - 
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fulfil certain requirements which are enunciated in tection 4, 
clause (9) of the Act. It iea ‘debtor’ thus defined who сат pre- 
sentan application for settlement of his cebt under :section 8 
of the Act, It seems, therefore, that the Act does not cdmé into ‘ 
operation at all when there is no debt within the meaning of the 
Act, and the Debt Settlement Board · cannot also exercise its func- 
‘tions in the matter of settlement of debts unless the ‘applicant 
before it is & debtor as defined in the statute. “The question is 
whether the Board itself can decide as to whether a particular 
liability is a debtor the applicant before it is a debtor which would 
entitle it to-exercise its jurisdiction under the Act. Ordinarily, 
when .a tribunal exercises a subordinate or special jurisdiction 
the question whether the condition essential to give it jurisdiction 
is present or not is left to the ordinary Сошіз of the land. I 
sgree however with Mr. Justice Ameer Ali in holding that there 
is no inherent obstacle to a Civil Court being vested with exclusive 
and final powers in the matter of determining the limits of its 
own authority. [Vide Baijnath Tamakuwalla v, Torwull (1)]. 
The question, therefore, narrows down to this asto how far the 
legislature either expressly cr by implication has endowed the 
Debt Settlement Board with authority to determine the matters 
which are necessary to enable it to exercise its powers under 
the Act. 

As І bave said above, the proceeding is initiated before the 
Board by an application for settlement of debt under section 8 
of the Bengal Agricultural Debtors Act and “е application must 
be made by a debtor and unless the debtor has already made the 
application, by any of his creditors. Sections ro and 11 lay down 
the form of the application and the statement it should contain. 
The sections that follow set out the procedure that is to be adop- 
ted by the Board in disposing of the application and unless the 
application ia. dismissed summarily under section 17 of the Act, 
notices are to be served on all persons named im the petition and 
the Board should proceed to settle tbe debt in the manner leid 
down in the Асе. Section зо then lays down that if any question 
arises inconnection with a proceeding before the Board under 
this Act whether a person is debtor or not the Board shall decide 
the matter, There is no ambiguity with regard to the provision 
of this section and, .in my opinion, it is established beyond doubt 
that the Board is given exclusive jurisdiction to decide as to 
whether or not a person isa debtor within the meaning of the 

(1) (1938) 44 C. W. N. 481. ` i ВЕ 
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Act and is competent to make an application under section 8 of 
the Act, The decision of the Board in this matter can be revised 
only by the appellate tribunal that is constituted under section 
40 of this Act and the Civil Court cannot exercise any concurrent — 
jurisdiction in this matter. This is well established by a series 
of cases in this Court and reference may be made only to the 
case& of Harish Chandra Pal v. Chandra Nath Saka (1); 
Soilabala Desjeys v. Nityananda Sarkar (2); and Baijnath 
Tamakurwalla v. Tormul] (3). t 
The question now is as to whether the Board is also given 
authority by the statute to decide the question as to whether a 
liability is a debt at all within the meaning of the Act. Tho 
answer to this question, in my opinion must be in the negative. 
Stress is laid іп this connection on the provision of section 1&1) 
of the Act, the wording of which isas follows: “If there is any 
doubt or dispute as to the existence oramount of any debt, the 
Board shall decide whether the debt exists and determine its 
amount.” Ip my opinion the word ‘debt’ here has the same 
meaning that is given to it by section s, clause (8) of the Act, 
and the enquiry contemplated by this section is not one asto 
whether the liability amounts toa debt at all within the meaning 
of the Act but whether a debt as defined by the Act and which 
is alleged by the party to exist exists as a fact; and if so, what 
is its amount, The word ‘existence’ cannot have reference to the 
character of the liability and this is clear from the proviso which 
lays down that a detree of the Civil Court relating to a debt shall 
be conclusive evidence as to the existence or amount of the debt 
as between the parties to the decree, It is obvious that the 
Civil Court cannot say anything as to whether the liability of the 
judgment-debtor {sa debt within the meaning of the Act or not. 
This interpretation is also borne out by the marked difference in 
the language which exists between sections 18 and 20 of the Act. 
Under section 20 if any question arises before the Board as to 
whether a person isa debtor or not the Board shall decide the 
matter, But in section 18 there are no words.to show that the 
Board has authority to decide as to whether a particular liability 
amounts to a debt within the meaning of the Act or not It 
presupposes that there is an allegation of debt as defined in the 
Act the only dispute being with regard to its existence and amount. 
Tt is significant to note that section 17 of the Act which enumerates 


(1) (1938) 42 C. W. №. 411. (a) (1938) 48 C. №, N. 415. 
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the circumstances under which an application under section 8 
could be summarily dismissed does not provide for. throwing out 
such an application јн Даи on the ground that the liability wag 
‚ nota debt 

If we now look at sctions 33 and 34 of the Act we find that 
they are intended to stay the bands of the Civil Court only when 
there is a debt -included in an application under section 8, or 
statement under section r of the Act and & suit or proceeding 
in respect of the debt is pending before it. It has been held already 
in а series of cases by this Court—Vide the cases of /agabamdkw 
Roy Choudhury, frm v, Bhusai Bepari, (1); Ramendra Nath 
Монда! v. Dhananjop Mondal, (2) and Jatindra Mohan Mandal 
v. Мам Вих, (3)—that when a debt is satisfied by. an execution 
sale and no proceeding in respect of а debt can be said to be 
pending before a Civil Court, the Court is not bound to stay any 
proceeding by way of confirmation of sale or otherwise even if 
this proceeding is expressly mentioned.in the notice under section 
34 of the Bengal Agricultural Debtors Act. I think that it is 
equally correct to say that the Court can refuse to stay a procee- 
ding ora suit if it is satisfied upon enquiry that there is no proe 
ceeding or suit pending before it which is in respect of. any dest 
as defined by the Bengal Agricultural Debtors Act, I think that 
no anomaly or conflict of jurisdiction is likely to arise as has been 
suggested by Mr. Hamidul Hug. As I have already held, the 
Board is not given exclusive jurisdiction to decide as to whether 
a liability is a debt or not and its assumption of jurisdiction 
depends upon the fact that there is adebt. A decision of the 
Civil Court thet there is no debt, is, therefore, binding upon 
the Board which must refuse to diede in the matter and 
further. 

. Coming now to the Revision Case it may be said at ‘the ontset 
that one point that is involved in this Rule is identical with that 
which is raised in the Reference that is just disposed of, 

The Rule was obtained by certain judgment-debtors and it 
Че directed against an order of the Subordinate Judge refusing 
to stay certain execution proceedings on receipt of а notice under 
section 34 of the Bengal Agricultural Debtors Act. The decree- 
holders are the Nosakbali Nath Bank Ltd. and they obtained а 
decree against the judgment-debtors for а sum of about Rs, 2763 
in the year 1935. On the soth of September, 1937, the Judgment- 


(1) (1937) 4a C, W. N. 217. (а) (1932) 42 C. №, №. 918, |, 
(3) (1938) 42 C. W. N. 530. , 
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debtors applied for settlement of their debts under section 8 of 
the Bengal Agricultural Debtors Act. On the gth of December, 
1937, When the proceeding is pending before {Һе Debt Settlement 
Board the plaintiff Bank was included in the list of scheduled . 
Bank. On the 3rd of February, 1938, the Bank started execution 
proceeding against the judgment-debtors and on the 8th of April, 
1938, the executing Court received,& notice under section 34 of 
the Bengal Agricultural Debtors Act. The Court refused to stay 
proceeding on the ground that the deéree-holders being a 
scheduled Bank the debt due to them was nota debt within the 
meaning of the Bengal Agricultural Debtors Act and consequently 
the Debt Settlement Board had no jurisdiction to entertain an 
application for settlement of the debt under section 8 of the Act 
or to send down a notice under section 34 of the Act. 

Two points have been raised on bebalf of the petitioner in 
this Rule, In the first place it i$ said that the Court on receipt of 
a notice wnüer section 34 of the Act was bound to stay the pro- 
ceeding, and was not competent to enter into and decide the 
question as to whether the liability was a debt or not. This 
question has been sufficiently discussed in connection with Refe- 
тепсе mentioned above. In view of the reasons given there the 
contention of tbe learned Advocate for the petitioner on this Point 
must be over-ruled. 

It is contended in the second place that even if the Civil Court 
had jurisdiction to investigate the matter it was bound to stay the 
execution proceedings under section 34 of the Bengal Agricultural 
Debtors Act inasmuch as the liability was certainly a debt at the 
time when the application for settlement of debt was made and any 
subsequent change in the constitution of the Bank could not alter 
its nature. 


I may say at tho outset that I agree with Mr, ‘Gupte in holding 
that section 34 is not the proper section which is applicable to the 
facta of the present case. It seems to me that sections 33 and 34 
fre complementary sections, Section 33 contemplates а case where 
an application has been made before the Debt Settlement Board 
prior to the starting of a suit or proceeding in the Civil Court and 
this section imposes 2 bar upon the Civil Court and precludes it 
Жош entertaining any such suit or application. Section 34 on the 
other hand applies to cases where a suit or proceeding is already 
started in a Civil Court and this fact is brought to the notice of 
the Debt Settlement Board when an application for settlement of 
decr mudo, afore at In such рк каш on the 
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Board to issue notice under section 34 of the Act. As in this 
case the execution case was filed long after the application for 
settlement of debt was presented before the Debt Settlement Board, 
Section 33 is, in my opinion, the proper section applicable and not 


` section 34. But the distinction is not very much material for- 


our present purpose for even И section 33 is the proper section to 

be applied, the Court is nevertheless obliged to stay the proceeding 
without any notice if it is apprised of the fact—and there is no 
doubt that. it was so apprised here—that an application for settle- 
ment of debt has already been presented to the Board. The 
question, therefore, that really arises is, asto whether the Civil 
Court was bound to stay the proceeding when the debt included 
in the application before the Board had céated to be a debt 
before the suit or proceeding was commenced in the Civil Court. 
In order that the Civil Court might be called upon to exercise 
its powers under section 33 or section 34 of the Act, it is necessary 
‘under both these sections that there must be a sult or proceeding 
pending in respect of а debt, Ifthe liability bad ceased to be 
adebt at the time when the suit or proceeding was commenced 
in the Civil Court it cannot be said tbat any suit or proceeding in 
respect of ару debt was pending before such a Court and neither 
of the sections obliges Ше Civil Court to stay its hands under such 
circumstances, Looked at from this point of view the Civil Court 
in this case was perfectly justified in refusing to stay the procee- 
ding when the notice was served upon it under section 34 of the 
Bengal Agricultural Debtors Act, It is argued by. Mr. Huq 
that it would lead to anomalous consequences if the material 
time is taken to be the time when the suit or proceeding is соп» 
menced in the Civil Court. itis said that as the liability WAS & 
debt at the time of the application ander section 8 the Boerd 
had jurisdiction to proceed under the Act. If sections 33 and 
34 which are intended to assist the Boord in the work of settling 
a debt, be held not to be applicable to such cases, there will be 
а clear conflict of jurisdiction. I do not think that there is really 
kny substance in this contention. - If, as I have already held, 
the liability is not & debt, it does not come witbin the purview 
of the Act at all and the Board has no jurisdiction to exercise in 
this matter. In my opinion if, what wasa debt before had ceased 
to be so prior. to its beirg settled by the Board the latter loses all 
jurisdiction in respect ef tbe same and cannot proceed any further 
in the matter, . 

For these reasons, I agree that this Rule should be dischafged. 
Р, Re Rule! digckarged 1 Reference answered affirmatipely. 
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AMAL CHANDRA BANERJEE 


RAM SWARUP AGARWALLA* 


Auction-purchaser, {f entitld to refund of ike purchase meney— Salo, noi 
sei aside—Civil Procedure Code (Act V of 1908), Section 151, Order 21, 
rules 91, g3— Indian Limitation Act (IX of 1908), Section 5, if applicable 
to applications under Order 21, rule 91 of the Codd of Civil Frocedure— 
Anction-purchaser, if has any remedy apart from the provisions ef tke 
Cede. 


A purchaser at an execution sale cannot get a refund of Ыз purchase money 
on the ground that the judgrrent-debtor bas no saleable interest in the property 
‘sold, unless the sale is sot aside. 


Such a purchaser is restricted to bis remedy under Order 31, rule 91 of the 
Code of Civil -Proceduro which rust be made within tbe prescribed time. This 
application should be followed by an application under order 21, rule 93 of tbe 
Code of Civil Procedure which may be made after the order under Order 91, 
rule 91 as aforesaid bas been obtained. 


Section 5 o£ the Limitation Act із not applicable to an application under Order 
21, rule gı of the Code of Civil Procedure. 

Section 151 of the Code of Civil Procedure can only be invoked fn a oase 
4n which it may be necessary for ends of justice to make an order for which no 


„Provision is made elsewhere in the Code and is to prevent the abuse of the 


proceas of the Court. 


An avotlon-purchaser has UA money merely by 
showing that the jodgment.debtor has no saleable interest in the property sold, 
apart from the provisions of the Civi] Procedure Code, 

Application for Revision under Section 115 of the Code of Civil 
Procedure. - 


The material ficts. wil appear from the Judgment, 
` Mr, Дрита Charan Mukherjee for the Petitioner. 
M». Baidyanath Banerjee tor tho Opposite Party, 
А , С. А. Ye 
The judgment оѓ the Court was as follows; 


This Rule is directed against an order of the learned Additional 
Judge of Alipore, dated the goth April 1938, under which he 


* Civil Revision Саве No. 1135 of 1998, against the order of А. N. Sen, Esq., 
Additional District Judge of b4-Purganas at Alipore, dated the 29th April, 1998, 
terersing that of Inda Shekbar Bose, Esq, Munsiff, rst Cotrt, Alipore, dated the 
ae кы 1988. 
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dismissed an application which had been filed by the petitioner, 
Amal Chandra Banerjee, in which the latter asked that an execution 
„| le which had been he ld on the sth Joly, 1937, migbt be set 
-atide and that he might be allowed а refund of the purchase 
money which he had paid in his capacity as suction-purchaser at 
one sale, 

The facts of the case are briefly as follows’ 

Opposite party No, 1, Ram Swarup Agarwalla, obtained a 
decree in Suit No. 1189 of 1935 on the Original Side of this Court, 
This decree was transferred for execution against the judgment- 
debtors to the District Court of the 24 Pergana& On the rth 
September, 1936, the decree-holder duly attached some property 
belunging to the judgment-debtors, which comprised premises 
No, 5, Southern Avenue. Не caused а rale proclamation to be 
issued on the roth January, 1937, and on tbe asth February, 
1937, the property was put up for eale and purchased by the 
petitioner subject to certain charges in favour of the Calcutta Ime 
provement Trust and the Equitable Insurance Company Ltd. 


This sale was confirmed on the 31st March, 1937, and the petitionar. 


obtained symbolical pos session on the 19th May, 1937. - 


On tbe asth May, 1937, the petitioner was served with a l 


copy of the plaint in a suit which had been instituted by the 
Calcutta Improvement Trust for the enforcement of their mortgage 
upon the property and in that plaint there wasa statement to the 
effect that the premises situated at No. 5, Southern Avehue had 
already been purchased on the 8th February, 1937, by a firm 
named Ram Kissen Das Bagri in Execution Case No, s15 of 1936. 
The petitioner thereupon caused enquiries to be made and he 
ascertained that the-.facts stated. in the plaint of the Calcutta Im- 
provement Trust were correct and that Ram Кімеп Das Bagri 
was actually in possession of the premises, The petitioner then 
proceeded on the 15th Juse;7i937, to file the petition in the Court 
of the First Mupsiff at Alipore, to which reference has already 
beep made. 

‘ As pointed out by the learned Additional Judge it is almost 
impossible to follow the reasoning of the learned-Munsif but, as 
far as his Judgment can be understood, he appears to have treated 
the petitioners application as one under Order ar, rule от of the 
"Code of Civil Procedure and be found that the judgment-debtot 
had no saleable interest in the property sold. The application 
was filed about three and a half months after the date of the sale 
but the learned Миті held that it was not time berred as the 
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proceeds had been disiboted to fhe various [SpA ER utila. 
thereto. 

' The main contention of the learned Advocate for the petitioner * 
is that his clients application should have been treated as one under 
section 151 of the Civil Procedure Code in which case no question ^ 
of limitation would have arisen in this particular case for considera’ 
tion. This section can only be invoked in a case in which it níay be" 
necessary for the ends of justicá to make an order for which no 
provision із made’ elsewhere in the Code and to prevent the abuse of 
the process of the Court, In my opinion these conditions are présent 
ih this case. As pointed ont by Richardson J. in Jaranee Makaed's 
case (т) cited above “under what we may term ‘the general law’ 


аран from matute, there is no warranty of title at a Court sale", 


The legal position with reference to such’ matters is summarised ‘ 
вз follows by the Judicial Committee of the Privy Council inthe 
case of Dorab Ally Khan v. Abdon! Asus (2) i “Now it is, of course, 

pérfectly clear that when the property bas been so sold under а 

regular execution, and the purchaser is afterwards evicted under a 

title paramount to that of the judgment-debtor, he has no remedy 

against either the Sheriff or the judgment-creditor. This,’ however,’ 
is because the Sheriff i$ authorised by the writ to seizs the property ` 

of the execution-debtor which lies within his territorial jurisdiction, 

and to pass the debtor's title to it without warranting that title ' 

to be- good" .- Their Lordahips proceed to point* that “what the’ 

sheriff-professes to sell is only the rigbt, title and interest, what- 

ever that may be, oí the judgment. debtor", The judgment also 

contains another passage in which the principle is laid down that the 

sheriff may be beld to undertake by bis conduct that he' has 

seized and put up for tale the property sold in the exercise of 
bis jurisdiction, although when he bas’ jurisdiction he docs not in 
any: way warrant tbat the purchaser bad а good title to it ‘or 

guarantee that the purchaser shal} not be turned out of possession" 

by some person other than the judgment-debtor. 

-The position adopted by the learned -Advocate for the petir 
tioner in this case is that, as his client had no means of knowing~ 
that there bad been a previous Court sale’ when he purchased the 
property on the 25th February, 1937, and Bad ho notice of such‘ 
sale until the asth May, 1937, it’ would be against’ reason and - 
conscience to allow the decree-holder, Ram Swarup Agarwalla, | 

а) (1917) 22 С.У. М. 760. 

* (а) (878) L. RSTA. 116 I. L В. ITI RNC 
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Vor, LXIX.] ` mon colat. 
dismissed an application which had been filed by the petitioner, 
Amal.Chandra Banerjee, in which the latter asked that an execution 
„Bale which had been held on the ssth July, 1937, might be set 
aside and that he might be allowed.& refund of the purchase 
‘money which he had ms his capacity аз какшау 
, one, sale, - 
The facts of the case are briefly as follows : so : 
. Opposite party No. т, Ram Swarup Agarwalla, pbtained . a 
: decree in Suit No. 1189 of 1935 on the Original Side of this Court, 
. This decree was transferred for execution against: the judgment- 
. debtors to the District Court of the s4 Perganas, Оп .the..1rth 
‘September, 1936, the decree-holder duly attached .some property 
ı belonging to the judgment-debtors, which comprised premises 
‚ No.-5, Southern Avenue, Не caused а tale ‘proclamation to. be 
давшей on the roth January, 1937, and on.tbe 25:Ь ‘ February, 
1937, the property was put up for. sale and purchased by the 
, petitioner . subject. to certain charges in favour of. the Calcutta Ime 
„provement ‘Trust and: the Equitable: Insurance ‚Company. Ltd, 
This sale was confirmed on the 3ret March, 1937, and the petitioner 
-,obtained symbolical pos session on the · 19th Мау, 1937. : 
» On the sgth May, 1037, the petitioner was served with. & 
‚ copy of the plaint in a: suit which had been instituted by. the 
Calcutta: Improvement Trust for the enforcement cf their mortgage 
. upon the property and in tbat plaint there was a -statement to the 
„effect. that the premises situated at No. 5, Southern Avenue bad 
„already been purchased on the 8th February, 1937, by & firm 
.Damed Ram Kissen Das Bagri in Execption Case No. 215 0f. 1936, 
, The petitioner thereupon caused enquiries to be made and һе 
, ascertained that the facts stated in the plaint’ of the Calcutta Im 
~ provement Trust were correct апі that Ram Kissen Das Bagri 
.wassctual in possession of the'premises The petitioner then 
proceeded on Ње rsth Jone, 1937, to: file the petition. in the Court 
„Of, the First Munsiff at Alipore, to which reference has already 
,, been made. І 
.. As pointed out by, the learned Additional Judge it is almost 
, impossible to follow the reasoning of the:learped Munsif but, as 
- far as his Jadgment can be understood, he appears to’ have treated 
thé petitioner's application as one under Order ar, rule gt of the 
` Code of Civil Procedure and he found that the. judgment-debtor 
had по saleable interest in the property sold. "The application 
was filed about three and а half months after Ње date of the sale 
but the learned Munsif held that it was not time barred as ths 
e 


THE CALOUTIA LAW JOURNAL. (Vor. LXI X, 


proceeds bad been distributed to the various parties entitled 
thereto, 

The main contention of the learned Advocate for the petitioner 
is that bis client's application should have been treated as one under 
section 151. of the Civil Procedure Code in which case no question ` 
oflimitation would have arisen in this particular case for considera. 
tion. This section can only be invoked іп а case in which it may be 
necessary for the ends of justioe to make an order for which no 
provision is made elsewhere in the Code and to prevent the abuse of 
the process of the Court. In my opinion these conditions are present 
in this case. Аз pointed out by Richardson J. in Jarance Mahamad’s 
case (1) cited above “under what we may term the general law 
apart from statute, there is no warranty of title at а Court sale”. 
The legal position with reference to such matters is summarised 
as follows by the Judicial Committee of the Privy Council in the 
case of Dorab Ally Khan v. Abdo Ases (а) 1 "Now it is, of course, 
perfectly clear that when the property has been so sold under а 
regular execution, and the purchaser is afterwards evicted under & 
title paramount to that of the Judgment-debtor, he has no remedy 
against either the Sheriff or the judgment-creditor. This, however, 
is because ‘the Sheriff is authorised by the writ to seize the property 
of the execution-debtor which lies within his territorial jurisdiction, 


- and to pass the debtor's title to it without warranting that title 


to be good". Their Lordships proceed to point* that “what the 
sheriff professes to sell is only the right, title and interest, whit- 
ever that may be, of the judgment-debtor", The judgment also 
contains another passage in which the principle is laid down that the 


: sheriff may be held to undertake by- bis conduct that he has 


seized and put up for sale the property sold in the exercise of 
bis jurisdiction, although when he bas jurisdiction he does not in 
any way warrant that’ Ше purchaser had a good title to it or 
guarantee that the purchaser shall not be turned out of possession 


‚ by some person other than the judgment-debtor, 


The position adopted by the learned Advocate for the peti- 
tioner in this case is that, as bis client had no means of knowing 
that there bad been а previous Court sale when he purchased the 
property on the 25th February, 1937, and had no notice of such 
sale until the ssth May, 1937, it would be against reason abd 
conscience to allow the -decree-holder, Ram Swarup Agarwalls, 

(1) (1917) 22 С, WN. 760. | 


(2) (1878) І. R. SI. А. 116; ILL. R. 5 Сак. 806 (813). 
* Bes p. 815 ofl, L. R. з Calo.—R4. Cod 
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to retain the purchase money, In support of his contention he 
places considerable reliance upon the judgment of Page, J. in the 
case of Rishsecase Law т. Manik Molla (1). In that. case Page, 
J. seems to have held the view that in certain circumstances an 


auction-purchaser might even maintain in а suit to obtain a | 


refund of his purchase money in a case in which the judgment- 
debtor had no saleable interest. In this respect, however, I am 
of opinion that the law has-been more cerrectly stated in the 
earlier decisions of this Court cited above [/arawe Mahamad v. 
Jathi Mahamad (2) and Mahar AN v. Sarfaddin,(3)] and a 
similar view was adopted by the Allahabad High Court in the 
caso of Ram бағир v, Dalgat Rai (4) in which the learned 
. Judges accepted the position that, outside the provisions of the 
Code of Civil Procedure, an auction-purchaser has no right to 
. recover his purchase money merely by showing that the judgment- 
debtor had no saleable interest, The learned Advocate for the 
petitioner, however, asks me to apply the principles laid down 
by Page, J. in Raja Riskeecase Laws case (т) for the purpose 
of enabling his client to sustain an application for the refund of 
his purchase money under section 151 of the Civil Procedure 
Code. If he had been able to show that the sale which was held 
on the 35th February, 1937, was held without jurisdiction, as was 
the case with the sherifi’s sale with which the Judicial Committee 
were deciding in.Doraó Ally Khan’s case (5), cited above, there 
Would have been some force in his contention. Similarly, the 
position might have been different if it had been established that 
there had been any fraud or misrepresentation on the part of the 
decree-holder. Here, however, we are concerned with a sale 
. properly held in regular execution proceedings in connection 
. with which no fraud on tbe part of the dectee-holder or. judgment- 
debtor has been established, In such а case it is clear from the 
principles laid down by the Judicial Committee in Doras Ally 
Khan's сазе (5) that the maxim caveat emer mus apply and, 
.that being the general law, it would, in my view, be improper 
to allow the petitioner to take advantage of the provisions of 
` section тт of the Code merely for the purpose of benefiting 
from the statutory exception to tbe general law in this point 
which is provided in Order ar, rules gr and 93 of the Civil 
Procedure Code. ` 

(1) (1996) 43C. L. j. 418. (2) (1917) 22 C. W, N. 760. 

(3) (1922) 36 C. L. J. 152 | I. L. R, 50 Cale, 115. 

(4) (1920) 1. L. В. 43 АП. бо, 

(5) (1878) L. R. к]. А. 11611. L. R. 3 Calo, 806, 
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that his father bad actually been recognised. as B. tenant of. the dis- 
puted lapd and that on his father's death in 1332.B.S. he was 


„entitled to succeed to- the holding as his father’s heir. . .. ua 


, The case for defendants appears to have been that on the death - 
of the widows of Nabin and Iswar, they tock Khas possession of 
the two holdings anda few years afterwards granted settlement 
of the disputed. land to Dassimoni under the Kabuliat of 1336 
BS : 

The first Court. de creed: the. plaintifi's suit on a à finding that the 


Бйз father Kedar Nath Das. had actually been recognised as 
, their tenant. This decision was, however, reversed on appeal. ‘The 


learned Additional Judge held that, after the death of Iswar and 
Nabin, Kedar Nath continued to remain onthe property with the 


widows and that as long ав these widows were alive, bis possession 


was on their behalf, Не further held that the Kabuliat executed by 
Dassimoni was.not fraudulent, He went on to say that the circum- 
_ stances show that with the death of Iswar’s widow tke old jema 
ceased to exist and the landlords created а пея шек with Dassimoni 
- aa their tenant. 

‚ - The findings of the learred Additional Judge igncred the fact | 
that Nabin's widow died in 1312 B.S., that is, about 20 years before 
the death of Iswar's widow and that after her death and also after 


+ the death of the other widow, the landlords instead of taking Khas 


possession of the two holdings, as they were legally entitled to do, 
continued to take rent. from Kedar Nath and after his death, frm 
Kedar's daughter, Dassimoni It his been argued by the, learned 
Advocate for the respondents in tbiscase that it cannot. be inferred 


. from the fact that the landlords received rent from , Kedar, Nath, 
- that they ever recognised him as their tenant, |The :citcumstances 
. of this case are, however, peculiar. The Dakhilas which have been 


filed show that іп the case of: Nabin’s jania, the rent was pald.by 


‚ Kedar Nath after. the death of Nabin’s widow for about fo years, 


Similarly іп the case of Iawar'r jama, tbe rent: was paid -by "bim 


« between the date of the death of: Iswar's widow and of his own 
~ death about a year after. If it bad not been the intention of the 

‘landlords to recoghise Kedar as their tenant, it may be assumed 
' that they would have taken. khas possession of these two јашая 


immediately after the death of the two ladies This they. failed to 
do;.- Some stress bas been laid on the fact that Kedar Nath was not 
actually mentioned as а tenant in thé rent recéipta, but rents have 
teen shown as having been paid through bim ав serederakakar. 
With regard to this contention, it was polated out bj Sir Lawrence 
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to retain the purcbase money. In support of bis contention he 


places'considerable reliance upon the judgment of Page, J. in the? 


case of мгам Гат v. Manih Molla (1). In that case Page, 


J. seems to have held the view that in cettain circumstances ап: 


- auction-pur¢hasér' might even maintain in: a suit to obtain а 
refund of -his purchase money in & case іп which the judgment- 


debtor'had no saleable interest, In this respect, however, I an: 
of opinion that tbe law has been more cerrectly stated in the ` 


earlier decisions of this Court cited above [Jara Makamad v. 
Jathi Makawad (а), and Makar АН v. Sazfaddim, (3) ] and a 


similar view was adopted by the Allahabad High Court in thé: 
cate of Kam Sar»w$ v. Dalpat Rai (4) in which the learned ` 


Judges accepted the position that, outside the provisions of the 


Code of Civil Procedure, an auction-purchaser has no ‘right to 


recover his purchase money merely by showing that the judgment- 


debtor had no saleable interest. The learned Advocate for tho’ 
petitioner, however, aske me to apply the principles laid down 


by Page, J. ih Rajd Risheecase Law's case (т) for the purpose 
of enabling his client to sustain an application for the refund of 


his purchase money under section тт of the Civil Procedute' 


Code, ‘If hé had been able to show that the sale which wis held 
on the-asth February, 1937, was held without jurisdiction, ай was 


the case with the sberifl’s sale with which the Judicial Committee 
were deciding’ in Dora Ally Khan’s case (5), cited above, there 


would baye been some force in his contention. Similarly, the 
position right have been different if it bad been establidhed that 


there had been’ any fraud or misrepresentation onthe part of the 


decree-holder. ` Here, howevér, we are concerned with a sale 
properly held “in regular execution proceedings in’ connection 


with which no fraud on the part of the decree-holder or judgment-' 


debtor has been established. In such a case it is clear from the 


principles laid dowd by the Judicial Committee in Dore Ally 


Khans cave (5) that the maxim caveat emo" must apply’ and, 
that being the general las, it would, in my view, be improper: 
to’ allow the petitioner to take advantage of the provisions of 


section тзт of^tlie Code merely for the purpose of benefiting. 


from ‘the “statutory exception to the general law in this point’ 
which is provided ` in Order £1; rules gI and S the ‘Civil: 
Procedure Code. | 


^ (1) 1946) 43С. L. J. 418. (2) (1917) 22 C. W.N. 760. © 
г (3 (1922) 36 C. L, Jerga | L L. R. со Calo, 115. У 
„(4 (1920) I. L. К. 43 АП. бо. . a " if 
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 that-bis father bad actually been recognised as s tenant of the dis + 


puted land and that on his father's death in 133a B.S. he was 
entitled to sticceed to the bolding as his father’s heir. 

The case for defendants appears to have been that on the death 
of the widows of Nabin and Iswar, they tock Khas possession of 
the two holdings anda few years afterwards granted settlement 
of the disputed land to Dassimoni under the Kabuliat of 1336 
B. 8. 

The first Court decreed the plaintifi's suit on а finding that the 
plaintiff's father Kedar Nath Das had actually been recognised ай 
their tenant. This decision was, however, reversed on appeal. The 
learned Additional Judge held that, after the death of Iswar and 
Nabin, Kedar Nath continued to remain on the property with the 
widows and that as long as these widows were alive, bis poseession 
was on their behalf, He further beld that the Kabuliat executed by 
Dassimoni was not fraudulent. Не went on to say that the circum-- 
stances show that with the death of Iswar's widow the old jama ` 
ceased to exist and the landlords created a new fama with Dassimoni 
as their tenant. ` 

The findings of the learred Additional Judge igncred the fact 
that Nabin’s widow died in 1312. B.S. that is, about 20 years before 
the death of Iswar's widow and that after ber death and also after 
the death of the other widow, the landlords instead of taking Khas 
possession of the two holdings, as they were legally entitled to do, 
continued to take rent from Kedar Nath and after his death, frm 
Kedar's daughter, Dassimoni. It has been argued by the learned 
Advocate for the respondents in this case that it cannot be inferred 
from the fact that the landlordg. received rent from Kedar Nath, 
that they ever recognised him astheir tenant, The circumstances 
of this case are, however, peculiar. The Dakhilas which have been 
filed show that in the case of Nabin's jams, the rent was paid by 
Kodar Nath after the death of ;Nabin’s widow for about яо years, - 
Similarly in the case of Iswar's jams, the rent was paid by him. 
between the date. of the death of Iswar's widow and of his own, 
death about а year after. If it had not. been the intention of the: 
landlords to recognise . Kedar as their tenant, it may. be assumed 
that they world have taken khas possession of these two jamas 
immediately after the death of the two ladies. This they failed td. 
do. Some stress has been laid on the fact that Kedar Nath was роѓ 
actually mentioned as a tenant in the rent receipts, but rents bave 
teen shown аз having been paid through bim as seredarakahir, 
With regard to this contention, it was pointed’out by Sir Lawrence 

. 


ГА 
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Jenkins in the cas of Prodhabati Dasi v. Taibatunnessa-Chow- 
dkwri(1) that the mere fact that in the rent receipts the word 
"Marfatdar' was used, was not conclusive to show that there was no 
recognition and the Court should determine in each case whether on 
a consideration of all the facts, a legal inference is or is not to be 
drawn that there bas been a recognition establishing the relation of 
landlord and tenant between him who has paid rent and another 


who has received rent for a number of years, A similar view was .- 


expressed by Mr, Justice B. B. Ghose іп the case of Sadananda 
Mandal v. Kumar Jyotish Kanika Roy (з). Ig wy opinion, the 
facts which have already been discussed, appear to indicate conclu- 
sively, in spite of the fact that Kedar Nath is not actually mentioned 
in the rent receipts as tenant, it must bave been the intention of 
' thé landlords to recognise him and his heirs as such. If this had 
` pot been their intention, it would have been quite easy for them to 
have taken Khas possession of the holdings but they did no such 
thing. Further, itis significant that no evidence was given оп 
` behalf of the landlords to show tbat they were ignorant of the fact 
that the widows of Nabin and Iswar were dead. In view of the cir- 
cumstances which have been proved in this cage, it is most unlikely 
tbat they could have been ignorant of the death of these two ladieg, 
This being the case, it seems to be clear that Kedar Nath must have 
been recognised as their tenant after the death of the widows of 
-Nabin and Iswar; and, in these circumstarces, any right, title and 
interest in the disputed land which might have belonged to Kedar 
Nath would devolve upon the plaintiff on Kedar's death. It follows 
therefore, that Dassimoni had no authorily to execute the Kabuliat 
on her own behalf ‘in respect of the disputed land in 1336 B.S, and 
‘that this Kabuliat must be treated as inoperative for the purpose of 
interfering with the plaintifi's right in the disputed land. 
The learned Additional Judge bas found that the land in suit 
was residential property. Admittedly it is situated within the 
boundaries of the Behala Municipality; and it, therefore, follows 


that it must be governed by the provisions of the Transfer of 


„Property Act. The result is that the decision of the lower appellate 
Court is set aside апа tbe judgment of the бги Court restored 
subject to this modification that it will be declared that the land in 
suit is governed by the provisions of the Transfer of Property Act 
and not by those of the Bengal Tenancy Act, and that if the defen- 
dants desire to obtain possession of the disputed land, they must 
comply with the requirements of the Transfer of Property Act. . 

The parties will bear their own costs throughout, 
P, X. 574 Appeal allowed 
(1) (1913) 19 C, L. J. ба; 17 С, W, N, 1098, (2) (1925) 30 C. W, N, 787, 
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OIVIL REVISION. 


Before Mr. Justice S. K. Ghose and Mr. Justice 
Sysd Nasim Ali. 


TARAPRASAD SUKUL 
v. 


ABDUL KASEM KHUNDKAR.* 


Revision, application for, lf Hes— Order of District Magistrate, Uf final 
Local Self-Government Act (П B. C. of 1885), Section 18B— Election Rules, 
Rule 14—Jurtsdiction of special tribunal, if exclusive-—-Cloil Procedure 
Code (Act V of 1908), Section 115. . 

Ап application for revision in the High Court under Section 115 of the 
Code of Civil Procedure against an order of the District Magistrate under 
Section 18B of the Local Self Government Act on a petition under Rule 1 (A) 
of the Election Rules does not lie. 

If there isa special tribunal appointed by an Act to decida questions as to 
rights created by that Act then the jurisdiction cf tbe tribunal ls exclusive, 
except in so far as із expressly provided for or necessarily implied, 

Application for Revision under Section 115 of the Code of Civil 
Procedure. . 


The material facts will appear from the Judgment. 


Messrs, Bireswar Bagchi and Surajit Chandra Lahiri for the 
Petitioner. 


М». Hamidul Huq for the Opposite Party. 
The judgments of the Court were as follows: 


S. К. Ghose, J. :— The petitioner in this Rule was а candidate 
for election to the Local Board of Natore and the opposite party was 
one of his rival candidates. After the publication of the list of 
voters the opposite party filed three applications under Rule s4 
of the Election Rules under tbe Bengal Local Self-Government 
Act for the correction of the name of voter No. 965 which was 
recorded as Abdul Kasem Mis, son of Abu Bakkr Mea and stating 
that the correct name should be Abul Kasem Khundkar, son of 
Abu Bukkr Khundkar. Subsequently the opposite party also filed 
three nomination papers The District Magistrate of Rajshahi 
delegated bis powers in respect of this election to the Sub-diyi- 
sional Magistrate of Natore under sections of the Local Self. 

*Clvil Revision Сазе No. 1925 of 1937, agalust the order of R. Johnston, 
Esq., District Magistrate, Rajshahi, dated the grd December, 1937, 
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Government Act. Subsequently the Presiding Officer, being the 
aforesaid Sub-divisional Magistrate, rejected the applications and 
the nomination papers of the opposite party with the result that 
the petitioner was duly elected without contest on tsth November, 
1937. Thereafter the opposite party filed a petition under Rule 
1(A) of the Election Rules before the District Magistrate of Raj- 
sbahi praying for setting aside the petitioners election inter айа 
on the ground that the nomination papers and the applications 
of the opposite party had been improperly rejected. It appears 
tbat the District Magistrate did not issue any notice of this appli- 
cation to the petitioner, but on 3rd December, 1937, he considered 
the petition and passed an order in course of which he held that 
there was a material irregularity as contemplated under section 
18B (c) of the Bengal Local Self-Government Act and further 
held that it was a matter of identification and not qualification, so 
that the decision of the Snb-divisional Magistrate іп this respect 
was not final Accordingly acting under section 18B of Ње Act 
the District Magistrate declared the election to be void and further 
directed the Sub-divisional Magistrate to hear the petition under 
Rule 24 in the presence of the applicant and ordered correction 
of name if he was satisfied that the present entry was wrong. 
Against that order the petitioner filed this petition under section rr« 
of the Code of Civil Procedure and obtained this Rule, 

The initial difficulty in the way of the petitioner is that applica- 
tion under section 115 of the Code of Civil Procedure does not lie 
in а matter like this Various contentions have been made by the 
learned Advocate for the petitioner. It is pointed out that the 
decision of the District Magistrate was made exparte, that he 
had previously delegated his powers to the Sub-Divisional Magis- 
trate of Natore ; that if the dispute was about identification only 
then it was not expressly covered by the Election Rules, and 
further that the Sub-divisional Magistrate having rejected the 
nomination papers and the applications, those orders were final 
under Rule r5 of the Election Rules, It is unnecessary to examine 
these contentions in detail, They only lead to this result that 
the District Magistrate in making the order complained against 
acted illegally or irregularly in the exercise of bis jurisdiction. 
That brings us back to the question as to whether this Court can 
interfere under section тї of the Code of Civil Procedure. The 
answer to that is furnished by section 148 of the Bengal Local 
' Self-Government Act of 1885 which states, "Every decision of the 
authority appointed under clause (а) of section -738 to decide 
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disputes relating to elections under this Act shall be final and 
shall not be questioned in any Court.” If it were possible to 
contend that such a provision іп the Bengal Act would not limit 
the jurisdiction of the Civil Court or of the High Court the posi- 
tion would be different. But that is not the case, Section 148 
was introduced by the Bengal Amendment Act 24 of rg3a which 
had received the previous sanction of the Governor General under 
sub-section (3) of section 80A of the Government of India Act, 
Igt9. Therefore there is no question that the authority is suffi- 
cient to amend or repeal the provisions in the Code of Civil 
Procedure. 

It is contended that there is no express repeal of any provision of 
the Code of Civil Procedure which is not mentioned, as the Indian 
Limitation Act is mentioned in the succeeding section 149. But the 
language of section 148 is clear enough and does not admit of the 
interpretation that the powers reserved to this Court by section 115 
of the Code of Civil Procedure are saved. It has been contended that 
the word “final” only means that it is not open to appeal. But the 
word final has to be taken along with the succeeding words “and 
shall not be questioned in any Court”, and the plain meaning of 
those words is that the decision is not subject either to appeal or to 
revision, This, I find, is expressly held in two recent cases of 
this Court, Bon Behari Mukherjee у. Makhan Lal Mukherjee (1) 
and Phanindra Nath Sarkar v. Mouloi Dedar Hussain Khan 
Chowdhury (s). The learned Advocate for the petitioner has 
futher contended that section тоу of the Government of India 
Act, 1919 may be applied. The petition iteelf does not mention 
the Government of India Act and it is conceded that so faras 
section 224. of the present Government of India Act is concerned 
it does not help the petitioner, In any case the old Government 
of India Act, 1919 would not be applicable because the cause of 
action arose and the petition was filed after the new Government 
of India Act Һай come into fcrce, For the petitioner it has been 
strongly co niended that this Court should not surrender its juris 
diction lightly in favour of & Special Tribunal But the point 
cannot be decided solely on a presumption against ousting the 
established and creating new jurisdiction. Section g of the Code 
of Civil Procedure recognises that thé jurisdiction of the Civil 
Courts may be limited expressly or impliedly. If there is a 
Special Tribunal appointed by an Act to decide questions as to 
rights created by that Act then the jorisdiction of that Tribunal 
_ Q) (1952) 42 C. W.N. эва (2) (1937) 42 C. W. N. 383. 
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‘is exclusive, except in so far as is expressly" provided’ for or neces 
'garily implied. It cannot be siid that thér’ if dn ouster of the 
jurisdiction of the ordinary Courts because ‘wach Courts never had 
, any such jurisdiction. In this connectios T Would draw attention 
"io the remarks of Sir Lawrence Jenkins i in the case of BAaís&ankar 
“Nanabhai v. Ths Municipal Corporation of Bombay (т) where 


„һе was dealing with а question under the Bombay Municipal Act 


‘of. 1888. "Taking all these matters into consideration I think tbat 
„bis Court cannot interfere under section rrs of the Code of Civil 
оше and that this Rule must stand ei 

“There will be no order for costs, 


. .Nasim All, J. 2—1 agree with the order which my Marea 
brother has made in this case. 


PR hnacia Buh discharged 


(1) (1907) I. L. В, 31 Bom. 604. 
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oon Mr. Justice К. C. Mitur ånd Mr. Justia 
C. C. Bismas. 


- NIBARAN CHANDRA SHAHA AND ANOTHER 
v. 
FIRM LALIT MOHAN BRINDABAN SHAHA AND OTHERS, 


Suit, maintainability of—Benamdar, if irustee — Trustee subsequently acquir- 
ing property — Renewal of lease after suii—Indian Companies Act (VII of 
1913), section 4 Sub section (3)— Firm, wnregistered— Persons excesding 
twenty— Persons can have beneficial interest in preperty— Formation’ of 
Company, legal at the time of fermation, if can subsequently be rendered 
illegal by mon-regisiration—Hindu joint family business —Ghar-Jaraf, if a 

` member —Dangkier and her sons, tf members—Leaseheld, part r family 
< property— Dissolution — Suspension of buying and selling. 


Though a Fenamdar HAE a his Poehaa D very simijar to 
that of a trustee, 


"Appeal from Original Decree No, 97 of 1934, against the decree of Kal 
Prosanna Bagchi, Esq., Subordinate Judge, and Court, of «ере at АНросе, 
dated the 17th March, 1934- ` MZ 
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If a trusteo gets a tenewal of lease which is tbe subject of a trust or acquires a 
property using to bis advantage in tbe matter of acquisition his position as 
trustee, the lease ос property so acquired is Impressed with the trust. 


If the defendant and his ancestor are Benamdars of the plaintiff In respect of 
a lease, they and persons acquiring ioterest from them pendente lite cannot resist ‘ 
the plaintiffs prayer foc declaration that be is the beneficial owner of the 
lease taken in renewal of the previous lease. | 


Where the total number of persons constituting a firm carrying on business 
exceeds twenty persons, the association or partnership should be registered under 
the provisions of Section 4 Sub-section (2) o£ the Indian Companies Act, 1913, 
and if there be no registration, the persons form an Illegal association and a suit 
at their instanoe for a declaration that they are the beneficial owners of a lease, 
la not maintainable. 

The Firm of Ѕенајі Kapurchand v. The Firm of Pannaji Devichand (1) 
followed. f 

The members of a partnership or company as sociation hit by section 4 of 
Indian Companies Act, 1913, can bare beneficial interest in property. 

Queen v. Tankard (2) followed. 

Section 4 of the Indian Companies Act, 1913 governs not only the first 
formation of the company, association or partnership, bat roles its continuance. 
An association formed for tiading may be perfectly legal at its formation, If the 
original members be not more than ten in number in the case of a banking basi- 
ness and twenty in other business, but if the number increases later on and 
exceeds the maximum allowable, the association becomes ап illegal one, fag 
registration із effected. 

In Re ı Thomas Exparte Poppleton (4) referred to. 

A partnership formed with members exceeding twenty long before 1914 is 
rendered legal by reason of non-registration under Section 4 Sab-sectlon (2) of 
the Indian Companies Act, 1913 by its reconstitution оп the deaths of its members 
and successions А 

In the formation of a partnership the basio element is contract. A trading 
association, which is. synonymous with the term ‘a trading company’ or ‘a trading 
society’, to be withla section 4 of the Indian Companies Act, 1913, must also be 
one formed on the basis of contract between its members, А Jolnt family business 
concern, which ` by its nature descends from father to son, in which interests are 
acquired by the succeoding generations not by an act of party but by the law of 
inbecitance, із not an association of persons In this sense, and doos not, therefore, 
come within the scope of section 4. Ifthe members of the family who have 
Interest in such а business concern, exceed ten or twenty, as Ње сазе may be, 
regard being had to the nature of business, there is accordingly no necessity of 
registration under the Indian Companies Act, 1913. 


А Hindu joint family, eren one coming under the Bengal School ила 
(1) (1990) sa C. L. J. 58; 34 C. W. N. 1107. 


(а) [1894] 1 Q. B. 448. 
(3) (1884) L. R. 14 Q. B. D. 379. 
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a wider group than coparcéntra, that ts sbarers. The wives of coperoeners, the 
unmarried daughters, the sond and grandsons of a Dayabbaga family when the 
father or grandfather is Hving, and the other members who have a claim on the 
family funds for maintenance would be regarded as members of the joint family. 
. The common mess, the common worship, the common residence, coupled with 


“thes of blood and introductions Into family by marriages and adoption, make them - 


members of а joint Hinda family. Normally, a daughter by marriage goes out of 
the family, bat the case Is entirely different when she is married toa Gbar-jamai 
(A Ghar-jamal has a right of maintenance so long as he resides аз а member of 
the family of his father-in-law +) Gedinda Rani Dasi v, Radha Ballabk Das (1). 
She not only continues to be a member of her father’s family, but introduoss Into 
‘that family others who in normal circumstances would not be regarded аз mem- 
bers of the family namely, her husband and her sons. 


Where a Jeaschoid ів a part of tbe family property there can be no question af 
dissolution of family business. 

Where owing to dissensions between members of a joint Hindu family business, 
buying and selling were suspended, that fact would not by itself, constitute а 
dissolution even in the case of a partnership. 

Appeal by some of the Defendants, 


Suit for declaration that tbe leasehold interest in certain prem 
ses belongs to the plaintiffs. 


- The material facts appear from the Judgment, 


` Messrs, Gopal Chandra Das, Bhudar Haldar and Panchanon 
Ghosal for the Appellanta, 


Adetsrs, Gunada Charan Sen, Rajendra Bhusan Bakshi and 
Frafulla Kumar Chatterji for the Respondents, 

C. А, ¥, 

The judgment of the Court was as follows: 

The suit out of which this appeal arises was instituted on the 
-$9th of August, 1931, by the plaintiffs respondents for a declaration 
‘that the leasehold interest in premises Nos 23'and 23/r, Canal 
West Road, belongs to them. The suit was originally filed with 
‘defendant No. т, Hiralal Saha as the only party defendant,” but 
ater on on the rath of January, 1934, Nibaran Chandra Sbaha 
and Jagabandhu Shaha were on their own application added 
as defendants Nos. 2 and 3, reapectively...Hiralal had after 
Ње institution of the suit mortgaged the leasehold interest to 
them, treating the same to be his property. The learned Subor- 
dinate Judge has granted a decree to the plaintiffs respondents 
with a condition that they must pay to Hiralal the rums of money 
which the latter had paid as security deposit and as rent- and 


(1) (1910) 12 C. L, J. 173. 
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taxes. Defehdants Nos a and 3 have preferred this appeal Their 


` Advocate Mr. Gopal Chandra Das, raises the following points in 


support of the appeal : 
(1) that the suit is premature, 
(з) _ thet tke plaintiffs! firm is an illegal association and so that’ 


` the suit is not maintainable, 


3) that tke said fiim having been dissolved: before suit, the 
suit as constituted is not maintainable, 

(4) that section 42 of the Specific Relief Act is a bar, 

(5) . that the . plaintifs have no interest inthe said leasehold, 


` Hiralal beirg the beneficial owner thereof, and 


(6) that at any rate his clients ought to be giren a charge оп 
the leasehold for sech amount as was spent Бу. Hiralal for acquir- 


„ing tbe same and for paying rent and toxes and that if they are 
„not entitled in law to bave tuch a charge on the premises, the 


learned Subordinate Judge ought to have directed the plaintiffs 
to pay the said sum, not to Hiralal, but to bis clients. 
We shallfirst deal with point No, 5, which involves the merits 


“of the claim of the respective parties, 


The admitted facts are these 

Premises Nos, 23 and 23/1 form а part of a Government Khas 
Mehal Estate, The Collector of the 24 Perganas, who is in charge 
on bebalf of the Secretary of State for India in Council, has been 
Jetting out the same, for successive terms of year ince 1890, ` The 
followin are particulars of such leases :— 

.(i)o First lease for а term of 5 years from 1890 to 1895, Name 
of the lessee—-Shamchand Shaba, ` > ` 

(i) Second lease for a term of § years from 1896 to rgoo. 
Name of the lessee—Sital Chandra nx father of defendant Ne 
1, Hiralal Shaba. - 

(ii) Third lease for & term of зо years from 19o1 to 1939. 
‘Namo of the.lessee—-the same -Sital Chandra Shaha. 

Sital Chandra Shaba died. during the currency оѓ this fiiis 
and Hiralal’s name was substituted in bis father's place in the 
records of the Collector. : - 

(iv) Fourth lease fora term of 30 years from 1931 to Ж 
.Name of the lessee— Hiralal Shaha, 

It is this leasehold interest which is the subject. matter of TA 


-suit, з 


. И із also an admitted fact that very valuable structures have 
been raised on the land after 1890 at а сом of about lac of 
rupees, and the plaintifs are in possession since 1890 by using a 
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substantial part of the premises for their business, the remainder 
being in the possession of sub-tenants, 

For none of these leases had any premium to be paid to the 
Collector, Each lease contained a clause for renewal, but at an 
‘enhanced rent of 10 per cent over the former rent, A eum 
equivalent to one years ient was to be kept in deposit with 
Collector as security, and the leasehold could not be transferred 
without the sanction of the Collector, There were other terms, but 
these are not material in the present controversy. 

The third lease, which reserved an annual rent of Ra 1265, 
was not created by a registered instrument, and the Collector 
later on took full advantage of this fact for getting rid of the clause 
which provided fór an increase of ten per cent oly in the rental 
on renewal, Just before the expiry of the term of this lease, he 
served a notice to quit on the footing that the lease being an 
unregistered one, the tenant had acquired no right thereunder, 
but was only a monthly tenant (Ext, A, Part II of Paper Book, 
page 215. Не did not, however, take possession. 

On the said notice being served, an application purporting.to 
be on behalf of Hiralal Shaha was made to the Collector, by which 
it was prayed thatthe lease might be renewed for another term 
of thirty years on an advance of то per cent over the old rental 
in accordance with the terms of the lease then about to expire, 
The application which was filed before the Collector has not been 


-exbibited, but a draft prepared Бу а pleader, Mr. Bankim Chandta ' 


-Choudhury, which was in possession of the plaintiffs, has been 
ptoduced by them and marked asan exhibit (Ex. a, Paper book, 
Part ÍI, Page 222), and we have no doubt that this draft was 
prepared by the said pleader оп the instructions, not of Hiralal, 
but of tome of the plaintiffs. We have айо come to the con 
clusion that on the death of Sital Chandra Shaha, Hiralal’s name 
was substituted in the records of the Collector, not at the instance 
of Hiralal as the beneficial owner, but at the instance of the 
plaintiffs and on the footing that Hiralal’s father was dexamdar 
and that on the latter's death, Hiralal’s name should accordingly 
be on the Collectors records, We have further come to 
the conclusion that the plaintiffs merely used the name of 
Hiralal in their attempt to obtain a lease from the Collector 
for another term of зо years. In the beginning, there was no 
breach of faith on the part of Hiralal Events, however, took 
a different course later on, One Bankim Chandra Sheha, а co-sharer 
of the plaintifs and a partner in their business (we are using the 
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term ‘partner’ for the present for convenience only), quarrelled with 
bis other co-sharers, corrupted Hiralal and induced him to urge a 
claim that his father was the beneficial owner of the third lease, 
and so he was entitled to take а renewal from the Collector on bia. 
own behalf and for his own benefit, This position Hiralal actually 
took before the Collector, The plaintiffs however, to meet this 
claim filed а fresh application before the Collectcr to get the new 
learo in their own name, stating therein that Sital Chandra Shaha 
and Hiralal Shahe were their Jenamdars, This application was 
opposed by Hiralal, and tbe Collector rejected it. The Collector's 
order was communicated to the plaintiffs by a letter dated the 4th 
August 1931 (Ex, 44, paper-book, part II, page 218) The letter 
runs ав follows ¢ 

"To : 
Mestre, Lalit Mohan Brindaban Chandra Shaha 

Ы * + Эа А + 

"Regarding their petition dated the 4th July, 1931, praying for 
tettlement of Circular Canal Surplus Holding No, 14, sub-division 
1, Division 4 with them. 

“They are hereby informed that their pelltion cannot be const 
dered. The holding bas been settled with the recorded tenant 
Hinh] Shaba for 3o years with effect from 1st January, 1931. If 
there is any question of title between ‘Hiralal Sbaha and them, 
the y may aeck reliefin the Civil Court.” 


On the 29th August following, the plaintiffs filed this suit. The 
actual lease was, however, executed later on on the 13th of October 
1931 (Ex. F, paper book’ part IJ, р, 137). Although the applica» 
tion of Hiralal filed before the Ccllector on the basis of which the 
Collector ordered a settlement with him ів not before us, we have 
a contemporaneous statement of Hiralal to the effect that he urged 
his claim before the Collector on the basis of the clause in the 
expired lease which prcvided for a renewal (Ex. M, paper book, 
part II, paze 233), and there caonot be any donbt that he obtained 
a favourable order from the Collector by virtue of the fact that his 
name was recorded as the lessee of the old leare. If, then, he was 
a Jenamdar іп respect of the old lease, it is obvious that he cannot 
claim a beneficial interest in the new lease, Ext, Е. Though a 
benomdar is not strictly a trustee, Lis position is very similar, and 
in many pronouncements of the highest tribunal, language has been 
employed déscribing bim аз а trustee. It іза well settled principle 
that ife trustee gets a renewal of a leare which is the subject of a 
trust, or acquires a property using to bis advantage in the matter of 
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the acquisition, his position as trustee, the lease or property to 
“acquired is impressed with the trust, If Sital Chandra and after 
him Hiralal were Senamdars of the plaintiffs in respect of the third 
lease, we do not see, therefore, how Hiralal, defendant No. т, 
and also defendants Nos, з and 3, то baye acquiied an interest 
from defendant No. 1, pendente lite, can resist the plaintiffs! prayer 
for declaration that the plaintiffs are the beneficial owners of the 
new lease, This leads us to examine the question as to. whether 
Sital Chandra Shaha and thereafter Hiralal were the Jenamdars of 
the plaintifs in respect of the third lease, and we have no difficulty 
in answering the question in the affirmative, 

The first lease of 1890 stood in tbe name of Sbyamchand 
Shahe. The plaintiffs’ evidence is unchallenged that Sbyamchand 
was an humble officer of theirs and their dsramday, Sital was a 
near relation of Shyamchand and also an officer of the plaintiffs, 
His salary was Rs. зоо a year. He was not an important officer, 
but at the sime time a trusted one. We have no evidence that 
he was a man of means, The evidence shows that his financial 
resources.were very moderate, The plaintiffs are in actual posses 
sion since 1892, and we have no hesitation in acc-pting the 
testimony that it was they and not Sital who built the valuable 
structures, Sital had no postession. An attempt was made In 
this case to explain away the possession of the plaintifls for 
thess long years. Hiralal wanted to prove that the plaintiffs were 
jn possession as sub-lessees under his father and thereafter under 
him, on terms of paying the Collector's rent, the taxes and a 
Munafa of Ra. 155 a year, No paper is forthcoming to prove that 
Munsía was ever paid or demanded. This attempt to prove tbat 
the plaintiffs were іа possession not on their own behalf but as 
sub-lessoes of Hiralal and his father, bas failed miserably. We 
have accordingly no difficulty in agreeing with the Subordinate 
Judge that the beneficial interest ia the third lease was in the 
plaintiffs, and that Sital and thereafter Hiralal were the plaintiffs’ 
denamdars, On the merits, therefore, the plaintiffs have establish- 
ed their case, and if they are not otherwise debarred, they are 
entitled to have the declaration prayed for. We accordingly 
proceed to consider ths other points raissd by the appellants, | 
. There is no substance In ths first апі the fourth points which 
can be disposed of very shortly. No doubt, the lease was actually 
executed by the Collector after the suit was filed. But he had 


already sanctioned a settlement with Hiralal before the 4th August, - 


1931, and that fact was communicated to the plaintiffs by his 
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letter of that date (Ext. 44, Paper-book, Part 11, page 218), and 
they were directed to go to the Civil Court to establish their 
rights, Hiralal had already denied the plaintiffs’ title and asserted 
his own title. The suit which was instituted on the 29th August, 
1931, waa not accordingly premature, 

` - Regarding the bar of section 42 of the Specific Relief Act, we 
do not see what further relief the plaintiffs could have claimed or 
could be compelled in law to claim, if at the date of the suit they 
were in possession, The defendants attempted to prove that 
Hiralal had taken physical possession at least on the зга of August, 
1931, by proving a registered lease executed by him in favour of 
Srikrishna Shaba on the 8th August, 1931 (Ext, E, Paper-book, 
Part II, page i31) That document recites that Srikrishna had 
taken possession on the 18th Sravan, 1338 B. 5. (=3rd August, 
1931), but rent is fixed at Rs. 75 per mopth to be payable from 
September, 1931. In the gth clause of the lease, where the 
recital that Srikrishna bad taken possession on the 18th Sravan, 
1338 B. S. ia made, there is an express stipulation that the lessor 
would not be entitled to claim rent from 18th Sravan, 1338 to grst 
Vadra, 1338. This stipulation speaks for itself, and while the 
said recital about possession ів no evidence against the plaintiffs, 
we have no doubt that the recital ів а false one. There is a mass 


‘of reliable oral and documentary evidence on the record which 


conclusively establishes that the plaintiffs were in possession and 
are atill in possession. Wo, therefore, overrule the fourth point 
urged by the appellants, 

-We now take np the second contention urged before us. 


The plaintiffs who have been described as a firm in these 
proceedings are twenty-sight in number. Admittedly, they carry 
on or have, at any rate, carried on business for the purpose of 
gain. The defendants contend that they have formed an association 
or partnership for the purpose of carrying on business, and as their 
number exceeds twenty, the association or partnership ought to 
have been registered under section 4 of the Indian Companies 
Act, and as there has been no such registration, the plaintiffs form 
an illegal association and the suit at their instance is not maintain 
able. It is not disputed that if the association is an illegal one 
by reason of the fact of non-registration, the suit is not maintain. 
able. [ Zhe Firm of Senaji Kapurchand v. The Firm of Pannajt 
Devithand (т) affirming the decision of the Madras High Court 


(0) (1930) $a C. L. J. 558 ; 34 C. W.N. 1107 P. C. 
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reported in I, I. В. so Mad. 175 ]. It is also good law that the 
members of a partnership or company association hit by section 4 
of the Companies Act can have beneficial interest in property : 
Queen v, Tankard (г). The Subordinate Judge met thie com 
‘tention on a two-fold ground. Не has said, firstly, that the plain- 
tiffs’ trade is an ancestral joint Hindu family business and so doss 
not come within section 4(2) of the Indian Companies Act, and 


secondly, that assuming that ths ‘plaintiffs are members of a firm’ 


on the basis of a partnership, that partnership was formed many 
many years ago, before the Indian Companies Act of 1913 was 
passed, in fact even before the first Indian Companies Act, and 
that section 4(2) of the said Act only prevents the projection of a 
Company, association or partnership with a number of members 
exceeding twenty and does not render illegal, by reason of non- 
registration, .& company, association or partnership which had 
already been formed before that Act came into force. We may 
state at once that if the plaintifs be regarded as partners of a part- 
nership firm, we do not consider the second reason given by the 
learned Subordinate Judge {о be a sound опе. The evidence 
discloses that since 1913 there have been several changes caused 
by deaths, and if the association of these individuals was a partner- 
ship, on each of such occasions when a death occurred and the 
heirs of the deceased partner were taken in, a new partnership 
would in the eye of law be formed, and this would clearly come 
within the words of section 4(2). We are moreover of opinion 
that section 4 on its true construction governs not only the fitst 
formation of the company, association or partnership, but rules its 
continuance. In our opinion, an association formed for trading 
may be perfectly legal at its formation, ifthe original members be 
not more than ten in number in the case of a banking business 
and twenty in other businesses, but if the numbers increase later 
on and exceeds the maximum allowable, the association becomes 
an illegal one, if no registration is effected, This is the principle 
laid down in Jn re: Thomas Exparte Poppleton (з), where Cave J. 
observed that he could not assent to the doctrine that “because a 
Society is projected by less than twenty people originally, and 
subsequently grows to more than twenty, it is ou'alde the Act,” 
meaning the English Act of 1862, section 4 of which cortesponds to 
section 4 of the Indian Companies Act, 1913. We are, however, 
of opinion thar the first ground on which the learned Subordinate 
(1) [1894] 1 Q, B. 448. 
(9) (1884) L. В. 14 Q. B. D. 379. 
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Judge has based his decision on this point is a sound опе. In the 
formation of a partnership the basic element is contract. A trad- 
ing association, which із synonymous with the term ‘a triding com- 
pany’ от ‘a trading society,’ to be within section 4 of the Companies 
Act must also be one formed oa the basis of contract between its 
members. A joint family business concern, however, which by 
its nature descends from father to son, in which interests are 


` acquired by the succeeding generations not by an act of party but 


by the law of inhsritanc?, is not an association of persons in this 
sense, and does not, therefore, come within the scope of section 4 
of the Companies Act. Ifthe members of the family who have 
interest in such a business concern, exceed ten or twenty, аз the 
caso may be, regard being had to the nature of the business, there 
is accordingly no necessity of registration under the Companies 
Act, The cases have gone even to this length that if the Aaa 
of a joint Hindu family, the junior members of which exceed 
‘twenty innumber, enters into a partnership with a stranger for 
carrying on ths business, the partnership need not be registered 
under the Companies Act, and non-registration would not make 
the partnership an illegal one. [Motiram v. Muhammad Abdul 
Jalil (1); Меша Ram v. Ram Gofgal(s).] The correctness of 
thess decisio 15 was recognised іп Pannaji Dsoi Chand т. Semaji 
Kagurchand (3) by 15 Madras High Court, when those cases 
were distinguished from the case then before it onthe ground that 
the four firms which Һај combined to carry on business, and the 
total number of whose members had exceeded twenty, were none 
of them Hindu joint family concerns, and the unqualified approval 
of the reasons given by the Madras High Court by the Judicial 
Committee on appeal from ths said case may be regarded as an 
approval of this line of cisea (4). Some change has been effected by 
the amendment of the Companies Act in 1936 by introduction of 
the last part of. sub-section (3) of seclion 4, but in the view we 
take of the facta, it is not necessary to consider whether Motiram s 
cise (1) or Млеа Ram's case (supraX2) has been overruled by the 
legislature or not, The first part of sub-section (3) has given 
statutory recognition to what was law before 1936. The point, 
therefore, reduces itself to this: namely, whether the business we 
have to consider in the case before us із a Hindu joint family 


(1) (1924) 1. L. R, 46 All. goo. 

(2) (1926) I. L. В, 48 All. 395. 

(3) (1926) I. L. R. 50 Mad. 175. 

(4) (1930) sa C. L.J 558; 34 C. W. М. 1197. 
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business or not. The facts proved are these : All the twenty eight 


persons who may be regarded as plaintiffs are Hindus. They were till 
very lately joint in meas, lived in the same family dwelling house 
_andare relations, Shortly before the suit, they separated in mess 
and divided most of their immoveable properties, but some proper- 
ties still remained Joint including the business. . The history of the 
business which is an Arafdari business, is ва follows; It was 
started by one Shyam Chand Shaha, a common lineal ancestor of 
all the plaintiffs, about one hundred years ago, He left him 
surviving two sons, Ram Krishna Shaha and Madan Shiba and a 
‘daughter named Chini Sundari whose husband was Shyam Chand’s 
Ghor jamai, that is, lived with his wife ав a member of Shyam 
Chand’s family, and, under the Hindu Law, had a right of main- 
tenance [ Gobinda Rami Dasi v. Radha Ballav Das (1). | On 
Shyam Chand’s death his sons, Ram Krishna and Madan, and his 
daughter Chini Sundari becams maids. On the death of these 
persons, Chini Sundari’s son Rai Chand became malik along with 
the heirs of Ram Krishna and Madan, The twenty-eight plaintiffs 
are the descendants in the line of heirs of Ram Krishna, Madan 
and Rai Chand. The defendants contend that as Chini Sundari 
or Rai Chand was not an heir-at-law of Shyam Chand, the business 
cannot be considered as a joint family business, We have to 
examine this position, 

A Hindu joint family, even one coming undet the Bengal 
School, consists of a wider group than the coparceners, Le, 
. aharers, Tho wives of coparceners, the unmarried daughters, the 
sons and grandsons of a Dayabhag family when the father or 
grandfather ів living, and the other members who havea claim 
on the family funds for maintenance would, accordingly be re- 
garded as members of the joint family, The common mess, the 
common worship the common residence, coupled with ties of 
blood and introductions into family by marriage and adoption, 
make them members of a joint Hindu family, Normally, a 
daughter by marriage goes out of the family, but the case is entirely 
different when she is married to a Ghornjamai, She not only 
continues to be a member of her father's family, but she introduces 


into that family others who in normal circumstances would not ' 


be regarded as members of the í&mily,--namely, her husband 
and her sons. It would, in cur opinion, be straining too much 
if we were to hold that the buriness was not to be regarded asa 
joint family business simply because it was not confined to the 


(1) (i910) 12C, L. J. 17. ” 
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heirs of Shyam Chand on his death, but included his daughter 
who was a continuing member cf. bis family, or his GAor-jamai 
who by marriage was introduced into the family. In our opinion, 
such а narrow interpretation should not be applied in considering 
what constitutes a “Hindu joint family business”, It would satisfy 
every legitimate test, if the business is confined to the mem- 
bers of the family, meaning thereby not merely the co-sharers 
but including dependent members and relations who are de facto 
members of the family, and if the proceeds, like the proceeds of 
all joint family property, are utilited and made available for the 
maintenance and other legitimate expenses of the family. Apply- 
ng this test, the business which has pasted by the law of inberi- 
tance to the plaintiffs cannot but be regarded asa joint family 
business. We accordingly overrule the objection that “the plain- 
tiffs form an illegal association formed for the purpose of gain 
through trade. 


In this view of the matter, the third point urged before us 
lose much of its force. The lensehold in question is a part of 
the family property in wbich the plaintifs have shares There 
can therefore, be no question of dissolution of business. The 
business, however, has not been dissolved, No doubl, owing to 
dissensions, buying and selling were suspended just before the suit, 
but that by itself. even in the case of а partnership, would not have 
- onstituted a dissolution, 


There only remains for consideration the last point. -On the 
footing that Hiralal was in the position of a trustee, he is entitled 
to be indemnified for just expenses, But the right of indemnity 
was his personal right. He deposited out of what was his money, 
which he got as a result of borrowing from defendants Nos. a — 
апа 3, а sum оѓ Rs, 1895 with the Collector as security, We cam 
not see on what principle defendants Nos. s and 3 can claim a 
charge on the property for this sum or for any other sum that 
may have been paid by Hiralal in the shape of rent and taxes, 
Hiralal mortgaged to them the property as bis own, Defendants 
Nos, a and s's officer made perfunctory enquiries when they 
advanced tbe loans ; a little enquiry would have disclosed to them 
Hiralal’s true position They cannot, in our opinion, compel 
the plaintiffs to pey them the money, Their remedy lies against 
Hiralal and Hiralal only, It is unfortunate that they have been 
cheated, but their blind faith in Hiralal and Bankim Chandra 
Shaha has placed them in the position „in which they find them 
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selves to-day, and they have to thank themselves if they cannot 
recover anything from Hiralal, . 

The point that the plaintiffs could not usethe firm name in 
, the suit, was riot pressed either inthe lower Court or before us, 
and if it had been taken in time, the defect could have been cured 
by an amendment of the plaint, there being no question of limi 
tation, The names of the persons interested in the property in 
dispute as plaintiffs were supplied and are on the record. 

The result of our decision is that this appeal should be and 
itis hereby dismissed with costs to the plaintiffs respondents, the 
hearing fee in this Court being assessed at Ra, зоо. 


А. T, M. Appeal dismissed, 


Before Mr, Justice R, È. Jaik, 


SRIMATI KAMINI DASI 
©. 
HARIPADA DUTT.* 


Lease, variation of terms of—Land held nader a registered lease —Varlation 

Uf to be affected by a registered instrument, 

The rent on which land is held under a registered lease can be varied only 
by a registered instrument, whether the previcus lease was compulsorily 
registrable or not 1 

Lalit Melan Ghose v. Gopali Chuk Coal, Co, (1) and Katlash Chandra Pathak 
v. Madan Mohan Singha (2 referred to, 

Appeal by the Defendant, 

Suit for recovery of produce rent, 

The material facts will appear from the judgment. 

Меин. Panchanan Ghose and Ram Krishna Pal for the 


Appellant. i. 


Dr. №, С. Sen Gupta and Mr. Urk&ratndas Chakravarty for the 
Respondent, 


*Appeal from Appellate Decree. No. 407 of 1997, against the decree of 
S. К. Gangull, Esg, District Judge of Bankura, dated the goth June, 1936, 
affirming that of Khandkar Mithural Islam, Esq , Munalff, 1st Court, Bankum, 
dated the 16th November, 1935. g 

(т) (1911) I. L, R, 39 Calc. 284. Ха) (1937) 4a C. W, N, 107. 
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The judgment of the Court was as follows : 


This appeal has arisen out of a suit for recovery of produce 
rent of the plainiiff's half share uf the rent of certain land described 
in the plaint on the basis of a Kabuliat, The defence was that at - 
the time of the execution of the Kabuliat there was a pre-existing 
tenarcy and therefore the defendant No. r had no right to execute 
the KaLuliat at the rate of rent claimed by the plaintiff. The suit 
was decreed at the Kabuliat rate in both the Courts, 

The two points raised in this appeal are, firstly, that the Sole 
name, Exht. r(A), was wrongly held to be inadmissible in evi- 
dence owing to not being registered, and secondly, that the rate 
of rent was res judicata having been decided as between the 
parties in a previous suit and that the admissibility of the Solenama 
is also res judicata inasmuch as it was admitted in a previous 
suit between the parties. As regarde the admissibility of the 
Solenama it seems clear that inasmuch ns it was an agreement 
purporting to vary the rent reserved in а previous registered lease 
it would also require registration. If any authority is required 
for this, it is to be found in tbe case of Kailash Chandra Fathah 
+. Madan Mohan Singh (1). Оп bebalf of tbe appellant, this case 
has been difftrentiated on the ground that there the learned Judge 
relied upon the case of Lalit Makan Ghosh v. (сорай Chuck Coal, 
Со. (2) in which tbe previous lease was compulsorily registrable 
and therefore if is sought to distinguish the case on the ground 
that in the present case the previous lease which was a raiyati 
lease was not compuleorily registrable, It appears, however, 
that the general proposition that was laid down in the case of 
Kailash Chandra Pathak v. Madan Mohan Singh (1), was that 


-where a document purports to vary the rent, it requires registration, 


and it seems to meto be also in accordance with the general 
principle that if one wishes to vary the rent on which the land 
is held under а registered lease it should be by a registered ins 
trument. The fact that the previous lease was compulsorily 
registrable does not appear to me to alter the principle, 

At the very last stage another point was raised, namely, that 
‘in fact the Lohars were not holding under а registered lease since 
their lease was under the Ratis whereas the plaintiff purchased 
in execution of a morigage decree against one of their vendors 
aud the tenancy which the Lohars held was not under a registered 
lette, But the whole point at issue between the parties was 


(1) (1937) 43 C. №, N, 107. 
(2) (1912) 1.1. R, 39 Саю, 2843 14 C, L. J. 4ш (F, B.) 
д x 3 
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whether the Lohars held under a pre-existing tenancy or whether 


that lease terminated, and the decision in the previous sult was. 


that the pre-existing tenancy was still existing and that pre-existing 
tenancy wasa tenancy undera registered lease. There is, there- 
` fore, in my opinion, no substance in the points raised in this 
appeal. 
The result is that this appeal is dismissed with cost, 


Leave to appeal under section 15 of the Letters Patent is 
refused, 


D, R Appeal dismissed. 


Before Ms. Justics R. С. Mitter and Mr, Justice 
JV. A. KAundkar. 


5м, SARADA SUNDARI DASI AND ANOTHER 


v. 


| JABBAR ALI AND OIHERS,* 


| Execution cast, order of dismissal of—Dscree-holder absent when called. by 
Nasir at the time of sale—Order of suck dismissal, effect of —Substqueni 
application for execution, if to be treated as continuation of the previous 
application. 


А decree-bolder is under no necessity to be present atthe time of the sale 
unless he has permission to bid from the Court and із desirous of offering bids 
when the Nazir of the Court is commissioned to hold the sale. 


' So when after due publication of the sale proclamation the papers had been 
handed over to the Nazir to hold the sale and there appeared an endorsement over 
ithe signature of the Nasir that the deoree-holder's name was called on but was 
found absont and this endorsament haviog been brought to the notice of the Court 
ithe Court passed an order to the following effect :~ The decree-holder takes no 
Вера, dismissed for default” ; 


Held, that the order though in form an order for dismissal for default must be 
taken In substance to be an order for removing the ossa from the pending file of 
cases: 


E Appeal from Appellate Order No. 73 of 1937, against the order of S. К. 
Chatterjee, Esq, Additional District Judge of Tippera, dated the 2 th August, | 





1937, affirming that of Manmatha Kumar Ral, Esq., Subordinate Judge, 3rd 
Court, Tippera, dated the 28th, May, 1937. 
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Chaudhury Ajedkya Nath Pakari v: Chaudkury Srinath Chandra Pakari (1) 
referred to. a b : 

Held also, that an applicaiion filed beyond threo years of the order 
ofi dismissal of such an application must be treated аз а continuation of the pre» 
vious application and as such not barred by limitation. 

Appeal by the Decree-holders, 

The material facts will appear from the judgment. 

Mr, Abinash Chandra Ghose for the Appellants. 


Messrs, Panthanan Ghose and Ajit Kumars Dutta for: the 
Respondents, 


The judgment of the Court was as follows: 


This is an appeal by the decree-holders whose application for 
execution has been dismissed by both the Courts below on the 
ground that at the date of the application the decree under execu- 
tion was dead and gone, The application for execution with which 
we are concerned in this appeal was filed on the 18th of September, 
1936, and was numbered as Execution Case No, 333 of 1936. 

For the purposes of following the controversies between the 
parties, the following facts are material, The decree under execution 
is а mortgage decree passed against the respondents so far back as 
the 28th of February, 1925. The first application for execution, 
numbered 198 of 1925, was filed on the 27th of Мау, 1923. The 
decree-holders did not proceed on with this application and allowed 
it to be dismissed for default on the 8th of September, 1925. 
Between 1925 and 1927 there were certain proceedings taken by 
the mortgagors to set aside the final decree which was passed on the 
28th of February, 1925. These proceedings terminated in favour of 
the decree-holders in the year 1927. On the arst of June, 1929, the 
second execution case numbered 189 of 1929 was started. The 
judgment-debtors filed objections on the 18th of September, 1929. 
They contended that this execution case, namely, the second one 
was barred by limitation inasmuch as it was not filed either withirr 
three years of the decree or within three years of а step in aid of 
execution taken in the course of the first execution case, This 
objection under section 47 of the Code was numbered 83 of 1939. 
The firat Court over-ruled the objection and held that the second 
application for execution was within time. The judgment-debtors 
carried the matter to the District Judge. The learned District 
Judge concurred with the judgment of the trial Court in his order, 
dated the sgth March, 1930. A further appeal was taken to this 

(1) (1921) 26 C. W. №. 338. 


‘Vote LXIX,] HIGH COURT. ` © 


Court by the judgment-debtors and-that appeal was dismissed on the 
34th of November, 1932. Inthe meantime, after the dismissal of 
the Miscellaneous Case No, 82 of 1929 by the first Court the decree- 
holders proceeded on with their execution, ^ They were at liberty to 
` do so because there was no stay order either by the learned District 
Judge or by this Court. It appears from the order sheet of Execution 
Case No. 189 of 1929, what we have called the second execution 
. саве, that the decree-holders had the properties advertised for sale, 


_ the sale proclamation having been actually issued on the r4th May, ` 


1930. In the proclamation the date of sale fixed was the 3rd July, 
1930. This appears from the order sheet Exhibit 3 which has been, 
exhibited in the case. On the 7th of July, 1930, there was an order 
ofthe Court stating that the sale was to be held the next day by 
the Nazir, that is to say, on tha 8th of July, тозо. On the 8th of 
July, 1930, an order was recorded by the Court dismissing the 
execution саво. This order has been marked Exhibit B-s. On the 
roth of August, 1933, the decree-holders made another application 
for execution. This application was numbered as Execution Case 
No. 292 of 1933. No notice under Order XXI, Rule 22 was issued 
on the judgment-debtors, but we find that a notice under 
Order XXI, Rule 66 asking the judgment-debtors to appear for the 
purpose of settling the terms of the sale proclamation was issued by 
the Court, This notica was served on the judgment-debtors on the 
rath of November, 1933. The notice required the presence of the 
judgment-debtors in Court on the 27th of November, 1933. On the 
19th of December, 1933, however, the execution cass was dismissed 
for default. After that the present execution case was sterted, as 
we have already stated, by an application filed by the decree-holders 
on the 18th of September, 1936. 


The judgment-debtors in their objection under section 47 of the 
Code said that Execution Case No, 39a of 1933 was barred by limi. 
tation inasmuch asit was filed beyond three years of the 8th of 
July, 1930 when the final order, namely, the order of dismissal for 
default, was passed in the prevlous execution case, namely, Case 
No. 189 of 1929. This objection of judgment-debtors had been 
given effect to by both the Courts. The decree-holders contended 
before the Courts below, as also before us, that this view is wrong on 
three grounds: rat, that for the purposes of limitation under 
Article 182, Clause 5 of the Limitation Act the date of the final 
order on the application for execution numbered 189 of 1929 must 
be taken to be the 24th November, 1932,—the date of the judgment 
of this Court passed in Miscellaneous Case No. 82 of 1929 ; and, 


167. 


Civi 


1939. 
S 

Sm. Sarada Sundari 
Dasi 


x v, 
Jabbar Ali. 
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om that the principles in Afwage! Purskad Dichit’s case (т) apply, 


1039 inasmuch as the judgment-debtors had opportunity to appear in the 
Sm, Sarada Sandal COUrse of Execution Case No. 292 of 1933 and contest that that 

ue application was barred by limitation ; and grd, that the execution 
Jabbar АЙ, cage which has been numbered as Execution Case No. 292 of 1933 ` 
айне ought to be treated as continuation of Execution Case No, 189 of 
1929 ; the order recorded on the 8th July, 1930, which was in form 
an order of dismissal of the execution case for default being in 
substance an order by which the Execution Case No. 189 of 1929 

was removed from the Court-file for the convenience of the Court, 
In the view that we have taken of the facts it is unnecesmry to 
consider the first two contentions raised before us by the decree 
holders’ Advocate, because we have come to the conclusion that this 

third contention is a sound one. 


We have already in reviewing the facts traced, to a certain extent, 
the history of the Execution Case No. 189 of 1929. From the order 
sheet, Exhibit 3, it appears that the sale proclamation had been 
published or, at least, the Court was satiafied of the due publication 
ofthe sale proclamation and the papera had been actually handed 
over to the Nazir on the 8th July, 1930, to hold the sale, At the 
foot of the order sheet, Exhibit 3, there is an endorsement over the 
signature of the Nazir that the decree-holder’s name was called on 
but he was found absent. This endorsement was brought to the 
notice of the Comt and on the basis of the said endorsement the 
Court passed an order to the following effect on the same day (8th 
July, 1932) 1 ' 

“ The decree-holder takes no кера. Dismissed for default " 

We do not see what steps the decree-holders could have taken or 
were required to take at the date of the sale or at the time of the 
sale when the Nazir had already been commissioned by the Court 
to hold the sale. It was optional for the decree-holders to be present 
and they were under no necessity to be present at the time of the 
sale unless they had permission to bid from the Court and were 
desirous of offering bids, The Nazir’s report, therefore, misled the 
Court. There was in fact no default on the part of the decree- 
holders in conducting Execution Case No. 189 of 1929 and the order, 
though in form is an order for dismissal for default, must be taken 
in substance to be an order for removing the case from the pending 
file of cases, This view of ours is supported by the Judgment of a 
Division Bench of this Court in the^case of Chaudhury Ajodhya 


(1) (831) 1. L К. 8 Calo. g1; L, В. 81. А. 133. 


' Vor, I XIX,] HIGH COURT, . 169 


_ Nath Райан v. Chaudhury Srinath Chandra Pakasi (1) where the Cm; 
` Court pointed out that not the form but the substance of the order 1939. 
: -= 
must be looked to. In that case also the order in form was an order Gy, Sarada Sundar! 
- for dismissal for default, but the Court held that on the facts there Dasi 
was no default on tbe part of the decrec-holdeis and the order Jabbar All 
recorded in that form “ must be treated as equivalent to an order i 
' for striking off tbe case or removing it from the file for the conveni- 
ence of the Court,” On the principles laid down in that case the 
` application for execution which was filed on the rgth August, 1933, 
' and had been numbered as Execution Cate No, 292 of 1933 must 
be treated asa continuation of the application filed on the arat 
June, 1929, and which had been numbered as Execution Cate 
“No, 189 of that year, This application was dismissed for default on 
the roth of December, 1933. In this view of the case no question 
of limitation arises because the application for execution which is 
‘the subject-matter of the appeal before us was filed within three 
years of that date. 


We accordingly set aside the judgments of the Courts below, and 
hold that the decree under execution is still alive and the applica- 
tion for execution which has been numbered as Execution Case 
| No. 333 of 1936 is within time. The execution case is sent to the , 
Court of First Instance in order to enable the decree-holders to take 

, further steps for realising the decretal amount. 


The result is that this appeal is allowed with costs to the decree 
holders appellants throughout, bearing fee being assessed at two 
, gold шоһигһ 


P. В. Appeal allowed, 
1 (1) (1991) 25 C, W, N. 338. i 


Н 
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Before. Mr, Justice D, №. Mitter, 


SHYAMADAS MUKHERJEE AND OTHERS 
v. 


RADHA PROSANNA GON AND OTAERS,* 


Adverse possession, acquisitien of—Continulty in possession— Construction 
possession, ifcan beimpuied toa trespasser—Right of fishery exercised 
actively in а certain beel—Lands dried up during certain portion of the 
ytar— Continuity, if broken. 

In order to acquire a right by prescripticn or adverse possession the plaintiff 
must show that his possession is adequate in continuity, publicity and extent : 

КайАатомі Debi v. Collector of Kkulna (1) ; Kuihali Kocthawy v. Feringutl 
Kunharankutty (2). 

Constructive possession cannot be imputed to a trespassar and the fact that 
Ње land becomes incapable of possession being submerged In water does not 
entitle a trespasser to say that his possession continues during the period of 
submergence. So where it appeared that the plaintiff was exercising actively the 
right of fishing In a certain Reel there was continuity but when the lands dried 
up, constructive possession remaiced with the rightful owners and this broke the 
continuity of the trespasser acquiring title by adverse possession. 


Appeal by the Plaintiff, 

Snit for declaration of title and recovery of possession of a 
certain Beel. 

The material facts will appear from the Judgment, 

Мек. Amarendra Nath Bose and. Gopendra Nath Das for the 
Appellants, | 

Afr. Brojolal Sastri, Dr, Bijan Kumar Mukherjea, and Mr. 
Jagnestmar Majumdar for the Respondents. 

The judgment of the Court was as follows: 

This isan appeal by the plaintiffs and arises out of a sult for 
declaration of title and recovery of possession of a certain Beel, 
There are three plaintiffs in the suit, plaintiff No. 3 being a tenant 
under plaintiffs Nos. 1 and a. Plaintiff’s case is that this Beel is 
situated within their Darputni and further even if they fail to esta- 


* Appeal from Appellate Decree No. 1018 of 1991, against the decree of Babu 
Kusje Behari Ballav, Subordinate Judge of Burdwan, dated the rath December, 
1930, reversing that of Babu Aditya Chandra Dutta, Munsiff, Kalna, dated the 
ahb September, 1928. 

(1) (1900) L. К. 27 I, А. 136; I. L. К. 27 Calo. 943. 

(3) (1921) І. В. 481, A. 395 ; L La R. 44 Mad, 883: 
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' blish that this Beel is situated within the Darputni of plaintiffs 


Nos, 1 and a they have acquired title to the same by adverse posses- 


, Bion for more than the statutory period. The defence of the defen- 


dants to the suitis that the Jalkar appertains to the defendants’ 
Моод which is known as Hurkadanga. The Court of first instance 
found against the plaintiffs on the question of title which was based 


, on the Darputni. It gave judgment for the plaintiffs on the ground 


that tbe plaintiffs had acquired title to the disputed Beel by adverse 


' possession for more than the statutory period. On appeal the 


Subordinate Judge agreed with the Munsift on the question of title 


. and held that the Jalkar appertains to defendants’ Mouxa Hurka- 


danga. On the question of adverse possession the Subordinate 


' Judge practically agreed with the Munsiff on all the findings of fact 


including the length of possession ; but he held that asthe Jalkar 
dried up during а period each year, namely, the hot season there 
was not such a continuity of adverse porsersion as would establieh 
the right and title of the plaintifs to the Все], In this view the 


: Subordinate Judge reversed the decision of the Munsift and dis- 


missed-the suit of the plaintifs He however, left open the question 
whether the plaintiffs have acquired any right in the nature of ease- 
ment of catching fish in the disputed Вее]. 

Against this decision of the Lower Appellate Court the present 
appeal has been brought and the findings both on the question of 
title as based on the Darputnias also on the question of title as 
based on adverse possession have been challenged before me in this 
second appeal. Taking the first question first it is said that from the 
documentary evidence the Lower Appellate Court should have come 
to the conclusion that the Bee] was not situated within the defen- 
dant?! Mousa Hurkadanga, Plaintiffs base their title on the follow- 
ing events which are suppoited by documents : They contend tbat 
the Mouzis Lohana and Sometpur which are situated towards the 
east of the Boel in dispute belong to the Official Trustee, The 
Official Trustee let out these two Mouzasin Putni to the Land 
Mortgage Company, Sometimes in January, 1887 corresponding to 
the Bengali year 1293 the Land Mortgage Company granted a 
Darputni to the grand-father of the present plaintiffs Nos, т and з. 
The case of the plaintiffs is that from the year 1887 up to the 
year 1904 the plaintiffs or their predecessors were in posses 


sion by settling tenants and in 1904 plaintiffs gave a perma- ` 


nent lease to Haripada  Parui whose interest in the said 

lease has devolved on plaintiff No. з. This plaintiff No.3 has 

been dispossessed and this dispossession has given rise to the 
e 


i71 


Civit, 


1933 
w= 


Shyamadas ` 
Mukberjee 


"v. 
Radha Frosanna Gon 


— 
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cause of action for the suit, In order to succeed on the ground 
that the Beel is included within the Movza ‘Lohana there 
being no dispute with regard to the portion of the Beel 
which is to the west of Somespur—plaintiffa must establish that . 
the Beel is situated within the Mouza Lohana as permanently 
settled. The Subordinate Judge after considering the oral and 
documentary evidence in the case has come to the conclusion 
that the plaintiffs have made no attempt to show by the produc- 
tion of the Thaks or the Revenue Survey map that the disputed 
portion of the Вее] is included in Mouza Lohana. This finding 
concludes the plaintiffs’ case in so far аз it is based on the founda- 
tion of the Darputni, The contention of the appellants therefore 
on this behalf must fail, 

The question which has teen slreneously argued before me by 
Mr. Bose is that on the findings arrived at by the Lower Appel 
late Court plaintiffs should have been given a decree on the basis 
of adverse possession. There is no dispute with regard to the 
findings arrived at by the Lower Appellate Court on this part of 
the question, The Subordinate Judge bas come tothe conclusion 
that the plaintiffs have possessed the Beel for certain seasons of: 
the year fora period much more than ra years; butas the Вее] 
dries up in hot seasons every year possession reverts to the true 
owner, that is defendants Nos 1 and a and disturbs the continuity 
of possession of the plaintifs In order to acquire title by 
prescription or adverse possession the plaintiff must show that 
their possession is adequate in continuity, publicity and extent, 
as was laid down by their Lordsbips of the Judicial Committee 
of the Privy Council in the early cate of Radhamoni Debi v. 
Collector of Khulna (т) and as was afterwards affirmed in the later 
decision in the case;of Kurtka Moothavy v. Peringati Kunharan- 
Axtty (2). This element of continuity, having regard to the 
facts of the case, is wanting in the present case, It has been 
argued very sireneously that at any rate at particular periods 
namely, at rainy seasons, plaintiffs have exercised all the rights 
in the disputed Beel to the exclusion of the rightful owners ; that 
it was sufficient to extinguish the title of the rightful owners as 
such exercise of possession continued for a period more than rs 
years: and that it did not matter if plaintiffs’ possession, by 
exercise Of right by the rightful owner, was discontinued by reason 
of the land becoming dry during hot season. It is further said 


(1) (19со) L. R. 27 I. А, 136; LL. R, 27 Calo. 943; 4 C. W. М, 397. 
(a) (1921) L, R. 481, A. 595; L L. К. 44 Mad, 883, 
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. that there is no room for any presumption in favour of the right- 
. ful owners seeing that it was the defendants’ positive саве that the 
` defendants had been exercising their right of possession during 


ax 


this part of the year. This fect does not disentitle them from 
getting the benefit of a presumption which is lawful During the 


' period of bot seasons, the presumption is that the land reverts to 


the original owner, This principle received support from the 


, case of the Secretary of State for India v. Krishnamoni Gupta (1) 


and the later case of Kumar Basanta Roy v. Secretary of State 
fer India in Council (s). These cases lay down that you cannot 


, impute constructive possession to a trespasser and the fact that 
the land becomes incapable of possession by being aubmerged in 


water does not entitle a trespasser to say that his possession con- 
tinues during the period of submergence, In the case of Kumar 
Basantia Roy т. The Secettary of State yor India in Council (a) 


‚ the case of submergence was one which happened during one 
' particular season of the year and their Lordships of the Judicial 


Committes pointed out that no rational distinction can be drawn 
between the case where there has been continuity and a case 
where re-flooding in season and occurs for several months of each 
year, In such circumstances when the Jand was submerged the 
possession of the trespasser was determined and that while it 
remained submerged no possession could be deemed to continue 
so as to be available towards the ultimate acquisition of title 


. against the true owner. Applying the principle of these cases it 
' seems to me that during the period that plaintiffs were exercising 


actively the right of fishing there was continuity but when the 
lands became dried constructive possession remained with the 


. rightful owner, This was sufficient to break the continuity of 
` the trespass and in the absence of continued possession no title 


сап be acquired by the plaintiffa on the basis of adverse posses- 
sion. The learned Subordinate Judge took the right view of 
the case, 

The appeal is dismissed with costs, 


ORE Appeal dismissed, 


(1) (1907) I. L. К, 99 Cale. 518 ; L. R, 201. А. 104. 
(2)1(1917) L. К. 44 I. A, 104 4 I. L. В. 44 Calc, 858 ; as C. L. J 487. 
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. PRIVY COUNCIL. 


Present: Zord Thankeston, Lord Romer amd Sir 
George Rankin, 


SREEMATI RADHARANI DASSYA AND OTHERS 
D. 
SREEMATI BRINDARANI AND OTHERS, 


- [ON APPEAL FROM THE HIGH COURT оғ JUDICATURE 
AT Fort WILLIAM IN BENGAL] 


Hindu Lam — Widow's estate im late husband's groperiy— Relinguishment — 
Acceleration of reversion —Sons reversionsrs—Deed releasing her interest 
in deceased infant son's share entered into beimeen widow and ens son for 
benefit of all—Whethker deed. vitiated for want of proof of consent of all 
feversioners. 

Where on the death of one of her sons, an infant and anmarrled, а widow had 
succeeded to that son's share of her late husband’s property for the estate of а 
Hindu mother, and she had subsequently entered with the eldest of tbe four 
surviving sons into a deed releasing her interest in that share in consideration of 
a monthly payment to be made to herself, which deed was intended to benefit all 
the sous as reversioners 1\ 

Held, that the deed did not fall to operate asan effective relinquishment of 
that interest by the widow for want of proof of consent to the deed by all the 
reversioners. 

Privy Council Appeal No. 53 of 1937 from a decision of the 
High Court, Fort William, Bengal, dated ryth January, 1936, 
(D. N. Mitter and Patterson, J7.), arming a decision of the Fifth 
Subordinate Judge, Dacca, dated April 20, 193%, dismissing an 
action brought by the present appellants. ‘ 

‘Lhe plaintiffs were the mother, widow, and son of one Matilal 
Das, who died in 1925, and were the representatives of his estate. 
Matilal’s father was one of five sons to whom one Madhusudan Das 
bad left his property in equal shares. The youngest of the five 
brothers, Sashi Mohan, haviog, after the death of his father, died an 
infant and unmarried in 1863, his one-fifth share passed to his- 
mothers, Shyam Peary, for the estate of a Hindu mother. In 1877, 
Shyam Peary entered into two written agreements with her 
eldest ton, whereby she released her irterest in the property 
in consideration of the son's promite to pay her Rs, rgo per 
month out of his father’s estate, The defendant, Brindarani 
Dasi, was the only surviving child, and the representative of 
the estate, of the second of the five sons, Radbika Mohan, In 1878 


i 
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Radhika died, being succeeded by his widow, Govinda Rani, and 
two daughters, of whom Brindarani was one, Govinda was accord- 
ingly in possession of one quarter of the estate, which included 


, one quarter of Sishi Mohan’s fifth share, the three surviving 


' 


brothers holding three quarters in each case. One of these brothers, 
Kshetra Mohan, having transferred his share to Mohini Mohan, 
the eldest son, the widow, having in due course succeeded both shim 
and the widow of the remaining son, Lal Mohan, ended by holding 
an estate in three quarters of her late husband's property, and to 
that three-quarter share on her death ia 1918 Matilal succeeded, 
The plaintiffs now brought this action claiming title also to the 
one quarter share of Sashi Mohan’s fifth held by Govinda, and 
later the defendants, through the deceased son Radhika, basing their 
claim on the ground that Shyam Peary had never validly released 
Һет estate іп that fifth share, and that Маа] should accordingly 
have succeeded to it as he had dons to the other property held by 
Shyam Peary. The action having been dismissed by the Subordinate 
Judge whose decision was affirmed by the Court of Appeal, the 
plaintiffs now appealed to His Majesty in Council. 


J. M. Parikh for the Appellants: The deed entered into 
between the widow and her eldest son does not operate as a surren- 
der by her of her Hindu widow's estate in the fifth share in quer 
tion in favour of the other four reversioners, во as to accelerate 
their succession to the deceased son. ‘There is nothing to show that 
Mobini Mohan was at the material time the agent of his three 
brothers to make such a deed and thereby acquire property for them, 
and the respondents have not discharged the burden which is on 
them of shewing that the circumstances of the execution of the 
document were such as to make it a binding surrender by the 
widow of the interest in question. 


J. M. Pringle, for the Respondents: It is submitted that thers 
is no question but tbat the deed entered into between Shyam Peary 
and Mobini Mohan did in law constitute a complete surrender by 
Shyam Peary of her rights in respect of Sashi Mohan's fifth share 
of his father's estate. All her rights in respect of that share having 
become extinguished, it passed to her surviving four sons, which 
means that one-fourth passed to Radhika and во to the respondent 
The deed тав а perfectly proper one for the widow to enter into, 
and there is оо evidence thatthe other sons did not consentto a 
transaction by which their succession to their deceased brothers 
share of their father's property was hastened, 
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Their Lordship» judgment was delivered by 


Sir George Bankin : The parties in tbis case are governed 
by the Dayabhaga. The appeal is brought by the plaintiffs whose 
suit, instituted on soth September, 1930, in the Court of the Sub- . 
ordinate Judge at Dacca, has been dismissed by the Trial Court 
(aoth April, 1932), and by the High Court (r7th January, 1936). 
The plaintiffs are the mother, widow and son of Matilal Das who 
died on the s4th October, 1925, and between them they repre- 
sent his cstate. They claim that МАША] in 1918 succeeded to 
the whole estate of his uncle Sash! Mohan who had died unmarried 
on Ist October, 1865. The plaintiffs! case is simply that on the 
death of Sashi Mohan his mother Shyam Peary succeeded to 
his property for the estate of a Hindu mother, and that on her 
death (16th November, 1918), Маа! was the nearest reversioner 
to Sashi Moban, They admit that in the events which have 
happened they have no need of relief as regard three quarters of 
the estate left by Sashi Moban but they say that Brindarani Dasi 
the first defendant is in possession of and claims title to the remain- 
ing quarter, They seek a declaration of title and a decree for 
possession against her ; the other defendants are joined gro forma. 
Brindarani is the only cbild of Radhika Mohan surviving at the date 
of the suit, and she represents his estate. 
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There is little room for dispute asto the facts. Madbusudan 
Das was possessed of considerable property and a money-lending 
business He died on rath April, 186s, leaving him surviving 
five sons of whom Sashi Moban was the youngest, By his will. 
dated 24th November, 1855, he left his property to his sons in 
equal shares, and he directed that on his death bis properties and 
business should continue to be managed and enjoyed . jointly (in 
тай) : the charge of the entire estate being made over to ihe 
sons ав they came of age, As regards his mother and widow he 
directed that the amounts that might from time to time become 
necessary for going to holy places and for other due and needful 
expenses should be supplied from his estate by all the gons in 
equal shares. There was а provisión entitling each of these ladies 
in case of disagreement among members of the family to a 
separate place for her residence, and certain guardians, nominated 
by the will, were to fix the amount of maintenance. He declared 
that bis widow should be absolutely entitled to her own ornaments 
and any cash in her possession. g 

In October, 1865, a few months after the death of Madhusudan, 
Sashi Moban died an infant and unmarried ; wheieupon bis mother 
Shyam Peary succeeded to his one-fifth interest (3 annas 4 gandas) 
in his father's estate, The eldest of the sons Mobini ‘Mohan 
managed the various properties left by Madhusudan, but some 
questions having arisen: between him and bis three brcthers an 
agreement in writing dated 7th December, 1875, was entered in 
to by all four, This document ignored the mother’s right to one- 
fifth of the property as representing Sashi Mohan, and proceeded 
on the footing that the four surviving brothers were the owners 
in equal shares, It provided that Mohini Mohan was to continue 
in management as arfa consulting with his brothers upon certain 
matters; that the property should continue to be undivided, 
each brother drawing Re. зоо per month from the estate ; and that 
certain complaints which bad been submitted to arbitration should 
be withdrawn. ` 


On sgth September, 1877, there took place the transaction 
which gives rise to the dispute which has now been brought before 
their Lordships. This transaction is evidenced by or contained 
in two registered instruments each bearing date 29th September, 
18,7, one being a nadatinama (release) executed by Shyam Peary 
and the other an e&rarmama (agreement) executed by Mohini 
Mohan and signed by his brother Lal Mohan as consenting there- 
to, The former is addressed to Mohir Mohan and ‘the latter 


VoL, LXIX.] ` вату COUNCIL. 


‘to Shyam Peary. The arguments which have been put forward 
upon the true construction of these documents make it necessary 
to set them out herein, The question which arises upon them 
and upon the actings of the parties thereon is whether the Hindu 
mother’s’ estate of Shyam Peary in the one-fitth share of Sashi 
‘Mohan (in his father’s property) became extinguished so as to 
vest баз Mohan’s one-fifth share in his surviving brothers subject 
to the monthly allowance of Rs. 150 which Shyam Peary had 
stipulated for. If the mother’s interest was extinguished and the 
estate vested in the brothers, then the appellants’ suit must fail as 
the Courts in India have held. 

To 

Sri Mohini Mohan Das, son of late Babu Madhu Sudan Das, 
inhabitant of Sabjimshal, Police Station Sadar, District Dacca, by 
occupation moneylender, trader and Zemindat, and by caste 
Barendra Saba, | 

I, Sreemati Shyampesry Dasys, widow of the said late Babu 
Madhu Sudan Das, residence, caste and occupation as above, do 
hereby execute this Nadabinama Patra (Deed of Release) to the 
effect following 1— 

My husband Babu Madhu Sudan Das having died, leaving 
him surviving fire sons, namely, yourself, Radhika Moban Das, 
Lal Mohan Das, Kshetra Mohan Das atid Sasi Mohan Das, two 
daughters, namely, Sreemati Gangamani and Sreemati Jamuna and 
myself as bis widow and providing by a Will dated the 8th Agra: 
hayan, 1262 B. 8. that the immovable and movable properties 
left by him should be possessed, enjoyed and managed by the 
eldest son in succession, you, being his eldest son and capable 
obtained a certificate from the District Judge of Dacca under Act 
27 of 1860 according to the terms of the sald Will and have been 
possessing, enjoying, managing and acting as Karta of all the 
‘movable and immovable properties left by bim. In the meantime, 
owing to bad luck, your youngest brother, born of my womb, 
namely, Sasi Mohan Das died unmarried on the 16th Aswin, t22 
В. S, and although you and my other sons are the next reversioners 
of tbe sald deceased, yet according to the Sastras I am entitled to 


Р.С. 


1938. 
— 
Sm. Radbarani 
Y 
Sm Brindarani, 
Sir George Rankin, 


aright of enjoyment of the share left by the said deceased son, 


for my lifetime ; I having accordingly applied for obtaining a cer- 
tificate under Act 27 of 1860, in respect of that share, my applica- 
tion was rejected upto the High Court, and the properties have 
remained in your possession and enjoyment and under your 
management Although, being а Pardanashin womah of a rem 
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1938. 
eet 
Sm. Radharani 
Danya 


т. 
Sm. Brindarani, 


Sir George Rankin, 


— 
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pectable family, I was unable to carry on management, yet being 
led by the evil advice of mischievous persons, I at times expressed 
& desire for instituting a title suit in Court for the share of the said 
deceased son and thus caused pain to the good heart of you, my 
воп, born of my own womb and as you are dissatisfied on account 
of that, I am ingreat uneasiness of mind, Whereas my sons, 
yourself and others, are the real heirs and owners of the share 
left by the said deceased son; and whereas lam never myself 
capable of managing the same without (the help of) those appointed 
fo act ав Karta of the estate left by my husband, namely yourself 
and others,—I proposed to give пр ће right of enjoyment which 
І have and had in respect of the share left by the said deceased 
son, in the properties etc. mentioned in the schedule below and in 
the properties that may in future be acquired with the profit there- 
of as well as in the money-lending and trading concern, Govern 
ment promissory notes, Bank-shares etc., relating to the said estate, 
on condition of getting a Mashahara (monthly allowance), on and 
from the present months till the end of my life, atthe rate of 
Rs, 150 one hundred and fifty rupees at a lump per month out of 
the said estate f. e, the share left by the said deceased son, And 
having agreed thereto, you have executed in my favour an 
Rkrarnama (agreement) stipulating to pay a вош of Re, Igo in lump 
per month on condition that I shall have no power to sell or. give 
away the right of getting the said money. Therefore being in full 
possession of my senses and out of my own accotd, I give up, 
by this Nadabi (Release), whatever rights of enjoyment I have or 
had under the Sastras, in the share left by the deceased sons, on 
the aforesaid terms, Save and except getting tbis fixed monthly 
allowance in respect of the share of the said deceased scn, I shall 
never be entitled to file any sult in Court, demanding any accounts 
etc., for the past and making any sort of claims etc. for the future, 
IfI do the same shall be disallowed by the Coutt, To this effect 
I execute this Nadabinama (Deed of Release), Finis, dated the 
14th Aswin, 1284 B. S. 


~ 


To 


The worthy of remembrance Sreejukta (worm-eater—Shyam 
Peary Dasya, widow of late Madhu Sudan Das inhabitant of (р) ) 
Sabjimahal, Police Station Sadar, District Dacca, by caste Barendra 
Saha, by cccupation, money-lender, trader and Zemindar etc. - 


I, Mobini Mohan Das, son of the said late Madhusudan Das, 
inhabitant of the same place, by caste ч by occupation as abové, 
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do herdby execute his Ekrarnama-patra (agreement) to the effect Р.С; 

following i— » | 1933. 
That my father, the late Madhu Sudan Das having died on the Sm. Radharan! 

"1st Baisakh, 1272 В. S, leaving him surviving five sons, namely, Dassya 


myself, Radhikamohan, Lalmohan, Kshetramohan and Sasimoban sm. Вода, 
Das and two daughters, namely Gangamoni and Jamuna Dasya س‎ 
and a widow, viz, yourself and providing, by a Will dated the id George aim. 
8th Agrahayana 1262 B.S. thatthe immovable and movable pro- 
perties left by him should be possessed, enjoyed and managed by 
the eldest son in succession, I being his eldest son, made an appli- 
cation before the District Judge of Dacca under Act 37 of 1862, 
according to the terms of the said Will, and obtained a certificate, 
and have been possessing, enjoying, managing and acting as Karta 
in respect of all the immovable and movable properties left by bim, 
In the meantime, owing to bad luck, my youngest brother, born of 
~ your womb, namely, Sasi Mohan Das died before his marriage on 
the 16th Aswin 1272 B. S. I and my other brothers are the absolute 
‘owners of the (properties of) the said deceased (brother) but as 
under the Sastras, you are entitled to a right of enjoyment of the 
ahare left by our said deceased brother, for your Ше, you made 
an application: to the District Judge of/Dacca for obtaining a certi- 
ficate under Act 37 of 1860 in respect of the said share, and your 
prayer intbat behalf having been rejected up to the Hon’ble High 
Court, under the provisions of the said Will, all the properties 
have remained in my possession and enjoyment as well as under 
my management Without remaining satisfied with that order, 
under the evil advice of mischievous persons, you are expressing a 
desire for instituting a regular (title) suit in Court for (wormeaten) 
of the son; inthat case the properties will be ruined on account 
of heavy expenditure and both will suffer mental-pain and nobody 
can say what would be the ultimate result, Whereas, in father's 
Will, there is permission for maintaining you and the sisters, so 
long as wo are capable, and whereas you have by a Nadabi (deed 
of release) renounced ' all claims and demands regarding the enjoy- 
‘ment of the share left by the deceased brother Sasimohan, for your 
life, and have-desired to receive a sum of Rs, то (one hundred and 
fifty rupees) in lump per month, from the present month up till the 
end of your life, out of the share of the said deceased brother—lI, 
under the terms of the Will of my’ deceased father, and on the 
strength of my position as Karta of the estate left by him, of my 
own accord- and in full possession of my senses execute this 
Ekrarnama and provide that so long as you live, youshall get a 


18s 


ست 
Sm Radharani‏ 
Dasya‏ 
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Sm. Вподагапі. 
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sum of Rs. то (one hundred and fifty rupees) in lump per month, .. 


out of the said share ; you shall not be entitled to give away or sell 
the same to any опе. Myself or the persons acting as Karta after 


we shall pay up the said money to you every month; if wè fail.. 


to pay up the same then you shall be entitled to realise the same 


from the share left by the said deceased brother, by suing forthe ., 
same in Court ; any objection to tbis either by myself or by. my. .. 
representatives shall not be entertained. То this effect, I execute — 


thie Ekrarnama, Finis. Dated the 14th Aswin, 184 B.S, 


On s6th June, 1878, Radhika Moban died, leaving а widow. 


Govind Rani and.two daughters, so the widow succeeded as his 


heiress, Thereafter, the three surviving brothers and Govinda Rani. . 
without dividing the properties, were possessed each of one-quarter - . 


share of the whole estate left by Madhusudan, until.in 1881: 


Kshetra Moban transferred bis quarter share to his eldest brother, ,. 
Mohini Mohar, In 1881, Govinda Rani sued her late ‘husband's. . 
three brothers (Suit No. 73 of 1883 in the Court of the Subordinate 
Judge of Dacca) alleging that Kshetra Mohan's share had been pur-. 


chased by Mohini Mohan on behalf of and with monies belonging. 


to himself, Lal Mohan and Radhika's estate. Ongth July, 1885, 


- her suit was compromised: it was decreed that Govinda Капа 


share of Madhusudan’s estate should be one-quarter, that is, that 
the release by Shyam Peary of her right to inherit from Sashi 


Mohan had vested one-quarter of Sashi Mohan's fifth in Radhika . ` 
Mohan, and that Govinda Rani was liable to pay one-quarter of the ol 


monthly allowance of Ка, 150 payable to Shyam Peary ; but Govinda 
Rana claim to participate inthe purchase of Kshetra Mohan’s 
sbare was not sustained by the decree. 


At the same time another ruit was being prosecuted in the same | И | 
Couit [Suit Мо, 85 of 1883] having been brought on 28th Septem — 
ber, 1883, by Shyam Peary against her three sons and Govindg 


Rani to recover arrears of her monthly allowance of Ra. 150 out of 
the estate of Sashi Mohan onthe basis of the sévarnamea of . soth 


September, 1877, executed by Mohini Mohan. The suit succeeded _.. 
as against all the defendants both in the trial court (ssth April, 


1885) and on appeal (and June, 1886), Shyam Peary obtaining a 
decree to recover Rs, 5,837 and certain costs out of the properties 
mentioned in the schedule to her plaint, that isa decree to enforce 
her charge upon the estate of Sashi Moban. 

From the subsequent history of -the family as shown in. the 


pedigree table, it sufficiently appears that Shyam Peary succeeded 


їз heiress to Mohini Mahan on his death in 1896 and to Lal. 


Vou. LXIX,] PRIVY COUNCIL, 


Mohan on his widow's death in 19023; and that on the death of 
Shyam Peary in 1918, Matilal became entitled as the nearest rever- 
sioner of these two uncles, ‘In this way became into possession 
without difficulty of three quarters of Madhusudan's whole estate 
which means that he obtained inter alia three-quarters of Sashi 
Mohan’s undivided one-fifth share. Inthe present suit his repre- 
sentatives now claim against Radhika Mobhan's daughter and repre- 
sentative Brindarani that quarter of Sashi Mohan’s fifth (о/ғ., one- 
twentieth or 16 ganda» share of the whole) of which Radhika 
Moban's branch has long been in possession. 

The appellants contead that the transaction of sgth September, 
1877, is not shown to have been understood by Shyam Peary who 
was parddnashin ; that it transferred merely the management of 
Sashi Mohan's share to Mohini Mohan ; that if it transferred any- 
thing by way of title it transferred not her whole interest and estate 
as а Hindu woman but a mere life estate inthe English sense ; that 
it did not operate to accelerate the opening of the succession to 
Sashi Mohan’s estate because it was а transfer to Mobini Mohan 
alone, and in any case is not shown to have been accepted by all the 
surviving. brothers ; and also because of the reservation of the 
monthly-allowance of Re. 150. - 

Theit Lordships agree with the Courts in India that none of 
these contentions can be sustained. If the sadabinama of soth 
Beptembef, 1877, be regarded as a transfer, it is not possible to 
construe it as transferring а mere right of management or anything 
less than or different from the whole interest of Shyam Peary asa 
Hindu mother in her sons’ estate. That interest was the interest of 
a limited owner and is quite correctly and naturally described asa 
right of enjoyment according to the Sastras, Her suit of 1883 and 
the fact that the transaction of 1877 has been acted on by herself 
and to her knowledge by her sons and their representatives for many 
years is more than sufficient evidence of her having understood the 
transaction. It has been suggested by learned counsel that her 
actings upon her deed do not show that she appreciated that she 
was parting with more than a life interest in the English sense, but 
as she took and enforced a charge upon the whole interest of Sashi 
Mohan for her monthly allowance, the suggestion cannot be 


.. Ewen so, however, it is necessary to consider whether the 
instruments of' 1877 effect or evidence such a relinquishment by 
a Hindu woman of her right to succeed as heiress under the 
Dayabhaga as would in law, accelerate the falling in of the rever- 
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Р. С. sion to the estate of the last full owner.’ If the benefit of the 
19:8; -transaction was intended by her (о accrue to Mobini Mohan alone 

Sm, Radharant еп it could not have this effect: and if in law it bas to be 
| regarded as. a transfer to all four of the brothers so as to depend 
Sm. Briadarani, for its effectiveness upon their acceptance and consent the ree 
Sir Gesrge Rankin. pondents might be in some difficulty upon the evidence, In the 
—— High Court Мінет J, referred .to the judgment delivered by 
Viscount Cave on behalf of the Board in the case of Bhagwat 
Kor т. Dhanukdhari Prashad Singh (1) wherein the law was 
expounded and applied as follows s 
. The power of & Hindu widow to surrender or relinquish her 
interest in ber busband’s estate in favour of the nearest reversioner 
at the time has often been considered and was fully dealt with by 
the Board in the recent case of Rangasemi Gounden v. Масава 
Gounden (a). . As pointed ont in that case, it is settled by long 
practice and confirmed by a series of decisions that a Hindu widow 
can renounce the estate in favour of the nearest reversioner, and 
by a voluntaty act efface herself from the succession as effec 
tively as if ahe had then died. This voluntary self-effacement ів. 
sometimes referred to asa surrender, sometimes as a relinquish- 
_ ment or abandonment of her rights ; and it may be effected by any 
process having that effect, provided that there is a bona fide and 
total renunciation of the widow’s right to hold the property. In the 
present cass there was indeed no formal surrender by the widow 
of her eatate; but there wasan express agreement, binding upon 
her, that for conriderations which appeared to her sufficient she 
would abandon the claim which at the time she bad a good right. 
to make and would have no right, claim or demand in respect of 
the estate of her late husband. It is true that the documents wera 
drawn up on the footing, not of asurrender of an acknowledged 
right, but of an admission that the right did not exist; but in 
substance, and disregarding the form, there wasa complete selfa 
effacement by the widow which precluded her from asserting any: 
further claim to the estate. 9 
Again, io Vytla Sitanna v. Marivada Viranna (3), е {һе 
question was whether a widow could relinquish in favour of x 
daughter, it is pointedly observed in the judgment delivered’ by Sit 
John Wallis ; 
“Во though the doctrine of surrender by a Widow. has Ше 
(1) (1919) І. К. 461. A. 259 (270-171) ; Т.І. К. 47 Cale, чө. и ; 
(з) (1918) LTR. 46 I. A. 72; 29 C. L. J. £39. * a as 
(3) (1934) L. R. 61 I. А, соо (207-8) 1 59 C. Le J. 354 (359). ` EE 
e 
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gone considerable development in recent years, it must be remem P.C. 
bered-that the basis of it is the effacement of the widow’s interest, 1038. 
and not the ex facie transfer by which such effacement is brought ES 


about. The result is merely that the next beir of the husband steps aay = 


into the succession in the widow’s place.” 

- Applying these principles to the present case, their Lordships 
аге not of opinion that the transaction of 1877 fails to operate as а 
relinquishment for want of proof of acceptance and consent by all 
the reversioners, but they find it necessary to construe the instru- 
ments of goth September, 1877, to see whether the “release” was 
intended to benefit one only, or some only, of the persons who 
were gt that time the nearest .reversioners. They do not so 
interpret -the transaction: they agree with the High Court that the 
release was intended as operative in favour of all, and tbat this 
is the trae construction of the madaPiwama, It is also the construc 
tion acted upon by all the parties concerned. The mere circums- 
tance that of these two documents the one executed by Shyam 
Peary was addressed to Mobini Mohan and vice versa is explained 
by the fact that he was 4arta of the family. 

The only remaining objection to the transaction being treated 
as а relinquishment is based on the monthly. allowance (masakara) 
of Rs, tso. It ie sdid that this word does not mean “maintenance” ' 
and that it, was not given to Shyam Peary for maintenance, Stress 
ie laid on the [fact that Madhusudan had in bis will provided for 
her residence and maintenance, and it is said that in the circums- 
tances the allowance was either not required for maintenance 
or exceeded what was required for that purpose, It will be 
noted that in the ehrarmama executed by Mohini Mohan the 
covenant for paynient of the montbly sum was introduced by a 
recital which refers to the provision for maintenance in Madhu- 
sudan's will, It may well be that Shyam Peary did not out of the 
sum of Rè 152 have to provide herself with a place of residence 
or her daily food. On that point and on the question whether she 
had before September, 1877, been in receipt of any money as 
maintenance from her husband’s estate, evidence is lacking. But 
rthe learned: Judges of the High Court have held that in all the j 
circumstances the, allowance was no more than was proper, and 
they have taken fully into their consideration the position in life 
of her husband ‘ant :the size of the estate left by her sor Sashi 
Mohan. Their Lordships would in any case be slow to interferé 
with their decision upon such a question [ Sw. Mittokissoros Dassee 
Ж, Jegendro — Nath Muilich (т). Ekradeshwari Bakwasin v. 

(0) (1878) 1.8.51, А, ss (56), 


Y. 
Sm. Brindarani. 
Sir George Rankin. 
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Homeskwar Singh (т) } and they find no reason for doubting its 
correctness, The provisions of her husband's will would not“have 
enabled her to get an excessive amount of maintenance. The fact 
that the allowance was described as swas&aAara does not in their 
Lordships’ view cast any doubt upon its having been granted for the 
purpose of maintenance and they consider that the surrender made 
by her was a bona fide surrender of the whole estate and not a mere 
arrangement for dividing it with the reversioners. 

They will humbly advise His Majesty tbat this appeal should be 
dismissed, The appellants must pay the costs of the first respon- 
dent, who alone appeared. 

Stanley, Johnson & Allen; Solicitors for the Appellants, 

Hy. S. L, Polak & Co.: Solicitors for the Respondents, 


Rac Appeal dismissed, 


(1) (1989) L. R. x6 I. А. 182 (186) ; 49 C. L. J. 579 (589) 


CRIMINAL REVISION. 


Before Mr. Justice С. А. Bartley and Mr. Justice 
A. С. К. Henderson. 


SUNDAR DAS LOGHANI 
е. 
FARDUN RÜSTOM IRANLe 


Discharge, erder of, by Magistrate — S urisdiciien-- Criminal есет Code 

(Act V of 18 98), sections 252, 253, Sub-sectien (2). 

Section жа of the Code of Criminal, Procedure э по concerned witii an ок 
of discharge. 

Ап accused person should be allowed to show at any stage of the proceeding 
that there із no case against him. 

When a Magistrate after hearing both sides and examining certain decuments 
bat without taking any evidence of the petitioner or any of bis witnesses di- 
charge the accused + 


Held, thet the Magistrate bad jurisdiction to order such discharge under 
section 25% Sub-section (а) of the Code of Criminal Procedure. : 


*Criminal Revislon Case No, 11£2 of 1038, against the order of Mr. К. Сары, 
Chief Presidency Magistrate of Calcutta, dated 28th October, 1038. un 


Vor. LXIX.] І HIGH COURT. 


Application for Revision under sections 435 and 439 of the Code 
cf Criminal Procedure, 


The material facts will appear from the judgment, 
Messrs, №. К. Bass and Mani Muk/arjee for the Petitioner. 
Mr. S. C. Talugdar for the Opposite Party. 
Mr. D. №. -Bhattacharjee for the Crown. 

Б Cu А, Y. 

The judgments of the Court were as follows: 
Henderson, J. :—This is a Rule calling upon the Chief Presi- 
dency Magistrate, Calcutta, and the opposite party to show causa 


-why ап order of discharge passed under section 253, sub-section (2) 
of the Criminal Procedure Code should not be set aside. 


The petitioner made a complaint on the 17th of October fast 
against the opposite party to the effect that he bad committed an 
offence punishable under section 420 of the Indian Penal Code 
The Magistrate examined the petitioner upon oath and then 
directed that a warrant should issue for the arrest of the opposite 
party. The opposite party duly appeared on the 26th of October 
and the 28th October was fixed for the hearing. Ор that day the 
Magistrate heard both sides and examined some dccuments ; but he 
did not take the evidence of the petitioner or any of his witnesses, 
The Magistrate reached the conclusion tbat the petitioner had deli- 
berately suppressed several facts in bis petition of complaint and 
that the complaint was a thoroughly dishonestone, He accordingly 
discharged the opposite party. _ 


The petitioner then obtained this Rule on the ground that the 


187 
CRIMINAL, 


1939. 
б — 
Sundar Des Loghani 


Y. 
Fardun Rustom Irani 


S'anuary, 16, 


Magistrate’s order was made without jurisdiction, In support of the - 


Rule Mr. Basu pointed out that the procedure laid down in 
section 252 of the Code had not been followed. He accordingly 
contended that the Magistrate’s order was without jurisdiction, 
inasmuch as sections 252 and 253 are both self-contained, 


TI am bound to say tbat on this view I should not be able to 
attach any meaning to sub-section (з) of section 253. Section 252 is 
not concerned with an order of discharge. The only barin the 
Magistrate's way was sub-section (1) of section 213. Subsection (2) 
removes the bar. Furthermore, the words “ at any previous stage of 
the case " are perfectly clear. It is only reasonable that an accused 
person should be allowed to show at any stage of the proceedings 
that there is no case against him : for example, he might show that 
there was something in tha nature of a want of sanction which would 
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render the proceedings invalid ; in such a Cage it would be clearly 
waste of time to examine tbe complainant’s witresses, 
This view finds support in the decision of tbe case of Fes/ar 


Rakaman v, Emperor (т). We respectfully agree witb the observa-, 


tions «f Suhrawardy, J. in that case. 

Mr. Basu contended that that learned Judge gave a contradic- 
tory decision in the case of Mukunda Patra v. Purusatiam 
‘Shak (2). Though there is one passage in the actual judgment 
which would support this view, we are satisfied that the’ Judgment 
proceeded upon other grounds. The Rule was not opposed and in 
showing caute the Magistrate admitted that he could not defend 
bis proceedings. The point at isrue in this Rule was not even con- 
sidered, andthe grounds taken for the decision were that the 
reasons given for the order of discharge were quite inadequate. 
We can find nothing here in corflict with the views Jaid down by 


that learned Judge in the case to which I have already referred to, 


The rezult is that this Rule must be discharged. 
Bartley, J.:—I agree. 


‚РОВ. Rule discharged, 


(1) (1920) I. L. R, 58 Calc. 546. 
(2) (1929) $1 C. L. J. 44. 





APPELLATE CIVIL. 


Before Mr. Justice А. N, Sen. 


MON MOHAN BHATTACHARJEE 
v. 
BIDHU BHUSAN DUTT.* 


Hindu Law—Debls incuried. for marriage expenses of a male coparcensr— 
Entire joint family property, if Hable—Sale by natural guardian of 
minor's property, without legal mecessily, if wold er woidable~Right te 
sue vemaining with minor, if trangferable—Transfer of Property Act 
(ТУ of 1882), Section б (¢)~‘Sanskar’, meaning of the term, 


The term ‘Sanskara’ includes the sacrament of marriago. 


*Appeals from Appellate Decrees Nos. 266 to 268 cf 1937, against the 
decrees of Nilendra Nath Basu, Esq., Subordinate Judge of Nadia, dated tho 
19th September, 1935, affirming that of Babu Kamalesh Chandra Sen, Munsiff, 
Second Court, Kilshnagar, dated the 218t December, 1935. 


е 


Vor. LXIX.] HIGH COURT. 


Under the Dayabhaga School of Hindu Law the entire joint family property 
ls Ilable for the debts incurred for the marriage expenses of a male coparcener 1 
Сораја Krishna Rags v. Venkalanarasa Rasu (1) and other cases referred to. 


The sale by a natural guardian of a Hiddu minor of the mioor's property 
+ when there is no legal necessity of such sale ig not void bul voldable and such 
a sale is valid until set aside. 


Alter the sale by the natural guardian of the mlnor’s property only the 
right to sue remmios with the minor which is not transferable at law, Suoh 
a right therefore is prohibited by section 6 (e) of the Transfer of Property Act. 


Appeal by the De'endants. 

Dr, Radha Binode Pal and Mr, Shyama Райа Majumdar for 
the Appellaots, ` 

Mr. Bijali Bhusan Sanyal for the Respondents in Nos 266 
and 3268. 

Mr, ]yotirinisa Nath Das for the Respondents in No. 267. 

The jadgment of the Court was as follows :— 


These are three appeals by some of the defendants in three 
suits for the declaration of the plaintiffs! title to certain plots of 
land and for ancillary reliefs. The suits were numbered 949, 952 
and 9бт of 1934 and were tried togetber by the Munslf, and Court, 
Krishnagar, who decreed them in favour of the plaintiffs, 


On appeal, the learned Subordirate Judge upheld the decision 
of the trial Court, making certain modifications in the decree 
passed with respect to Suit No. 949 of 1934. The defendants 
have now appealed to this Court. The appeals were taken up 
for hearing together and this judgment shall govern the three 
appeals, At the outset, learned Advocate for the appellants stated 
that he could not prese the appeals arising out of suits numbered 
949 and 950. They are Second Appeals Nos 266 and 268 res 
pectively. These appeals are accordingly dismissed with costs in 
favour of the appearing respondents. 

In suit No, 951 of 1934 out of which Second Appeal No. 267 
arises the plaintiffs case briefly із as follows: There were two 
cousins Hari Mohan and Hari Nath who bad an eight annes share 
each in certain property which they had inherited from their 
&néettor& These two cousins separated io mess and property. 
Hari Mohan died leaving three sons Nut Behary, Pralhad and 
Dhruba. Nut Bebary married Malatimala who is defendant 
No. 3. He died leaving two sons Ramani Mohan and Abani 


Mohan who are defendants Nos т and 2 respectively. Pralhad - 


(1) (1912) I. L. К, 37 Mad. 273 (Е. В.) 
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married Satya Kumari, the defendant No, то and had two sons 
Murari and Mani Mohan who are the defendants Nos. 8 and 9 
respectively, Dhruba married Charusila. Dhruba predeceassd 
hie brother leaving Charusila a childless widow. Hari Nath disd | 
leaving as his heirs two grandsons Mohini Mohan and Debendra 
by his daughter as his heirs, "They are defendants Nos, 6 and 7 


: respectively, The plaintiff's suit is concerned with the 8 annas share 


of the property which belonged to Hari Mohan. Dhbruba inherlted 
a Yérd share in this property, On his death, his widow Charusila 
sold this 44rd share to the defendant No. хо, Satya Sundari, the 
wife of Pralhad, for legal necessity. Nut Behari and Pralhad then 
separated and Nut Behari held bis 54га share in the property 
separately. After Pralhad's doath, Satya Kumari and her two 
sons Murari and Mani Mohan together hada 34rd share in the 
property of Hari Mohan. The plaintiff by 3 Kobalas, Ex. 6, 6 (a) 
and 6 (b) purchased certain plots of land appertaining to this rd 
share. This was in Falgun and Chaitra 1335 B. S. corresponding 
to February and March, 1929, and in Baisak, 1336 В. S., corres 
ponding to April and May, 1929, The Kobalas were executed 
by Murari on hisown behalfand by Satya Kumari for self and 
ae guardian of her minor son Mani Mohan (the defendant No. 9). 
In the Kobala Ex, 6 (a) it was recited that the sale was effected 
to raise funds to meet the current family expenses and to pay 
off certain debts. In the Kobala Exs. 6 and 6 (b) it is stated that , 
the property was sold to raise money to meet the marriage ex- 
pentes of Murari, the adult male son of Satya Kumari, After 
the «ale, the plaiatiff possessed the land psacefully till 1340 B. S. 
corresponding to 1933 and 1934, when some of the paddy on 
the land was forcibly reaped by some of the defendants The 
defendant No, 6 th»n brought a collusive and fraudulent parti- 
tion suit bsing Title Suit No. 1 of r93r and bad a compromise 
decrse passed therein declariog that Hari Mohan had a7 ronas 
share in the ancestral property and Hari Nath a 9 annas share 
therein. The plaintiff contended that was a fraudulent decree 
and thit in any case it was not binding on him. Не accor- 
dingly sued for a declaration of his title to the property in 
suit, for confirmation of his possession and for ancillary 
reliefs, 

Various defences were taken in the trial Court but for the pur- 
pose of this appeal tbe following only need Бе mentioned. It was 
contended that Hari Mohan's share was 7 annas and not8 annas 
апа that this was declared in а decree passed їп а partition suit; 
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the sala by Charusila to Satya Kumari was alleged to be invalid as 
there was no legal necessity for the s2la:; as regards the sales by the 


defendants Nos, 8, 9 and ro to the plaintiff, the defence was that the 


, sale was void inasmuch as the vendorà when they executed the sale 
deeds were fraudulently induced by the plaintiff into believing that 
they were executing powersofattorney in favour of the plaintiff, 
The defendants Nos. 4 and s claimed to have purchassd some of the 
properties in suit from ths defendants Nos. 8 and 9 in the year 1933 
by a Kobala Ex. Land tbe defendant No. 6 claimed to have pur- 
chased some of the properties in suit in execution of bis decree for 
costs inthe Partition Suit No. r of 193r. The trial Court held 
against tbe defendants on all points In the lower Appellate Court 
ап additional point was teken, It was contended that the share of 
the defendant No. 9 Mani Mohan was not affected by the transfers 
effected by the Kobala Ёхз.б and 6(b) On the dates of these 
Kobalas the defendint No, 9 was a minor and his share was trans 
ferred by his mother the defendant No. ro acting as bis guardian In 
order to meet the mariage expenses of her elder son Murari 
(defendant N2. 8) who was then a major. The argument ів thet 
under the Hindu law the minor's property could not be made liable 
for such an expenditure and that therefore Mani Mohan’s share 
was unaffected by these transfers. The lower Appellate Court com 
curred in the findings of the trial Court as regards the defences 


taken there. With respect to the new point raised, the lower 


Appellate Court так: з the following observation : 

“It is true that the eldest son’s marriage expenses could not be 
a legal necessity, but the thing is that the mother really required 
money for meeting the current expenses of the Joint family she was 
in charge of and so there was legal necessity. ” 

The learned Subordinate Judge then goes on to say that even if 
it be held that thera wis no ''legal necessity” for the sale, the 
plaintiffs title should be declared for the following reasons He 
points out that the sila of Mani Mohan’s share was not void but 
voidable and that after the sale all that remained in Mani Mohan 
was а mere right to sue to set aside the sale and nothing more. 
This right tbe learned Judge holds is not transferable by reason of 
the provisions of section 6 of the Transfer of Property Act and he 
decides consequently that the defendants Nos. 4 and 5 got nothing 
by the transfer, As regards the defendant No. 6 the learned Sub- 
ordinate Judge holds that the partition decree in execution of which 
the defendant No. 6 purchased part of the property wasa nullity 
and that tbe defendant No. 6 obtained nothing by his purchase, 


v. 
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On these findings the learaed Subordinste Tudge upheld the decree 
of the trial Co irt, 

In this Court, learaed Advocate for the appellants stated that he 
would urge only one point against the decision of the lower Appel- 
lite Court-and that he accepted all the other findings. The argu 
ment briefly is as follows: The share of Mini Mohan in the pro 
perty left by Pralhad was not liable to meet the marriage expenses of 
Marari and therefore the transfers executed by Exs. 6 and 6(b) could 
not affact Mani Mohan's share. The learned Subordinate Judge was 
wrong in holding that the money was required to meet the current 
expsnses of the family. Не was also wrong in bis view that after the 
sales Mani Mohan had no interest left in the property except a mera 
right ta sua to set the sale aside. It was contended that by the 
subsequent sale to the defendants Nos, 4 and 5 by Ex. L. Mani 
Mohan expressed his intention to avoid the sales effected during 
his minority and that by this subsequent sale the previous sales, so 
far as they affect Mani Mohan's share, were made void. On these 
grounds it was urged that the plaintifi's title with respect to the share 
of Mani Mohan in the property in suit transferred by the Kobalas 
Exs, 6 and 6(b) had not been established. This in substance is the 
argument urged before me. Learned Advocate for the sppellants 
had no objection to the suit being decreed with respect to the rest of 
the property. | 

In my opinion, the learned Subordinate Judgs was wrong in 
holding that the sals effected by the Kobalas Exs, 6 and G(b) were 
for the purpose of reiting money for meeting what he described as 
the "current cxpenses” of the joint family. The documents recite 
that the. money was required for meeting the expenses of the 
marriage of Murari and there are no materials placed before me in 
support of the view of the learned Subordinate Judge which is mere 
surmise, The question therefore which first arises for determination 
is whether the share of Mani Moban in the property is liable to 
meet the expenses of Murari’s marriage. Learned Advocate for the’ 
respondent contends that under the Hindu law the entire joint 


‘family property is liable for the debts reasonably incurred for the 


marriage of а male member thereof and he referred me to the Full 
Bench decision in Gopala Krishna Rasu vw. S. Venhafamarasa 
Kass (т) and to the case of Sundara Bai v. Shiv Narayana (a). 
Both thess cases undoubtedly lay down the principle contended 
for by the learned Advocate for th» respon jent, 


(1) (1912) L L. R. 37 Mad. 273 (Е. B.). 
(a) (1907) I. L. R, 42 Bam 81. 
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The Madras case is exactly in point. There three brothers 
mortgsged their joint property toraise funds to meet the marriage 
expenses of one of them who was an adult. One of the three 
brothers was а minor at the time, Ina suiton the mortgage it was 
contended that the sbare of the mincr brother was not bound by 
the mortgage. The Full Bench held that marriage is obligatory on 
a Hindu who does not desire to adopt the life of a perpetual 
Brahmachari orof a Sanyasi and that, that being so, the debts 
reasonably incurred for the marriage of atwice-born Hindu male 
are binding on the joint family properties. 

The Bombay decision deals with the matter exbaustively. The 
learned Judge refeired to a text of Yajnavalkya cited and expounded 


in the Mitakshara where it is laid down that in a joint Hindu family : 


consisting of several brothers of whom some have and others have 
not bad their sacramental ceremonies (Sarskaras) performed by 
their father during his life-time, the former are Found to get these 
ceremonies performed in respect of the latter out of thelr joint pro- 
репу. The learned Judge then went on to discuss whether the 
term “ Ѕапвката ” would include the marriage ceremony of a male 
and after an elaborate examination of the different text on the point 
concludes that it does, І respectfully agree with the view that the 
term “ Запвкага ” includes the sacrament of marriage. Golap 
Chandra Sarkar Sastri in bis treatise on Hindu Law states that 
marriage is the the last of the “ Sanskaras” or sacramental rites that 
are ordained to have the effect of purifying the body specially 
from inheritec taint if апу, (Hindu law by Golap Chandra Sarkar 
Sastri, 7th Edition, P. 161). If joint property is liable for the debts 
incurred for perfcrming the “ Sanskaras" of a co-parcener, then 
certainly the marriage expenses of a male co-parcener would bea 
liability on the joint property, Learned Advccate for the appellant 
in meeting this argument says that this may be the law according to 
the Mitaksbara School of Hindu law but that it is not so according 
to the Dayabhaga School. He pointe cut tbat the decisions relied 
on, deal with persons governed by Mitakshara. He was nct able 
- however to point out any text in or ruling. under the Dayabhaga law 
which is contrary to the view expressed inthe cases mentioned 
above, nor have I been able to find any decision or text which 
would establish that the Dayabbaga lays down a different rule, 
There isa case decided by this Court which has I think some 
bearing on the question, I refer to the case of Ramjas Agartealla 
vi Chand Mondal (т). In this саве two brotherr, one а major and 
(1) (1997) 41 C. W. М. 1176. 
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ста. one a minor, owned some properly, This property was mort- 


1938; Е ‘gaged by the major brother and his mother acting as guardian of 
Moo Mohan the minor brother. The bond recited tbat the money was raised to 
Bhattacharjee ° meet the marriage expenses of the minor brother. The question , 

Bidhu Bhusan Dutt, arose whether the marriage expense of the minor constitueda 
— . . Јева] necessity which would justify the guardian in mortgaging the 
property. The case of Sundara Bai v. Shibmarayana (1) was 

referred to and Mukherjea, J., in dealing with that case said : 

А ‚ “It is true that marriage is а васта шері or Sanskar in Hindu law 

and the only Sanskar for those wto are not twice-born.” 

He goes on to say that the Hindu law, bowever, did not 
sanction early marriages of males and he quotes the text of Manu 
which says :— ў 

“Let a шап of зо years marry an agreeable girl of 12 years or & 
man of thrice eight years а girl of 8 yeare, спе marrying earlier 

' deviates from duty”. 

Mr. Justice Mukherjea then went on to point out that the 
marriage of this miror was in contravention of the provisions of 
the Child Marriage Restraint Act of тозо and held that sucha 
marriage did not furnish a legal necessity, I refer to this case 
merely for the’ purpose of showing that this Court considered 
the Bombay decision and did not dissent from the view laid down 
there that the marriage expenses of a male co-parcener are to be 
met out of the entire joint estate. From the texts and the autho- 
rities І am of opinion that the cxpenses of the marriage of a 
-Hindu male co-parcener are іо be met ovt of the joint estate in 
this province’ as well Althovgh the Dayabhaga School of law 
prevails bere nevertheless the Mitakshara isto be considered as 
very high authority in Bengal on all quettions in respect of which 
there is no conflict between it and the Dayabhaga. 

In this view of the law I kold that the sales in favour of the 
plaintif by Exe, 6 and 6 (b) sre valid and binding on the share of 
Mani Mohan as well as on that of Murari and Satya Kumari. 

This is sufficient to dispose of the appeal. I propose however 
to give my opinion on tbe other contention raised by the respon. 
dent, namely, that even if it be held that Mani Moban's share 
in the property was not liable for the debts incurred for meeting the 
marriage expenses of Murari, nevertheless the validity of the 
sales could not be questioned inasmuch as Mani Mohan has not 
got the sales set aside and inasmuch as the defendants Nos. 4 
and 5 got nothing by the purchases in 1933 of Mani Moban's 

(1) (1907) 1. І. R. 32 Bom, 81. 
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share, as Mani Moban at that time had merely a right to sue 
which was not transferable at law, It is now well established 
that the sale by the natural guardian of а Hindu minor of the 
‚ minors property when there is no legal necessity for such sale is 
not void but voldable and that the sale is valid until set aside. 
The minor on attaining majority- has the 1ight to have the sale 
wet aside and he must do so within the period fixed by Art, 
44 of the Indian Limitation Act. No question of limitation 
arises in this case but Mani Mohan, though he has attained 
majority, has not yet had the sales set aside, The sales there- 
fore stand and are valid. It certainly cannot be said that the 
sales have been set aside merely because Mani Mohan has chosen 
to ignore the sales by his guardian and to sell the same property 
to the defendants Nos. 4 and 5. It bas been found by both 
Courts that the plaintiff went into possession after bis purchase 
and is still in possession, In these circumstances, all the interest 
which Mani Mohan postested in tbe property was a mere right 
to sue to have the sales set aside. The trensfer of such a right 
is clearly prohibited by section 6 (e) of the iransfer of Property 
Act. The purchaser from Mani Mohan by the Kobala Ex L 
therefore got nothing. There is an additional reason why the 
appellants cannot succeed. Murari, Mani Mohan and Satya 
-Kumari who were the defendants Nos. 8 and g and 10 and who 
were the vendors in the sales sought to be impugned did not 
appeal againt the decision of the trial Court, The only person 


who had the right to question the sale is Mani Mohan and ashe 


has accepted the decision of the Trial Court it must be taken 


that he has acquiesced in the sale and elected not to dispute it. 


That right to question the validity of the sale isa personal right 
of the minor Mani Mohan which he coula have exercised on 
attaining majority, The defendants Nos. 4 and 5 have not acquired 


this right by thelr purchase of the property from bim, In this com. 


nection I would refer to the case of Patel v. Patel (1). 


In view of the findings arrived at this = арро also must be 
dismissed with costs, 


P. R. і Appeal dismissed, 


(1) (1939) 34 Bom, L, К, 1519, 
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Befors Mr. Justice R. C. Mitter and Mr. Justice 
С. C. Biswas, ў 


CHATRA SERAMPORE CO-OPERATIVE CREDIT 
SOCIETY LIMITED AND OTHERS 


v. 


BECHARAM SARKAR AND ANOTHER.* 


Damages, suit for—HMalicions prosecution--Acquitial in criminal case—Civil 
Court, i/ can look into the subject matter of the ckarge— Prosecutor to have 
genuine belief as to guilt—Conviction by Magistrate Further enguiry— 
Prosecution, when malicious Corporation's liability fer tort ef its sersant— 
Real prosccutor, mho ia— Dismissal of servant, if arongfsd—Ground not 
known to the master ai the time of presecuiion— Summary dismissal, when 
fusitfisole, 


The order of acquittal of charge under section 477 read section 120B of the 
Indian f enal Code, із conclusive as to the Innocence of the plaintiff on the charges 
on which be was tried, but itis permissible for the Civil Court in a sult for 
damages for malicious prosecution to look Into the nature of entries made In the 
fair cash books which formed the subject matter of the charges and examine the 
facts and circumstances for the purpose of seelog whether а rensonable man would 
have beon justified 1а launching the prosecution, 


The prosecutor {а the criminal case muat Като a genuine bellef based on 
reasonable grcunds that the plaintiff was guilty, 


Hicks v. Faulkner (1) referred to. 


The fact of conviction by Magistrate is weighty evidence, though not conolu« 
sive evidence, that the facts disclosed a prima falis саве against the plaintiff, a 
case which required investigation by the Criminal Court. 


Where the facts avallable to the prosecutor at or before he pots the criminal 
law in motion make outa prima facie case against the accused, Һе [s under no 
duty to ascerlain whether there is a defence to the charge. It ls of the highest 
importance that a lay member of the community eciirg bonestly and reasonably 
sbonld be free to Initiate crimioal proceedings without fear of an aotion for mall- 
cious prosecution succeeding against him. 


Hernaiman т. Smith (2) (per Lord Atkins) referred to. 


A | rosecution is malicious only if it is commenced or continued with a desire 
to use the criminal law for a purpose for which it l» not Intended. 


A master Is Ilable for tort of bis servant acting within the scope of his employ» 
ment. This ls applicable to the case of a corporation. 


* Appeal from Origina! Decree No. 139 of 1935 with crom-objection, against 
the decree of Thakurdas Вапетјее, Esq., Subordinate Judge, end Court, of 
Hooghly, dated the 25th March, 1995. 

(1) (£28) 8 Q. B. D. 16g. 

(2) (1938) 1 All England Reports 111. . 
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In an action for damages for malicious prosecution, the prosecntor Is llab!e, 
The determination of the qusstion as to who the real prosecutor is, depends upon 
all the circumstances of the case. The mare setiing tbe law In motion, Is not tha 
criterion. The conduct of the complainant before and after making the charge 
* his means of information and motives, are to be taken into consideration. 

Gaya Prothad т. Bhagal Singh (1) referred to, 

A dismissal oan bs justifisd on а ground not stated or known to the master at 
the time of dismissal: Sae Smith's Law of Master and Sarvant (Sth Edition) 
page 82. 

In considering the question whether a summary dismissal is justified, the prine 
ciples formulated by the Ju ilcial Committee lo Twpiter General Insurance Com- 
amy Lid. ү. Ardeshir Bomanji (2) must be kept In view. The position of. the 
employes and the nature of business entrusted to bim must be considered, A 
single act of negligence on his part would not ordinarily be sufficient to justify 
a sommary dismisail, 1: із а stroog measure and must bs justified only when а 
strong case is made out. Where conduct consists of an accumulation of acts 
which occurring singly would not ín themselves justify dismissal, dismissal may 
be just! fled, 

Appeal by Dafendants Nos. т, 3 to 9. 

Soit for damages for malicious prosecution and for wrongful 
dismissal. . 

The material facts appear from the judgment. 

Dr. S. C. Basak, Messrs. Bimala Charan Did and Tarakeswar 
Nath Mitra for the Appellants, 

_ Adessrs. Gopsndra Nath Das, Kshetra Mohan Chattirji, Hiralal 
Chakravarti, Havided Chatlerfi and Manilal Bhattackarji for the 


Plaintif Respondent. 
С, А. Y, 


The following judgment was delivered : 

This appeal arisss out of а suit for damages (a) for malicious 
prosecution, and (b) for wrongful dismissal from service, There 
are nioo defendants to the suit. Defendant No. т is the Chatra 
'Serampore Co-operative Credit Society, a society established under 
the Co-operative Societies Act and carrying on banking business, 
"The plaintiff Becharam was the manager of the Society. He was 
dismissed on the sgth May, 1929. Defendant No. ж Bhucencra, 
is a Government Inspector of Co-operative Societies, He was 
appointed manager of the Society with the consent of the Registrar 
. of Co-operative Societies for six months in the place ‘of the plain 
tif, and discharged his duties as such in addition to his own 


(т) (1908) L. К. 35 1. A. 189 (192) ; I. L. В. зо АП, tas (533) ; SC. L. J. 
337 G43). . 
^o (а) (0937) 41 C. W. N, 1381. : 
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duties аз Inspector, Defendants Nos. 3 to 9 were some of the 
memb:rs of the Managing Committee of the Society at the 
material time. The claim for damages for malicious prosecution 
із against all the defendants and the other claim is against defen 
dant No. т, hereafter to be called the Society. In the plaiot ` 
damages for malicious prosecution have been assessed at Re. 2,600 
being made up of Rs. 2,200 said to have been incurred as out of 
pocket coste by ine plaintiff in defending the crimina] cases 
started against him and Rs. доо on account of his suffering in 
mind, body and reputation by reason of the prosecution. Damages 
for wrongful dismissal have been assessed in the plaint at 
Re. 7,500, Rs, 6,663 being for loss of pay from the s9th May, 
1929, to the 4th June, 1931, when the plaintiff was acquitted of 
the criminal charge, and Rs. 837 being the Society’s contribution 
to his provident fund which was forfeited on his dismissal. The 
Subordinate Judge upheld the plaintiff's contention, but reduced 
the claim for damages He awarded Ra. 1,928 a8 damages for 
malicious prosecution against defendants Nos. 1 and 3 to 9, defen- 
dant No. a being absolved from liability, and Rs» 1662 which 
represents a sum total of three mouths’ pay at Rs, 975 a month 
and the aforesaid sum of Rs, 837, аз damages against the Society 
for wrongful dismissal Defendants Nos. т and 3 to 9 have 
preferred this appeal, The plaintiff has filed a memorandum of 
crostobjection, 15 has not sought therein to make Bhupendra 
(defendant No. 2) hable, but hasasked for mere damages against 
the Society for wrongful dismissal. 

The prosecution against him was started on a letter which 
Bhupendra handed to the Sub-divisional Magistrate on the ssth 
Арш, 1929, and was treated on the 26th April, 1929, as а first 
information report (Ех. BB, Paperbook, Part П, p. 749) He 
was sent up before ine Magistrate with Jiten, the accountant of 
the Society, on the 17th May, 1929, on a charge under section 477A 


' and rao B, Indian Penal Code. Another case under section 


409, Indian Репа] Code was also started against him, but that 
case was not tried on the merits, the proceedings having been 
quashed by this Court on a reference from the Sessions Judge after 
his acquittal on the first mentioned charges. 

Toe sutject-matter of the first mentioned charges was entries 
in the fair cash book of the Society in respect of six sums of 
money, namely Ra 1,462-9-6, Ra 221-15-3, Re, 297-10-9, Ra. 25, 
Re. 314-0 and Re Ibra- After. preliminary investigation by 
the Magistrate, he and his co-accused Were committed to the 


Vou. LXIX.) SIGH COURT. 


Sessions, but tbis Court quashed the commitment order on the 
ground that the offenoes charged were not exclusively triable by 
the Court of Sessions, and directed that they be tried by the 
, Magistrate, The Magistrate convicted the plaintiff and Jiten 
under sections 477A and 129B, Indian Penal Code on the 23rd 
May, 1930, (Ex. FF. ; 11-796) and sentenced the plaintif to two 
years’ rigorous Te ib eit On appeal the learned Sessions 
Judge acquitted both on the 4th June, 1931, (Ex. т; 11-826). 
Jiten has not filed any suit for damages. 

The questions in tbis appeal are :— 

(i) Was the criminal law set in motion against Bechara, 
the plaintiff, by defendants Nos. rı апі з to 9 or any one of 
them ? 

(ii) Was there any reasonable and probable cause for the 
. prosecution ? 

(iii) Did any of the said defendants act with шй ? and 

(iv) Was the plaintifs dismissal wrongful? The question 
raised in the cross-objection is whether the plaintif is entitled 
to damages on the ground of loss of pay till the date of expiry 
of 6 months’ leave previously granted to him, і. е. for an addi- 
tional period of 3 months and ro days from zgth May to 8th 
December. 

Before we take up these points ipii it is necessary to 
give a short account of the plaintif's career and of the aflairs of the 
' Society till the prosecütion was started against him, 

- In 1914 the plainti was a teacher of а local school at Seram- 
pore. He subsequently became its head master and continued 
to be so till 1926. -In rgr4 he became a member of the Society, 
and in 1915 a member of the Managing Committeb which position 
he filled till the middle of the ear даз. From 16th ‘September, 
1915, to aznd June, 1923, he was the honorary secretary and 
treasurer, but honorary in name only from r9ao, for since then 
he was given allowances first at the rate of Rs боо and then at 
the rate of Ка r200 a year, For the greater part of this period 
the business of the Society was on a comparatively moderate 
scale and all the members of the staff were honorary workers, 
For general supervision and management there was a board called 
the Managing .Committee, one member of which committee was 
annually elected Secretary, There was а Sub-committee formed 
from among the members of the Managing Committee, which was 
called the Working Committee, and its function was to scrutinise 

; epplications for loans by,members of the Society and recommend 
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them for sanction by ths Managing Committee, The plaintiff 
wısa member of this Working Committee so long as he conti 
nued to be a member of the Managing Committee, X 
In 1923 he was re-elected a member of the Managing Com 
mittee, but the Registrar of Co-operative Societies, Bengal, vstosd 
his election, apparently on the ground that he had been too long 
on the Committee. This veto made it impossible for him to 
continue as Secretary. The Society, however, considered that it 
could not lose his services, as he was at the helm of its affairs 
fora long time, and during bis time the volume of business had 
increased largely if not wholly through his exertions. The Manag- 
ing Committee, therefore, found a way to get round the Registrar's 
veto. A resolution was passed on the 2and June, r923 (Ех. 2 
(q) : I1—22) by which another member of the Managing Committee, 
My, Bhattacharya, was appointed honorary Secretary‘in his place, 
and he was appointed ‘Manager’ fiom 23rd June, 1523 with powers 
to receive and disburse monies and to sign all papere and documents 
on behalf of the Society. His pay was fixed at Ка, тоо a month by 
resolution of the said Committee passed at the next meeling, As 
these resolutions involved a financial obligation, the plaintiff's 
appointment had to be brought to the notice of the inembers of the 
Society assembled at an ordinary general meeting under byelaw 
за!5) and by a resolution dated the 27th January, 1924 passed at 
such a meeting, the members confirmed the action of the Managing 
Committee in appointing him at a pay of Rs, roo а month [Ex a(u): 
11.26]. He got an increment in his salary, of Rs, 25 in June, 1925, 
and another increment of Rs. #5 in June, 1926. Up to December, 
1925 he was a part-time officer of the Society. From January, 1927 
he was made a whole time officer with an increased pay of Rs, 350 
[Ex. s(Z4): Il-37], and this again wae raised from April, 1927 to 
Ra, 275-8 month. І 
During the time that he was whole-time manager, there was a run 
on the Society. The run cessed admittedly inthe early pert of 
1928, but the time of its commencement and its cause are matters 
in c.ntroversy. We shall hereafter record our findings thereon. The 
plaintiff's cass is that he had to meet this run single-handed, and the 
strain involved told on his health. He actually applied on grounds 
of ill health for.six months’ leave in Ssptember, 1928. This was 
refused on the ground that hs could not be spared at that time, A 
second application made in October, 1928 met with the same fate 
[Ex 2(2:6) and 2 (217) : Il-50]. On being again renewed leave 
on full pay was sanctioned by the Managing Committee for six 
e 
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months with effect from 1st February, 1929 (Ех. 2(Z18) 1-52] Ву Finis 
the tame resolution the Registrar of Cc-operative Societies was 1938; 


requested to depute an. experienced officer of his department to Chatra Sermpore 
_ officiate as manager, On the goth January, 19:9, Bhupendra, an ee 
Inspector of Co-operative Societies, whose jurisdiction wis not a 
Serampore where the Society was located, but Hugbli Sudder was Becharam Sarkar, 
selected by the Registrar. He could not, however, take over charge 
on the rst February, -He did so on the oth March followiug, and 
from that day plaintiff availed bimselfof bisleave, At the time of 
taking over charge, Bhupen found the fair cash books had not been 
signed by the plaintiff, and on his insisting on bis signing before ha 
made them over, tbe latter refused to do во. The matter was 
brought to the notice of the Managing Committee, which by a reso- 
lution dated the r4th March, 1929 determined tbatas the cash 
books had not been written up from day to day and the plaint.ft had 
no opportunity to check tbem, it would not be fair to hold him 
responsible for them [Ex. a (222): 11-59. This was a unanimous 
resolution and showed that the Managing Committee was treating 
the plaintiff with the utmost consideration up to tlat date. They 
believed up to that time in bis honesty. 
The audit of the Society’s accounts for the year 1026-27 was 
made by the Government Inspector P. C. Mazumdar. During 
the year under audit he found a sum of Rs 1,46296 
shown in the fair cash book as deposited under suspense 
account on tbe grst July, 1926 (11.573). It was shown in next 
year's account as withdrawn on the 31st. May, 1917, (II—zsor). 
He apparently called for an explanation from tome officer of the 
Society. The explanation as given was noted in his balance 
sheet, viz that the amount represented interest due to deposi- 
tors which had not been paid out to them up to зій July, = 
1926, and so bad been kept in suspense account, but it was acor- 
ding to their directions later on treated as their investments and 
wo adjusted to loan-account on 31st May, 1927. (Ex. E; II—711). 
As the withdrawal entry fell witbin the next year’s audit which 
was done later by another Government Inspector Prcovath Chandra 
Pathak, this officer naturally looked into this item. There being 
no vouchers in support of the said entries, he regarded them as 
_ suspicious and brought them to the notice of Mr. Sandell, the 
Chairman of the Managing Ccmmittee, towards the middle of 
February 19:39, Rnd in bis presence Mr. Sandell asked Jiten, tha 
accountant, to explain. Jiten prevaricated and was then and 
there suspended till he offered a satisfactory explanation (Ex M: 
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II— 736, This was on the 15th Febraury, 1929. Next day the plain- 
tif was called upon to explain the entries, but he pleaded want 
of knowledge [Ex. M (2): 11—738]. On the ryth February, 
1929, Jiten submitted a written explanation in which be stated 
that both the entries were fictitious, having been “made simply ` 
-to adjust mistakes in totals", [Ex. M(r) : 11—737]. Mr. Sandell 
forwarded tbis explanation to tte plaintiff with a request that it 
might be sent to Pathak with bis report, The plaintiff never 
made his report, and Pathak bas stated on oath that he found 
Jiten’s explanation to be false, ав there were no mistakes in totals 
in the faircash books. Jiten’s explanation was morecver incon- 
sistent with the explanation given to P. C. Mazumdar a year 
earlier as noted by bim in the Balance Sheet, Pathak completed 
bis audit in ` February, 1929, and on his own responsibility and 
without any request from any member of the Managing Committee 
started a prosecution against Jiten on the and March, 1929. Up 
to this time no suspicion атоғе agrinst the plintif, but in course 
‘of further investigations by Pathak, tke latter detected what 
„according to hit opinion were cases of gross neglect of duties and 
Mismanagement by the plaintiff. These were brought to .the 
notice of the Managing Committee which passed resolutions 
thereon. Later ор, on the goth April, 1929, the cashier was 
examined before the Managing Committes and Pathak pointed 
out Other entries іп the fair cash books. The proceedings of the 
meeting of the Managing Committee dated the 2and April, 1929, 
(Ex. A 141 11—73) аге very important, because it was followed 
by ceitain action on the part of Bbupen which resulted in the plain- 
Ее prosecution. 

We rcw take up for ccnsideration the plaintf's claim for 
damages for malicious prosecution, and we shall deal with that 
claim under the following heads :—(a) Was there reasonable and 
probable cause for his prosecution? (b) Was the prosecution 
actuated by malice? and (c) Who was responsible for his 
prosecution ? 

Up to the goth March, 1929, none of the members of the 
Managing Committee bad any reason to believe that the plaintiff 
was in any way concerned directly or indirectly with any criminal 
offence, Pathak believed that Jiten only was concerned in what 
he considered to be frauds., The resolution of the Managing 
Committoo dated the goth March, 1929, (Ex. A 18: 1—63) called 
upon the plaintiff to submit written explanations for acts which 
‘were mere acts of mismanagement, There was no breath of 
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suspicicn then that he was concerned with what appeared to be 
the frauds of Jiten, The Managing Committee on further reports 
from Pathak sterted a more comprehensive enquiry from about the 
jth April, The case sgsinst the plaintiff waa considered at the 
“meeting of the 7th April, and more fully at the meetings of 
the aoth April, and 2and April, 1929. The members of the 
Managing Committee had before them the statement of the 
Cashier, Haradhone, and Pathak pointed out to them many irre- 
gular entries from the fair cash booka Among these entries was 
‚ап entry of Ra 297-109 shown as paid for law expenses. There 
was no voucher from the law clerk. The latter was examined and 
he denied receipt of the same, The entry was in Jiten’s handwrit- 
ing. On the materials thus placed before the Committee, any pru- 
dent man would be justified in believing honestly thgt Jiten was 
guilty of falsifying accounts disbonestly, and liable to be punished 
under section 477A of the Indian Penal Code, There were other 
suspicious entries in regard to other items in the handwriting of 
Jiten.. Pathak also drew the attention of the members of the 
Managing Committee to various other entries in the rough and fait 
cash books, and pointed out the discrepancies between the:e two 
sets of books. Many entries appearing in the rough cash books on 
the. credit side representing money actually collected from debtors 
had not been posted in the fair cash books on corresponding dates, 
aod the cash balances appearing in the fair cash books were less 
than those appearing in the rough cath books. Мапу of these 
entries in the fair cash books were in the plaintiff's handwriting. 
The rough cash book was written up from day today. Every 
transaction was entered contemporaneously, but it was an unautho- 
rised book. The fair cash book was the Society’s authorised book. 
The statements of Pathak, who was an experienced Government 
auditor, an independent man, who had no motive to do the plaintiff 
an unmerited wrong, was bound to carry weight with any reasonaLle 
man, His statements backsd by entries from the fair cash books 
-could be reasonably taken as connecting the plaintiff with a criminal 
conspiracy with Jiten. Seven of the membera of the Committee 
were for sending at once an information to the police against the 
plaintiff, but nine were in favour of making further investigations 
through a Sub-Committee. Of these nine, one, Mr, Dhanapati 
Bannerjee, immediately after the votes were recorded, felt that he 
had not done right in not voting with the seven. Of the remaining 
eight, two at least, if not three, were partisans of the plaintiffs and 
were prepared to shield him in any eyefit, They are Kalidas 
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Goswami and the plaintiffs nephew Haran Chandra Bose, both of 
whom have been examined as witnesses on his behalf. Their 
evidence is anything but satisfactory and discloses a strong bias for 
the plaintif. The third man Durgadas Roy avoided attending a 
subsequent meeting, being apprehensive of his own arrest, Не was 
the Secretary, and the mismanagement of tho affairs of the Society 
was to a great extent due to his own laches and to his taking his 
duties as Secretary very lightly. 

On the 25th April, 1929 Bhupen and Pathak went together to 
ihe Sub-Divisional Magisirate with the letter attached to Ex. ВВ; 
(II-750)], written by Bhupen and signed by him as Manager of the 
Society and Inspector of Co-operative Societies. "The police at the 
request of the Magistrate at once took up the matter, The conduct 
ofthe prosecution in the Court was later on placed in the hands of 
Mr. Krishna Mohan Bhattacharya, the Public Prosecutor, Krishna 
Mohan Babu has not been examined in the case, but there is only 
hearsay evidence coming from Mr, Sudbir Chandra Roy, who was 
later On appointed by the Crown to conduct the case in the Magie- 
trate's Court, that Krishna Mohan Babu was unwilling to make the 
plaintiff an accused. The evidence is not admissible and even if 
admissible has insignificant value. Mr. Sudhir Chandra Roy on 
being engaged withdrew the prosecution against Jiten on the 17th 
May, 192¢, and on the same day filed a fresh complaint charging 
both Jiten and the plaintiff, Не gave up his brief just before tbe 
committal order to the Sessions, as he thougbt that uncalled for 
aspersions against him bad been made by the members of the 
Managing Committee, His evidence gives indication that he has 
not forgotten the incident. It is not necessary to comment on his 
evidence in detail On examining his evidence we find that he on 
his own initiative consulted Mr. Sandell and other persons connect- 
ed with the Society and got whatever assistance he required from 
them, and on his advice documentary and oral evidence was given 
by the prosecution, and we conclude tbat he held the opinion that 
the case was a good one for the prosecution. The plea now 
advanced by bim that he felt that the accused would be given the 
benefit of doubt, as corroborative evidence was wanting, is a thin 
excute, He does not state on what points he required corroborative 
evidence, which could not be or was not supplied. The case 
conducted by another pleader engaged by the'Crown ended in a 
conviction by the trial Court, 

The order of acquittal is conclusive as to the innocence of the 
plaintiff on the charges on which he жав tried, but in our Judgment 
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itis permissible for usto look into the mature of the entries made 
in the fair cash books which formed the subject-matter of the 
charges and examine the facts and circumstances for the purpose of 
seeing whether a reasonable man would have been justified in 
launching the prosecution, We have already found that the item of 
Ra, 297 odd said to hive been paid to the law clerk could have 
justified proceedings against Jiten, The entries relating to Rs, 1,462 
odd and Ra. gar which also formed the subject-matter of inveati- 
gation by the Criminal Court, were admittedly false or fictitious 
entries. ‘The sums due to Benodini and her brother on account of 
interest were admittedly not entered on the credit side of the fair 
cash book, All the entries of this date were mads by the plaintiff. 
He himself had made the transference entry in their pass books, 
but in the Criminal Court he gava it as his explanation that in copy- 
ing the entries of the pass book into the fair book, he entered the 
cash deposits made on that date by them and shownin their pass 
book, but overlooked the entries about transfers made there in hia 
own hand. There was a similar omission in the case of another 
depositor. The cash book was falsified admittedly, and the only 
question left was whether the falsification was wilful and with intent 
to defraud. One or two false or fictitious entries may have “been 
due to carelessness, but when there are many such entries and in 
respect of thesome, different explanations were given at different 
times, it may bé by Jiten, and these explanations seemed to an 
expert, and audjtor, to be falee, when the auditor after sifting the 
account papers gave as his considered opinion that the plaintiff was 
involved in the matter, when the trial Court convicted bim and the 
appellate Court in respect of one entry at least (re Rs, 297) thought 
the explanation given by the accused was thin, it would in our Judg- 
ment be safe to hold that the prosecutor had a genuine belief based 
on reasonable grounds that the plaintiff was guilty, The test formu- 
lated by Hawkins J, in Aischs v, Faulkner (1), which has all along 
been regarded as the leading case on the subject and has been 
approved by the House of Lords quite recently in Herniman v. 
Smith (з) bas in cur judgment been satisfied. The fact of convic- 
tion by the Magistrate is weighty evidence, though not conclusive 
evidence, that the facts disclosed a prima fase case against the 
plaintiff, a case which required investigation by the Criminal Court, 
The facts disclosed by Pathak before the members of the Managing 
Committee on the zoth and запа April would have justified a prose- 
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culor in concluding bonestly and fairly that the plaintiff was guilty. 
The fact that the majorily of the members of the Committee carried 
on the 220d April an amendment for further investigation into the 
conduct of the plaintiff by a Sub-Committee before rushing to the 
Criminal Court, is no doubt a circumstance which has to be taken’ 
into consideration, but in our Judgment that cannot outweigh the 
other facts and lead us to an adverse decision against the appellants 
on the issue of absence of probable and reasonable cause. Putting 
the matter in the most favourable light for the plaintiff, it means 
that the Managing Committee genuinely and honestly believed, 
and had reasonable grounds for believing, that a prosecution was 
justifiable, still they resolved to act very cautiously : and merely 
because this caution was frustrated by the action of the Manager, 
it cannot be said probable and reasonable cause was wanting. In 
the case of Berninan v. Smith (т), Scott L, J. said thus: “If 
in any case the facts known to the would be prosecutor reasonably 
are such asto cause him fairly and honestly to conclude that the 
defendant (accused) is guilty of the offence, there is no law which 
compels him to prosecute further enquiries in order to ascertain 
whether there is further information obtainable in support of the 
prosecution on which he has decided", This passage which in 
our Judgment lays down the principle correctly takes away the 
point from Mr. Sudhir Chandra Roy’s evidence that he felt 
the absence of corroborative evidence and had formed the 
opinion that without it the plaintiff bad the chance of getting the 
benefit of doubt. The decision of the Court of Appeal in the 
aforesaid case was affirmed by ths House of Lords: (1938) т All 
England Reports rrr, where Lord Atkins laid down the further 
proposition that where the facts available to the prosecutor at or 
before he puts the criminal law in motion make out a prima facie 
case agalost the accused, he is under no duty to ascertain whetber 
there isa defence to. the charge. It is of the highest importance 
that a lay member of the .community acting honestly and 
reasonably should be free to initiate criminal proceedings with- 
out fear of an action for malicious prosecution succeeding 
against him. 

Our finding on the issue of probable and reasonable cause 
puts ап end to the plaintiff's claim for damages for malicious pro 
secution, but as the other two questions have been canvassed before 
us at length, we proceed to record our findings thereon. 

The facts до not establish any malice onthe part of any of 


(1) (1936) 2 All Eogland Reports 1377. 
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the appellants before us. A prosecution is malicious only if it 
is commenced or continued with a desire to use’ the criminal law 
for a purposs for which it is not intended. In the plaint the 
, plaintiff's case of malice centres round Bhupen, Не states that 
Bbupen to sbow himself cff to the society as a zealous and com- 
petent officer and thereby to strengthen his claim to the perma- 
nent managersbip magnified petty irregularities into serious crimes, 
and by misrepresentations brought round to his view some of the 
members of the Managing Committee who were already inimically 
disposed towards him from before, conspired with them when 
he was on leave, flouted the resolution of the Managing Committee 
of the aand April, 1929, which had postponed the lodging of an 
information to the police against bim till the decision of the Sub- 
committes appointed thereby, and finally influenced the Sub- 
Divisional Magistrate to take action against him, In the evidence 
the plaintiff tried to establish that Bhupen hada grudge against 
him from 1923 on account of a dispute in course of an audit in 
that year when Bhupen was the auditor. His cross-examination, 
_ however, demolishes the case of grudge onthe part of Bhupen, 
and the evidence of Satya Charan ~Mukherjee on the point does 
not carry conviction. The crossexamination of the plaintiff at 
pages 131, I, 21,132, 1,8 and r30, I, то leaves the allegations 
made in the first part of paragraph 13, those made in paragraph 
14 and the material allegations in paragraph 16 of Ње plaint 
without a tittle of evidence to support the same, The ulterior motive 
ascribed to Bhupen for magnifying petty irregularitiea receives 
no support from the facts as established. As has been pointed 
out by the learned Subordinate Judge, the office оѓ. а manager 
under the Society was no allurement to Bhupen, a Government 
servant having security in his service which was moreover pension- 
able. Не was drawing at the time a pay of Rs, туо with rezson- 
able prospect of advancement. Further, he lodged the informa- 
tion against the plaintiff in pursuance of an order given to him 
by his superior officer, the Assistant Registrar, which Һе as a 
subordinate officer was bound to obey, (Ex. D 3,II—745), an 
order which was passed oo him not on any report made by him 
to the Assistant Registrar, but on the report of Mr. Pathak. The 
learned. Subordinate Judge in our judgment is right in holding 
that there was no malice on the part of Bhupen in starting or 
assisting the criminal prosecution, The suit against Bhupen has 
been dismissed on this finding, and the plaintiff haw not appealed 
from this part of the judgment and deoree. This finding in our 
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judgment has the legal effect of absolving the Society from liability, 
BO faras the action for malicious prosecution is concerned. We 
shall assume in favour of the plaintiff for present purposes that 
Bhupen moved the Sub-Divisional Magistrate to start criminal | 
proceedings against the plaintif only as the manager of the 
Society, and that even if he had acted in excess of authority, bis 
action was ratified by the Society. Even if he had no express 
&uthoiity to Jay the information and there was no ratification, 
the principle that a master is liable for the tortuous actions of 
his servant acting within the ecope of his employment would 
still be applicable to the case of the Society, а corporation not- 
withstanding the resolution of the 2and April, r929, seeing that 
the lodging of a first information report against another employee 
of the S^ciety falls within the scope of his employment as manager 
of the Society. Allthe same we do not think that the Society 
can be held liable, the case of malice against Bhupen having been 
negatieed. 

At some time an opinion prevailed that a corporation aggregate 
cannot in law be made liable in any action, to fustain which 
proof of malice is required. This opinion proceeds upon the view 
that malice being a state of mind cannot be imputed to a corpora- 
tion aggregate which has no mind. A very strong exposition of 
this view finds expression іп the judgment of Lord Bramwell in 
Abrath v. North Eastern Railway Со. (т), His Lordships punctua- 
ted with emphasis and illustrated with examples the proposition 
that a corporatioa aggregate can never be liable in an action for 
malicious prosecution, even if all its members, all its office bearers 
or all its servants were actuated by malice in starting а criminal 
prosecution. The decision of the majority of the House of Lords, 
however, indicates that this dictum had not their approval The 
question came up later on before the Privy Council in the case 
of Citisens Life Assurance Co. Lid, v. Brown (a), a case of malicious 
libel, Lord Lindley held that the doctrine that a corporation 
cannot be made liable on an action for malicious prosecution was 
an exploded one. “To talk”, said his Lordship, “of imputing 
malice to corporations, appears to their Lordship introduce 
metaphysical subtleties which are needless and fallacious.” The 
principle of liability was formulated by him in these terms ;— 

“If it is once granted that corporations are for civil purpdses to 
be regarded as persons, i4, as principal» acting by agents and 

(з) (1886) L, R. 11 А. С. 247 3 551. Je О.В. 457. 


(a) [1904] A. C. 423. . 
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servants, it is difficult to see why the ordinary doctrines of agency 
and of master and servant are not to be applied to corporations 
as well as to ordinary individuals, These doctrines have been so 
_ applied in a great variety of cases, in questions arising out of 
contract, and in questions arising out of torts and frauds ; and to 
apply them to one class of libels and to deny their applications 
to another class of libela on the ground tbat malice cannot 
be imputed to а body corporate appears to their Lordships to be 
contrary to sound legal principles.” The principle, therefore, is 
now well established that a corporation would be liabla in an action 
for damsges, if a like action against its agents or servants acting 
with authority or within the scope of their employment would have 
been maintainable against them, if they had acted as principals, 
Absence of malice on the part of Bhupen would have protected 
Bhupen from an action for malicious prorecution, if be on his 
own behalf and as principal had prosecuted the plaintiff. His 
action would not have been tortuous, and so no vicarious liability 
can be fastened on the Society for an act of its servant ог agent 
(Bhupen) which was not in itself an actionable опе, 

With regard to defendants Nos. 3 to 9, there is no satisfactory 
evidence of malice. The evidence given by or on behalf of the 
plaintiff that some of them had previous grudge against him is not 
reliable, It is belied by the documentary evidence on record. 
These defendants were unanimous with the other members of tbe 
Managing Committee, against whom nothing has been said and 
who have not been made defendants, in appreciating the plaintiff's 
past work, Ор the 15th April, 1928 they had voted foran increase 
of his salary by Rs, 35 & month (Ex, a(1) 11-47). They considered 
his services invaluable and indispensable when tbey twice refused 
his application for leave in September and October, 1928, and also 
when they sanctioned his leave in January, 1929, on full pay 
(Ex. 2(Z16) and 2(Z17); 11-59), and even ss late aa tbe r4th 
March, 1929 treated him with utmost consideration (Ex. 2(222); 
П 59). Their opinion was changed only when later on Pathak, 
& responsible officer of the Co-operative Department and a dis- 
interested person who had examined with care the affairs of the 
society, had placed before them at regular meetings of the 
Managing Committee facts affecting his capacity and honesty. The 
charge laid against them in the plaint that they were won Over 
by the wilful misrepresentations of Bhupen, and later on entered 
into a conspiracy with the latter, haw not in our judgment been 
established. Woe may noje in passing that the allegation that they 
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were won over by misrepresentations is in itself sufficient to acquit 
them of mala fides. There is not a tittle of reliable evidence in 
support of the averment made in paragraph 17 of the plaint that 
they flouted the resolution of the Managing Committee dated the 
aand April 1929 and instigated Bhupen to report against the 
plaintiff to the Registrar and to the Sub-Divisional Magistrate, At 
that mesting the original motion for informing the police was 
negatived, and a Sub-Committee was formed to invettigate the case 
against the plaintiff, But the resolution of the same meeting was 
that a copy of the proceedings be forwarded to the Registrar and 
the Sab-Divisional Magistrate, It was left to Kalidas Gossain and 
to Haran Chandra Bose, two of the plaintifs witnesses and 
partisans to say that there was no such resolution, and that Ms. 
Sandell in spite of protests from the former recorded the same io 
the proceeding bosk, The crossexamination of the former at 
page 159 and of the latter at page 188 has exposed their lying 
statements, These defendants had nothing to co with the initia 
tion or continuance of the criminal prcceedings. Some of them 
helped Mr. Sudhir Roy with facts on which he wanted information, 
and Mr. Sandell deposed in the criminal case because he was a 
material witness and had been summoned asa witness, The charge 
was not false to their knowledge, there is по evidence tbat any of 
them misled the police, or produced before it any suborned 
evidence to induce them to send up an innccent man for trial 
before the Magistrate. None of them can be called the prosecutor of 
the plaintiffs on the principle formulated in Gaya Froskad v. Bhagat 
Singh (1). We accordingly hold that there is no case against 
them and must consequently discharge the decree for damages for 
malicious prosecution pas ed against them and defendant No. т. 

The only other point that remains to be considered on this 
part of the case is whether defendant No. г or any of the defendants 
Nos. 3 to о was responsible for the plaintiff's prosecution, f.4, 
can be regarded as his accusers. We have already held that 
defendants Nos, 3 tog were not. The letter to the Sub-Divisional 
Magistrate on which he directed the police to take action was 
written by Bhupen, It was Pathak and Bhupen who approached 
the Magistrate. But as that letter was signed by Bhupen also as 
Manager of Society, the Society occupies in our judgment the 
position of an accuser. Our decision is against defendant No. т 
on tbis point, but it does not in view of our preceding findings, 
affect the decree which we have passed above, 


. Q) 0598) І. R. 35 I. A. 189 (192); 1. L. R. 50 All s525 (533);8 
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There only remains for consideration the plaintiffs claim for 
damages for wrongful dismissal, Не was at first asked to submit bis 
explanation within a fortnight on two charges formulated against bim 
° in the meeting of the Managing Committee held on the 30th March, 
1929, (Ex. A 18: 11—63). One of them concerned his work of 
Management re loan to Aziz and bis relations,—but the other was 
of a more serious nature—it was his preferential treatment to 
debtors to the detriment of the Society’s interest. The debtors to 
whom he accorded such undue and preferential treatment were 
either bis or Jiten’s relations, This is a finding of the learned Subor- 
dinate Judge based on good evidence. The plaintiff did not submit 
any expalanation in time and pleaded on the 14ih April, 1929, 
that for submitting an explanation he required information which 
he had atked for from Jiten, [Ex 5 (a) dated r4'h April, 1929 : 
lI—759] This was a false excuse, Не states in his examination- 
in-chief that he could not aubmit any explanation as he was not 
given facilities for examining the books (1-72-31. 13-18). This is 
also a false statement. His statement in crotsexamination at 
р. тї4 I. 12—20 shows that he never cared to obtain any infor- 
mation from the records in the Society’s office. Later on, he 
wrote & letter on the 4th May, 1929, to the Secretary of the Society 
(Ех. 5: If—7q1). It is no explanation of the specific charges 
he wag required to meet. Only general statements in the nature 
of platitudes were made therein, In the course of time other 
facts were found against bim, and the charges on which the Society 
proceeded to dismiss him summarily are summarised in the 
proceedings of the meeting of the Managing Committee held on 
the agth May, 1929, (Ex. A 15 : 11—77). We have to see which 
of these charges have been established, and if those wbich have 
been established entitled the defendant No. 1 to dismiss bim 
summarily. In considering this question we have also to take 
into account other matters not mentioned in tbis part of the pro- 
ceedings of the agth May, 1629, but which transpired later, 
for it is an established proposition that а dismissal can be 
justified ona ground not stated or known to the master at the 
time of dismissal, (Smith's Law of Master and Servant, p. 8o, 
8th edition), 


The charges formulated sgbinst the plaintiff arrarge themselves 
under three main heads :— 


(I) acts of mismanagement, 


(11) acts of bad faith, and 
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(111) acts which were detrimental to the financial position of 
the Society. 

Under the first head come the following :— 

(a) lack of supervision over the day to day administration, 

(b) bad investments and wilful failure to take steps to rea- 
lise them, 

(c) allowing large claims to be barred by limitation, 

(d) allowing Jiten and bis own son Sudhir to act witbout 
security in spite of resolutions of the Managing Committee, 

(e) payments made to the building contractor in excess of the 
amount sanctioned ; 

(f) loans advanced to minors, 

(g) issuing shares in excess of the authorised capital. 

Under the second head come the following :— 

(в) Preferential treatment to his own relatives and relatives of 
Jiten to the detriment of the interests of the Society 

(b) temporary misappropriation of the Society’s money for 
financing his private business and that of his son, 

(c) large amount of paper transactions made to mislead the 
members of the Society and to serve personal ends, 

(d) alteration of a resolution of the Managing Committee rela- 
ting to further loans to Justee people ; : 

(e) forging the name of a dead depositor. 

Under the third head falls the manner in which he conducted 
his own money-lending business, 

We will take up these seriatim. 

І (а). It has been proved to the hilt, in fact the position ia not 
now controverted by the plaintiff, that important books of the Society 
were not kept up to date, or kept from day to day. The fair cash 
book was to the knowledge of the plaintiff, not writlen up for 
months at a time, and when written, there appeared discrepancies 
between it and the rough cash book, The share register was not 
wrilten up since 1925, the loan register has been left incomplete, 
important columns, e.g. the column where sureties’ names are 
to be putin, being left blank. No register of application for 
loans bas been maintained, The cash balance at the end of the 
day was not checked by him. Deaths and ineolvencies of debtors 
have not been noted and many withdrawals of deposits and interest 
Бате been allowed to persons other than depositors without any 
written authority from the latter, These are serious irregularities, 
The plaintif seeks to minimise his responsibility by stating that 
he had no time to look to these things,- because he bad to exert 
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himself greatly to meet the heavy run on the Society, and besides, 
the staff was inadequate, We do not consider any of these 
excuses adequate. 

The plaintiffs case is that the run began in September, 1925, 
and continued till April, 1928, and he бай to run about for securing 
deposits and to exert himself to the utmost to allay the panic. 
The cause of the run he attributes to а malicious and false 
campaign on the part of persons interested in rival local banks, 
Both these stories we cannot accept. The defendants way that 
the panic was created by reason of the loss of confidence of the 
depositors in the plaintiff's management. This is admitted by 
one of the plaintiffs own witnesses, (Р. W. s—I—167). The run 
also began in or about September 1927, and was short lived. The 
documentiry evidence supports this. Ganesh Chandra Bhatta- 
charji, à private auditor appointed by the Society and a resident 
of Serampore, submitted in the middle of the year 1997, an adverse 
report, This report was considered at the meeting of the Mana- 
ging Committee on the 28th August, 1987, [Ex. a (Z 6 11—41], 
and was turned down, It also appears that on the r4th july, 
1927, the Registrar of Co-operative Society addressed three letters 
to the three Co-operative Societies at Serampore, one of them 
being this Society containing adverse comments on their manage- 
ment, and the public took them to mean that the Registrar inten- 
ded to wind up these Socielies, Panic was accordingly created and 
there was a consequent run. This panic was sought to be allayed 
by the Society by distributing printed leaflets in which a letter of the 
Registrar written with a view to create confidence io the Society, 
was set out, This leaflet was distributed from the goth September 
1927, [Ex. 6 (1)—11—679]. The Provincial Co-operative Central 
Bank also advanced a large sum to the Society to meet the run. 
In Ex. 5 (11—740) the plaintiff admitted that the run was in the 
year 1937. We find it difficult to believe that the plaintiff had no 
breathing time during the period of the run, and could not, there- 
fore, devote any time to office work. 

The plea that the staff was inadequate cannot account for all 
the irregularities, There were at material times besides himself 
5 officers on the permanent staff, and from 1928 at least 5 tempo- 
rary hands were taken in and continuously employed [Ex. А(1)— 
lL47) The evidence shows that about Rs. 40,000 represented 
the yearly transactions, and daily transactions (as appears from the 
cash books of the Society) varied from 30 to 80 in number, The 
staff employed was quite adequate normally, If it was not sufficient, 
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the plaintiff never complained and wanted more men, Ths 
auditor did not say in his report that the staff was inadequate, 
only that more permanent hands should be employed, and better 
men, as most of the officers were not competent, including the 
plaintiff's son for whose appointment the plaintiff was responsible 
in a large measure. We hold this charge has been established 
against the plaintiff. 

I(b) The bad investments are loans to sweepers and mill 
hands—called in the proceedings Juste people. Large sums were 
advanced to them and they proved bad investments. They hai 
very little earthly belongings, their pay was their only security, 
Most of them were up-country people, some have left Serampore 
without leaving any trace and some have died. The plaintiff was 
never responsible for the advances made to them. The Initial 
responsibility lay with the Working Committee, and the final 


‘responsibility with the Managing Committee. With the consent 


of members of the Managing Committee such loans were made, and 
they knew the nature of the security from the beginning. These 
loans were made not on business principles, but more from philan- 
thropic motives. The matter of realising the loans came up 
before the Managing Committes on many occasions but no definite 
steps were directed by them to be taken, it may be on account of 
outside pressure [Ex. 2(223; Il-71} and also on the ground that 
the expenses for recovery would not have made the attempt worth 
while. In fact Dr. Basak has not placed much reliance upon 
this charge. We hold that it has not been proved. 

(с). A large amount of loans mostly due from tolerably 
solvent men was allowed to bs barred. The list is (Ex. IL: 835-854). 
The principal is about Rs. 16,000 and interest about Rs. 10,000, 
This is a. very substantial amount in view of the fact that the issued 
and authorised share capital was only Rs. 80,000. It was the 
plaintiffs duty as manager to see that suits were brought in time, 
His excuse is the selfsame thing—the run on the Society and the 
inadequate staff. We have already dealt with this excuse. Besides, 
a good part of this sum, as the dates would show, was not barred · 
by the time, or shortly after, this run had ceased. We hold the 
plaintiff responsible for allowing these debts to be barred by time, 

Қа). On rsth April, 1928 a resolution of the Managing 
Committee was passed by which Haradhan, the cashier, was 
required to furnish cash security to the extent of Ra, 2,500 and 


a similar resolution was passed on the same day demanding cash 


security of Rs, 1,090 from Sudhir, when he was appointed assistant 
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cashier on an increased pay. (Ex. A—II-46). The plaintiff 
allowed these men to work in their pos's without taking security. 
This has a bad aspect as Sudhir was his son. But in our judgment 
this defgult by itself cannot 1n law justify summary dismissal, 

(в) It appears that the Managing Committee provisionally 
sanctioned Rs, 15,000 (Il-40) for the Society’s building, but the 
contractor was paid in all Rs. 20,coo by tbe plaintiff on account, 
f.e, Ra, 5,000 in excess without previous sanction of the Committee. 
When the contractor, however, submitted his final bill for 
Rs, 25,389 (Ex W—II-732), it was placed before the Managing 
Committee and was passed for Ra, 23,000 [Ex. 2(2-30 ; 11-84]. 
The evidence is that was a fair price for the work done, We 
accordingly see no substance in this charge. 

I(9. The only evidence in support of this charge is that а loan 
was given to one Indubala Debi who stated her age to be 17 
years in her application for loan. That is the only instance. The 
plaintiff may have overlooked that fact in putting up the application 
to the Working Committee, — There was technical negligence 
on his part, but it is excusable, and the money advanced was a 
small amount, We Со not place any reliance on this charge. 

I(g. More shares than authorised were actually issued by the 
plaintiff, but as the members of the Managing Committee later on 
passed a resolution raising the share capital to Rs, 1,10,000 to 
cover the excess issue, we do not see much point in thie charge. 
Whatever the plaintiff had done was condoned on the 17th 
December, 1927, f.s. long before his dismissal [Ex. 2(28—11-43]. 


TI(a). The finding of the learned Subordinate Judge is, and 
that finding is supported by evidence (I-105-1 : 20-29), that monies 
paid by the plaintiff, Jiten and their near relations in repayment of 
loans taken by them, from the Society were first credited towards 
the principal and the balance, if any left, towards interest. This 
was not dore in the case of other debtors, "This preferential treat- 
ment caused the Society to lose interest. ‘The plaintiff should not 
have done this or allowed it to be done. This was certainly conduct 
injurious to the master’s business. 

II (b) The evidence establishes the fact that the plaintiff 
bad a timber business which he carried on in the name of one of 
his sons. In financing this business money had to be paid to 
many persons, one of them being Sureswar. There are various 
entries at the top corners of the rongh cash book of the Society 
showing that sams of money had been paid to Sureswar (II 
378, 379, 380, 381). Most, of the items have been traced to the 
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plaintif’s ledger account with Sureswar (Ex. AA series 11—379 
éf seq) which have been proved by the latter, The plaintiffs 
explanation is that the said entries in the rough cash book of the 
Society are false entries, subsequently interpolated by Haradhan, 
This explanation cannot be true, as many of these entries 
bear the lick-marks of the gcvernment auditor. We hold that 
this charge bas been established, and it cannot be lightly 
passed over. 

II (с). The evidence shows thata large number of entries 
were made &tthe end of financial years which were paper entries, 
These entries showed large amounts as actually realised from the 
debtors, Pathak has noted them in his report and has supported 
them by his evidence (II—791: Section s, 1-219-1. 35). The evi- 
dence is conclusive that no monies were actually realised and 
these entries were made to show that large profits bad been made 
inthe year, By these entries made intentionally at the direction 
of the plaintiff, the members of the Managing Committee and the 
share holders were systematically misled and were kept in the 
dark as to the real position of the Society. The plaintiff derived 
benefi's from these fictitious entries for the false profits shown 
induced the Managing Committee to grant bonuses to the plain- 
tiff and other officers (Ex. a—Z 3 I1—37). Tbis may also have 
influenced the Committees in sanctioning increments of salary to 
the plaintiff. This is a serious charge and hag been fully 
established. 

II (4). On the ryth December, 1927, the Managing Com- 
mittee passed a resolution that no further loans be given to 
Dhangars and Methars (sweepers) (Ex. а (Z 8)—II—43.) This 
resolution was altered materially, and we have no doubt on the 
evidence that this alteration was made by tbe plaintif. He could 
not deny that the alterations were in his handwriting (I-103-I-40). 
This again is a serious charge and has been established. 

II (e). This charge has in our judgment also been established. 
Plaintiff's sister Haramoni Dasmi bad a deposit in the Society, 
She died, and after her death the plaintiff forged her name on 
the withdrawal applications and withdrew the money, This the 
plaintiff admits at page 106, г. 1-19 of his deposition, It may be 
that he was her heir or one of her heirs, but that cannot justify 
the forgery. Itis & serious offence punishable under the Indian 
Penal Code and the Society cannot be blamed if it lost faith in 
such a Manager, 

III. This isthe last item for consideration, It is admitted 
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that the plaintiff had bis own money lending business. It is 
proved that he lent monies to Azis a Collecting peon of the 
Society and to other persons. These persons bad borrowed from 
.the Soeiety and were heavily indebted to it. The plaintiff took 
no prompt steps to realise the dues to the Society, and when he 
found that tbere was risk to his own money, he took mortgages 
of all they had to secure himself, leaving nothing to the Society 
to fall back upon forthe recovery of its loans, These mortgage 
bonds were found by the auditor and have been exhibited in this 
case (Ex. I to 13; 11—637 to 643). When bis debtors had no 


property which he could secure for the safety of his money, he ^ 


adopted a clever and fraudulent Cevice. He issued more shares 
to them to enable them to take as loans more money from the 
Society, the byelaw of the Society being that loans up to ten 
times the value of the fully paid shares held by a member could 
be given to bim. The price of the shares was not paid in cash, 
but deducted from loans issued then and there, and the balance 
of the loan shown as advanced by the Society to them was taken 
by the plaintiff himself to satiefy bis own demands against them 
and deposited on the same day to the credit of the personal 
account he had in the Society. His own insolvent debtors were 
thus thrown on the Society. A number of such instances had 
been admitted by the plaintiff at pages тс] and 108 of his deposi- 
tion. In our judgment the Society or any Bank cannot with safety 
to itself continue the services of a Manager guilty of such acts and 
any Bank would be justified in dismissing him. This was not 
merely carrying on business by the employee in competition with 
the employer, but at the cost of the employer. 

These charges which have been established sgainst the plaintiff 
would in our judgment enlitle a master to dismiss his servant 
summarily, In considering the question whether a summary dis 
missal is justified, the principles formulated by the Judicial Com- 
mittee in the case of Jupiter General Insurance Co. у. Ardeshir 
Bomanfi (т) must be kept in view. The position of the employee 
and the nature of business entrusted to bim must be considered, 
A tingle act of negligence on his part would not ordinarily be 
sufficient to justify a summary dismissal. Itis a strong measure 
and must be justified only when a strong саве is made out. There 
is abundant authority for the view that where conduct consists 
of an accumulation of acts which occurring singly would пої іп 
themselves justify dismissal, dismissal may be justified. Manifold 
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charges some of tham of я serious nature, have in this case been 
established, and taking their cumulativa effect into account, we 
are of opinion that the dismissal was justified, provided the Mana- 
ging Committee was legally competent to dismiss him. i 

This raises the question ав to whether the Managing Committee 
had such power. The Managirg Committee was tbe governing 
body of the Society. It was its executive. It was responsible 
for the gcod managément of its affairs Through appointment 
ofcompetent members of the staff, management could be carried 
on, The Managing Committee bad, therefore, the power to 
appoint and did appoint the plaintif, but as the appointment of 
the plaintiff at a salary involved financial obligations, under bye- 
law 23 (v) it had to be brought to the notice of the members 
assembled at an ordinary general meeting. Byelaw 23 defines the 
business of an ordinary general meeting. The relevant portion 
runs thus :— 

“The business of ap ordinary general meeting shall be............- 

(5) to take notice of any subjects which affect financial position 
of the Society and to pass resolutions with regard to them” (Ex, С, ` 
portion not printed) In accordance with this bye-law the fact of 
the appoint ment of the plaintiff ata talary was tabled as an item 
of business at an ordinary general meeting long after he had been 
actually appointed by the Managing Committee. The members 
assembled at the general meeting could have turned it down on 
the ground that the Society could not then bear the burden of 
his salary. If, however, they were of opinion that a salaried mana. 
ger was desirable and that the pay was such as the Society could 
bear having regard to its financial position and the amount of 
work of the Society, they could not in our judgment pass a resolu- 
tion for having another man on the same pay, In no sense could 
they be regarded as the appointing authority. The Managing 
Committee had the power to appoint the plaintiff and did appoint 
him, and so had the legal authority to dismiss him, Even if this 
view is wrong, there is a resolution of the members of the Society 
assembled at the general meeting held on the 3cth May, 1926, 
(Ex 2(Z); 10—35) by which the Managing Committee was 
authorised to dismiss the staff, and this authority according to the 
construction we put on the said resolution continued till the next 
annual general meeting which was held in the year1931, We 
accordingly hold that the plaintifs dismissal was by a competent 
authority and was justified. 


The result is that this appeal is allowed and the cros#objec- 
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tions dismissed. The plaintiffs suit is dismissed with one set 
of costs throughout. Hearing fee is assessed at Rs 350. Tho 
same to be apportioned between the defendants in the following 
, manner ?— 

(a) defendant No. т will get from the plaintif half of the costs 
of this Court and of the Court below, 

(b) defendants Nos. 3 to 9 will get equally between the half of 
the costs of this Court and 

(c) they would get equally between them half of the costs of 
the lower Court, less what has been awarded to defendant No. 2 by 
the decree of the said Court. i 


The 26th July 1938. 


It is represented to us to-day that there may be some dispute 
later on between the parties on the ground tbat the last portion 
of our judgment dealing with costs is liable to be misinterpreted. 
We directed that one set of the Lower Court’s costs to be paid by 
the plaintiff to the defendants, By that we meant one set of 
pleader’s fee, although there was separate representation of the 
different defendants, calculated on the total claim which was 
Rs. 10,100 that ів to say, pleader's fee was to be taken to be 
Rs. 352, and that жав to be apportioned amongst the defendants 
in the following way, namely, half of the pleader's fee, that is 
Rs, 176 would have to be paid by the plaintiff to defendant No. r 
and the other half, namely, Rs. 176 to be paid by the plaintiff to 
defendants Nos. 2 to 9, to be divided among said defendants Nos, з 
tog. As there was no appeal sgainst defendant No, 2, we could 
not disturb the decree for costs made in his favour by the Lower 
Court, and, therefore, we directed that ont of the sum of Rs. 176 
payable by the plaintiff on account of the pleader’s fee, defendant 
No. a would get whatever had been awarded to Him by the decree 
ofthe Lower Conrt, namely, Rs. 117-5-4, and the remainder, that 
ів Rs. 58-10-8 was to be divided equally between defendants Nos, 3 
tog. The decree of this Court would accordingly be drawn up 
on the terms indicated above, that is to say, defendant No. т 
would get from the plaintif all other items of costs mentioned 
at page a7o of Part I of the paper book but in the place of 
Re, 117-5-4 against the item "pleadei's fee”, the amount is to be 
Ra 176, Defendants Nos. 3 tog would get from the plaintiff all 
the items of costs mentioned at page 269 of Part I of the paper 
book, but the pleader's fee із ‘to be Re, 58-ro-8 “instead of 
Rs, 117-5-4 as stated therein, and the total of the mid amounts 
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would be divided equally between defendants Nos, 3 tog. So 
far аз the schedule of costs awarded to defendant No. a mentioned 
at page 271 of the paper book is concerned, that would remain 
unaffected. There was no ambiguity in the order for costs in thi © 
Court. That order stands, 


А. T, M. Appeal allowed г 
Cross-objections dismissed. 
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CIVIL REVISION. 


Before М», Justice C. С. Biswas. 
BIBHUTI BHUSAN SIRCAR AND OTHERS 


v. 
PROMODA SUNDARI DEBI.* 


Puini, annulment of— Purchaser ata revenue sale—'uinidar continuing to 
realise reni from tenante—Suit for damages and mesne profis— Indian 
Limitation Act (1X of 1908 ), Schedule 1 Article 110. 


lf a purchaser at a revenue sale accepts rent from an under tenure-holder, he 
must be deemed to have waived his right to annul the onder-tenure and if such a 
purchaser annulis an undertenure without having recelved any rent from the bolder 
of it, he must be taken to have refused to recognise the under-tenure from the 
date of sale, 


Turner Morrison & Co., Lid. v. Monomokan Chowdhury (1) distinguished. 

A purchaser at а revenue sale who afterwards annuls an undertenure can only 
recover damages for use and occupation forthe period antecedent to the annul- 
ment. Аз for the period after annülment the position would be different us ihe 
undertenureholder would then be a trespssser ard the purchsser would be 
entitled to mesne profits. 


Ramratan Kapali v, Aswini Kumar Dutt (2) ; Dursan Singh v. Bhawani 
Kawar (3) referred to, 


So where after being purchasers ata revcnue sale the plaintiffs annulled the 
putni which the defendant held and thereafter the plaintiffa brought a suit for 
damages for realising rents from tenanta from tbe date of sale to tbe dato of 
annulment and for mesne profits for the subsequent period: 

Held, the fact that the plaintiffs asked for damages оп the basis of rent 
could not convert the suit Into one for rent. 


* Civil Revision Case No. 1601 of 1957, egainst tbe order of Kalyan Kumar 
Das Gupta, Esq., Munsiff of Ranaghat (Nadia), dated 10th September, 1937. 

(1) (1931) L. R, 58 I. A. 440 ; 54 C. L. J. 462. 

(a) (1910) I, L, К. 37 Cale. 559 ; 11 C. L. J. 503. 

(3) (1913) 17 C. №, ЇЧ. 984. 


Vor, LXIX] HIGH COURT. 


That the plaintiffs were entitled to damages for use and occupation from the 
date of sale to tho date of annulment and for mesne profits for the subsequent 
perlod and Article 120 and not article 110 Schedule I to the Limitation Act 
would apply to such a case. 

That the plaintiffs could not recover any damages in respect of any period 
pilor to the date on which the sale took effect and thelr title accrued. 

That having regard to the pleadings and issues involved, the sult could not 
bo tried as a Small Cause Court suit. 

Application under section 25 of the Provincial Small Cause 
Courts Act by the Plaintiffs 

Suit for damages and masns profits. 

The material facts will appear from the judgment 

Mr, Gopendsa Nath Das for the Petitioners 

Mr. Bankim Chandra Baxsrjes {от the Opposite Party, 

The judgment of the Court was as follows : 

This ів a Rule obtained by the plaintiffs in a suit which waa dis 
missed by the Small Couse Court Judge of Ranaghat. The suit had 
been originally filed before him sitting asa Munsift in his ordinary 
jurisdiction, but was afterwards transferred to hia Small Cause Court 
file and disposed of by bim in the exercise of his Small Cause Court 
Jurisdiction. 

The plaintiffs were purchasers of a Touzi at a sale for arrears of 
revenue. The tale was held onthe s7th March, 1933, but took 
effect from the 13th January, 1933, corresponding to the 2gth or the 
last date of Pous, 1339 B.S. Under the Tovzi the defendant held a 
Putni atan annual rent of Rs 550-3-0. Shortly after the sale, on 
the rst April, 1933, or the 18th Chaitra, 1339 B.S, the plaintiffs 
purported to annul the Patni under section 37 of Act XI of 1859. 
The plaintiff's cass is that notwithstanding the sale and the annul- 
ment, the defendant went on realising rents from the tenants under 
him which it is alleged were payable in quarterly Kista. Hence the 
present suit in which they seek to recover from the defendant, not 
arrears of rent of the Putni which they had annulled, but damage, 
the damages being claimed in respect of the last two quarters or the 
Pous and Chaitra Kists of the Bengali year 1339. The damages are 
assessed at the rate of the rent which was payable by the defendant 
for the Patni, The total claim including interest is laid at Re. 254- 
6-134 pies, after allowing a deduction of certain amounts which 
they had themselves realised from the tenants, It is stated that 
prior to this suit the plaintiffs had brought a number of suits for rent 
against the tenants in the Munsiffs Court, in which they had joined 
the present defendant asa party, making substantially tho same 
allegations against her asip this suit, These rent sults were all 
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pending at the date the present suit was instituted, but from a sub- 
sequent petition for amendment of the plaint it appears that the 
plaintiffa since recovered decrees therein, and by the amendment 
they offered to give the defendant credit in this suit for those 

decraes. ў 

As already stated, the learned Small Cause Court Judge die 
missed the suit, He held that the plaintiffs as purchasers would be 
entitled to the Pous Kist, presumably on the ground that this Kist 
fell due on the last date of Pous, being the date on which their pur- 
chase took effect, but that the claim was barred by limitation under 
Article xro of Schedule I of the Indian Limitation Act, which pro- 
vides a three years’ limitation fora suit “for arrears of rent”. As 
for the Chaitra Kist, the learned Judge held that as the Putni wag 
annulled on the r8th.Chaitra, the plaintiffs were not entitled to it, 
seeing that the Kist did not fall due till the end of that month, 

It seems to me that the learned Judge took an entirely wrong 
view regarding the nature of the claim. The judgment shows that 
he treated the suit as ifit was one for recovery of arrears of Putri 
rent due from the defendant. That clearly was not the plaintifts’ 
caso, and further, that is not the view which the learned Judge had 
taken when as a Munsiff he returned the plaint for presentation to 
the Small Cause Court. The fact that the plaintiffs asked for 
damages on the batis of rent could not convert the suit into one for 
rent. 

It is enough to point out that the whole of the plaintiffs’ case 
proceeds on the basis that they had annulled the Putni That 
means that they had refused to recognise the Putni, and as it is not 
alleged that between the date of sale (meaning tbereby the date 
from which the sale took effect) and the date of annulment they 
accepted any rent from the defendant, I do not see how the claim 
in this suit could be regarded as a claim for rent, It was no doubt 
open to the plaintiffs after their purchase to treat the Potni as sub- 
sisting, but they did not elect to do so. As was pointed out by the 
Judicial Committee in Turner Morrison & Co, Ltd, v. Monmohan 
Chowdhury (т), a purchaser at a revenue sale has the option to 
annul an under-tenure under section 37 of Act ХІ of 1859, unless 
it falls within one of the exceptions set out in the section. The 
Putni in this case, according to the plaintiffs, does not come within 
the exceptions, The plaintiffs, £herefore, had the right to annul it, 
&nd they purported to exercise that right, 

I find myself unable to accept the contention of the opposite 


(0 (1931) L. К. 58 L A. 440; s4 C. L. J. 463. 
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party that so long as a purchaser at a revenue sale allows an under- 
tenure to subsist before he elects to annul it, the relation between 
the purchaser and the under-tenure-holder is that of landlord and 
tenant, so that the former will be entitled to rent from the latter for 
“this period. Some support is sought to be lent to this contention 
from passage in the judgment of the judicial committee in Turner 
Morrison's case (supra) (1), which is as follows:—“ Unless and until 
the Taluk is annulled, it continues ; the Talukdar becomes the under- 
tenant of the purchaser and the tenants holding under him are not 
affected by the change of proprietorship.” But these words are to 
be read in the context in which they were used. Their Lordships 
were there considering the position of the tenants under the Taluk- 
dar vis a vis the purchaser, and they pointed out that as there was 
no privity of contract between them and the purchaser, the pur- 
chaser could neither claim the rent from them, nor eject them so 
long as he allowed the Taluk to continue, The question as to 
whether a purchaser who finally elects to annul an under-tenure 
may claim rent for the period antecedent to tbe annulment, or as 
to what effect the receipt of rent by the purchaser from the under- 
tenure-holder would have on his right to annul the under-tenure was 
not before their Lordships, and they neither expressed, nor was it 
necessary for them to express, any opinion on the point. In my 
judgment, if a purchaser accepts rent from an under-tenure-holder, 
he must be deemed to have waived his right to annul the under- 
tenure, Anditfollows that if a purchaser annuls an under-tenure, 
without having received any rent from the holder of it (ав must 
necessarily be the case ав a condition precedent of annulment), he 
must be taken to have refused to recognise the under-tenure from 
the date of sale. This is in fact the underlying principle of the deci- 
sion in the two cases on which the petitioners relied, Remratan 
Карай v. Aswini Kumar Dutt (2) and Dursan Singh v. Bhawani 
Koar (3), where it was laid down that a purchaser at а revenue salo 
who afterwards annuls an under-tenure can only recover damages for 
use and occupation for the period antecedent to the annulment, the 
damages to be calculated on the basis of the rent which was payable 
by the under-tenure-holder to the defaulting proprietor. As for the 
period after annulment the posilion would be different as the under- 
tenure-holder would then be а trespasser, and the purchaser would 
be entitled to mesne profits which may or may not be calculated on 
the mme basis, 


(1) (1931) L, К. 58 I, A. 449 ; x 
(a) (1910) I. L. К. 37 Calo, 559 j 11 C. L, J. 503. 
(3) (1913) 17 C. W. N. 984, f 
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Applying these principles to the present case, the position 


- would appear to be this The plaintiffi would be entitled to 


damages for use and occupation from the date of sale (rsth 
January, 1933), to the date of annulment (ret April, 1933), and. 
mesne profits for the subsequent period. Obviously, to the claim 
for none of these periods, article rro of Schedule I of the Indian 
Limitation Act would apply, asthe claim would not bsone ''for 
arrears of rent" within the meaning of this article, The article 
applicable would be article 122. 

The learned Small Cause Court Judge was, therefore, wrong 
in dismissing any part of the claim as barred by limitation. Limi- 
tation being out of the way, it is next necessary to tee what the 
plaintiffs can recover, if they can establish their саве. In the firat 
place, it ia to be observed that they have expressly limited 
their claim to the end of Chaitra, 1339 B. S. They cannot, 
therefore, recover any damages ог mesne profits beyond that 
period. Secondly having, regard to the nature of the claim, it is 
clear that they cannot recover any damages in respect of any period 
prior to the date on which the sale took effect and their title 
accrued. Ifthey were suing the defendant for arrears of Putni 
rent, it might hava been open to them to claim the whole of such 
arrears which might fall due on or after the date of sale, irrespec- 
tive of the fact that the renta accrued in respect of a period antece- 
dent thereto, but as they are only entitled to damages or mesne 
profite, their claim must take effact from the actual date of accrual 
of their title and not in respect of any prior period. Thirdly, 
the plaintifs having themselves computed the damages for the 
whole of the period in suit on the basis of the Patni rents, they 
must be held bound to this basis of assessment even as regards 
the period for which they would be entitled to damages by way of 
means profits, 

It is obvious that the suit has not been properly tried at all 
It is also clear that though it is not a suit for rent, still regard 
being had tothe pleadings and the issues involved, it cannot be 
tried as a Small Cause Court suit For one thing, if the suit ia 
held to be maintainable, an enquiry will be necessary as to the 
amounts alleged to have been realised by the plaintiffs from the 
tenants or for which the plaintiffs recovered decrees in the rent 
suits in the Muntif's Court which were pending at the date of 
institution of the present suit, As regards these rent’ suits, again, - 
it is surely a point which requires to be considered, though it 
does not appear to hive received any copsideration either in the 
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arguments in this Court or in the Court below, as to how far the 
pendency of these suits or the decrees since passed therein affect 
the maintainability of the present suit, 

The result is that in my opinion the judgment of the learned 
Small Cause Court Judge must be set aside, and the case remitted 
to him in order that it may be re-transferred to the ordinary juris- 
diction and disposed of in such jurisdiction in the ‘light of the 
observations contained in this judgment. Parties will be at liberty 
to raise all relevant issues, including the question of maintain- 
ability of the suit, and to adduce evidence afresh, 

The Rule is accordingly made absolute, costs a gold moburs, 
The costs of the Courts below will abide the result, The record 
will be sent down without delay. 


р, В, Ryle made absolute, 





Before Mr. Justice C. C. Biswas, 


ABINASH CHANDRA GARGARY 
v, 


RAJ KUMAR SARDAR AND OTHERS.* 


Bengal Tenancy Act (VIII of 1885, as amended by Act IV ef. 1938), Sections 
48 Н, 174 clause (3) —Bemsadi lease, tf owiside the scope of Section 48 H~ 
Such a lease, if creates an interest which would be affected by the sale. 

A bemeadi lease i.e, a lease in which no definite period із specified, is outside 
the scope of section 48H of the Bengal Tenancy Act. So such a lease creates а 
valid Interest in the lesseo which is affected by the sale to enable him to 
prosecute an application under section 174 clause (3) of the Bengal Тепапоу Act 
for setting aside a salo, 

Application for Revision under section 115 of the Civil Proce. 
dure Code by the decree-holder auction-purchaser. 

Application for setting aside an execution sale under section 
174 clause (3) of the Bengal Tenancy Act by the under-raiyat of the 
holding sold. 

The material facts will appear from the judgment. 


* Civil Revision Caso No. 499 of 1938, against the order of Jitendra Kumar 
Biswas, Esq.» Subordinate Judge of Khalna, dated 8th January, 1938, reversing an 
order of N. Chatterjee, Esq., Munsiff, 3rd Court, Khulna. 
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Messrs. Hemendra Chandra Sen and Bireswar Chattopadhaya 
for the Petitioner. 


Mr. Panchanan Pal for the Opposite Parties. 
The judgment of the Court was as follows : 


This Rule is directed against an appellate order of the learned 
Subordinate Judge of Khulna by which he allowed an application 
to set aside a rcpt execution gale under section 174 (3) of the 
Bengal Tenancy Act. The applicant was an under-raiyat of the 
holding sold, and the main question raited in the case is ag to 
his /осиз standi to make the application, He is opppsite party 
No. r to this Rule, The petitioner is the decree-holder who made 
the auction purchase himself, The raiyats judgment-debtors 
whose holding was sold are opposite partiea Nos, a to 7. 


The petitioner’s contention which succeeded in the first Court, 
but failed to convince the learned Subordinate Judge on appeal, 
was that the opposite party No. т was not “a person whose interest 
is affected by the sale” within the meaning of section 174 (3), and 
was nof, therefore, competent to make the application. The 
main ground on which this contention was rested was that the 
lease (Ex. 1) under which the under-raiyati interest was held was 
hit by section 48 H of the Bengal Tenancy Act, and could not, 
therefore, create any valid interest in the holding, The lease was 
what is called п demeads 2ofia, that isto вау, a lease without any 
definite term specified in it, and as the learned Subordinate Judge 
points out, there is nothing in the gaffa to show that it is meant 
to bea lease in perpetuity. All the same it was argued, it came 
within the mischief of section 48H, which provides that "no leass 
to an under raiya? for a term exceeding ra years shall be regis 
tered,” unless а landlord’s fee of the stated amount is paid to 
the registering officer, Admittedly, no such fee was paid on the 
registration of the present lease. 

The argument did not find favour with the learned Subordinate 
Judge, but has been strenuously pressed before me by Mr. Sen. 
lt will be seen that section 48 Н in terms refers toa lease “for 
a term exceeding та years”, and prima faris one fails to see how 
в lease in which no term is stated can be brought witbin these 
words Under the old section 85 of the Act an underruiyafíi 
lease could not be crested for a term exceeding 9 years. That 
section has been now repealed, and there ів по longer any res 
"triction as tothe period for which such а lease may be made to 
run, It does not, however, follow from this that where no term 
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is stated, it much be presumed that the lease is a perpetual leare 

or at апу rate alease fora term exceeding 12 years. It seems to 

me that a Jemeadi lease such as we have to deal with in this case is 
outside the scope of section 48 Н. 


Mr. Sen vehemently contended that this would be putting an 
unduly narrow construction on the words used in section 48 Н, 
which could open the door to an evasion of the statutory provision 
which was enacted in this section forthe benefit of landlords. I 
quite agree with Mr. Sen that such a consequence would be 
repugnant to the letter and spirit of the section, but this result 
would follow if only a demeadi lease could be said to confer оп 
the under-rafyat the same rights as а lease fora term exceeding 
ı2 years, lam not stall sure, bowever, tbat there is anything 
in any of the prcvisiors of the Act to justify Mr, Sen’s appreher- 
tions Мг, Sen directed my attention to the provisions of section 
48 C, which corresponds to old section 49, and he particularly 
referred to clauses (c) and (d) of that section, The point he tried 
to make was thata emeadí lease or а lease in which no definite 
term was stated would not come either under clause (c) or under 
clause (d), and tbat an under-rafyaf holding under such a lease 
was consequently ina position to enjoy perpetual immunity from 
ejectment, In this view, the lease would to all intents and 
purposes bea lease in perpetuity. Ido not think the interpreta- 
tion suggested is at all correct. A similar argument had been 
put forward on the construction of the corresponding clauses in 
old section 49, but turned down by a Full Bench of this Court 
in the case of Raf Kumari Debi v, Barkatulla Mandal (т). In 
my opinion, the words "written lease" in clause (c) of section 
48 C must be read as restricted by the word "term" used before, 
and mean a written lease which is for я term, and the very same 
words occurring in clause (d) must be given the same meaning. 
. In other words, clause (d) will apply when an undervaiyat holds 
otherwise than under a written lease with a definite term. It 
follows that an under rafya? holding under a lease in which no 
term is stated would be liable to ejectment under the provisions 
of clause (d), and there can be no ground for suggesting that he 
would be virtually holding under a perpetual lesse, 

The conclusion I come to, therefore, is that the lease in thé 
present case is not at all affected by section 48 H, and I hold 
that it did create a valid interest in the opposite party No. т, 
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which was affected by the sale, and that his application for setting 
aside the sale was, therefore, competent. 

Iam not unmindful that, as was pointed out by their Lordships 
of the Judicial Committee in Raja Janaki Nath Коу v. Dina Nath 
Kundu (т), a lease may be described asa emeadi lease, and yet ` 
upon a consideration of all the provisions of it be held to bean 
interminable or perpetual lease, but such is not the case here. 
As already pointed out, there is nothing in the present case from 
which any such inference contrary to the tenor ofthe potfa” may 
be drawn, 

The next point urged was tbat there were no sufficient grounds 
for setting aside the sale. The case of fraud had been concurrently 
negatived by both Courts The only ground requiring to be 
considered, therefore, is whether or not matcrial irregularity in 
publishing or otherwise conducting the sale causing substantial 
injury to the applicant bad been established, On this point, 
the learned Munsif found in favour of the decree-holder auction- 
purchaser, but thet finding was reversed in appeal Mr. Sen is 
not, however, willing to accept the finding. I am afraid, I can- 
not agree with him. The finding is expressed ір clear and un- 
equivocal terms. The learned Subordinate Judge says that there 
жаз а deliberate misstatement of the price in the sale proclama- 
tion, as a result of which intending bidders were misled and 
that deliberate misstatement caused substantial loss to the appli- 
cant, as valuable lands had been sold at а nominal price, Sitting 
asa Court of revision, I shall not be justified in interfering with 


‘such a clear finding. 


The result is that the decision of the learned Subordinate 
Judge must be affirmed. The Rule is discharged with costs. 
The hearing fee is assessed at one gold mohur. 


PER Rule discharged, 
(1) (1991) s4 C. L. T gra. 
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Before Mr. Justice N, G. А. Edgley. 
KAZI ABDUL SATTAR 


v. 


DINAJPUR TRADING AND BANKING COMPANY 
LIMITED AND OTHERS,” 


Provincial Insolvency Act (V of 1920), sections 42, 42 clause (1), sub-clause (1), 
53 and 54—Powers of Court to examine insolsent?s conduct and to review 
transactions which are questionable—Procedure to be adopted im the 
matter of substitution of the heirs of the deceased. creditors~Criterion— 
Failure to substitute, if affects the competency of appeal, 


The Provincial Insolvency Act is silent about the procedure which should ba 
adopted In the matter of substitution of the heirs of deceased creditors, The 
criterion which should be adopted for the purpose of deciding whether such heir 
should be substituted, 1s to ascertain whether or not the interests of such persons 
are likely to be adversely affected by thelr non-substitution. 


The failure to make the beirs of the original creditors parties to the appeel 
does not render the appeal Incompetent. 

Section 42 of the Provincial Insolvenoy Act gives the Court wide authority to 
examine the insolvent's condnct whether before or after the insolvency. 

Section 42(1) (1) of the Provincial Insolvency Act empowers the Court to 
refuse to grant an absolute order of dischaize on proof of the fact that the 
Insolrent has concealed oc removed his property or any part thereof or has been 
guilty of any other fraud or fraudulent breach of trust. But the Court should 
take {nto consideration only such conduct or affairs as may or can have had some 
effect upon the bankruptcy. 

In rea y Barker (1) referred to, 

Sectloos 53 and 54 of the Provinclal Insolvency Act, mention certain specific 
transactions which might b> treated as voldable or void provided they took place 
within a certain definite perlod before the presentation of the petition, But the 
Court has generally a wide power under section 42 of the Provincial Insolvency 
Act to review any questionable transaction covered by that section which are in 
any way relevant to the Insolvency even if such transactions could not be 
expressly avoided ander sections 53 and 54 of the Aot. Р 


Appeal by the Debtors, 

The material facts will appear from the judgment. 

Messrs. Бой Bhusan Sanyal and Sudhansu Bhusan Sen for 
the Appellant. 


*Appeal from Original Order No. 70 of 1937 agalnst the order of A. D. Khan, 
Esq , District Judge of Dinajpur, dated tho 25th September, 1936. . 
° (1) (1890) L. В. 25 Q. B. D, 285, 
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Messrs, Girija Bhusan Sanyal and Nirmal Kumar Sen for the 
Respondents. 

C, A. V. 

The judgment of the Court was as follows; 

This appeal is directed against an order of the learned District ` 
Judge of Dinajpur, dated the 25th of September, 1936, under which 
he directed that the application for discharge of the appellant 
should be disallowed, In the case with the reference to which this 
appeal arises, the appellant filed bis application for insolvency on 
the roth of April, 1935. An adjudication order was passed on the 
29th of August, 1935, and the appellant applied for his discharge on 
the 8th of February, 1936. This application was contested and was 
disallowed by the learned District Judge in his order, dated the 
25th of April, 1936, against which this appeal is directed, 

The first point that arises for consideration in connection with 
this appeal is whether or not this Bench bas jurisdiction to hear it 
With regard to this question, it appears that the appellant, at the 
time when he filed the appeal, valued it at Rs 5400. It is, however, 
provided in item 4(iii) of section т, chapter II of the Appellate Side 
Rules that a Judge sitting singly may hear all appeals against orders 
made in insolvency proceedings in cases where the property of the 
insolvant does not exceed Rs. тосоо in value. In the case out of 
which this appeal arises it appears from the record that the total 
value of the insolvent’s property as realised by the Receiver amounts 
to Rs. 279-8 annas, It is, therefore, clear that this Bench is com- 
petent to hear the appeal. 

A preliminary objection has been urged tothe effect that no 
appeal lies in this case, as there is a note at page 25 of the Paper- 
book to the effect that the appeal bas abated as against the heirs of 
the deceased respondents Nos. 9, 11 and r3. The deceased respon- 
dents were creditors upon whom notices of the date of the hearing 
of the application for discharge were served in accordance with the 
provisions of Rule 9 framed under section 79 of Act V of 1920, 
The procedure has been prescribed primarily in order to afford the 
ciecitors а reasonable opportunity to appear at the time of the 
hearing of tbe application for discharge. If is argued however on 
behalfof the respondents that the procedure prescribed by the pro- 
visions of the Code of Civil Procedure in the matter of substitution 
of parties should be followed in insolvency proceedings and, as the 
heirs of the three respondents mentioned above have not been sub- 
stituted, the appeal to this Court must be regarded as incompetent, 

When the insolvent's application for discharge was being con- 
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sidered by the lower Court it appears from the record that the 
requisite notices ав required by Rule 9 of the rules framed under 
section 79 of the Provincial Insolvency Act were duly served upon 
creditors Nos, о and тт. As regards creditor No. 13, there is a note 
in the order sheet, dated the 18th Marcb, 1936, that creditor No. 13 
was reported to be dead. Her heirs were, however, substituted on 
the 28th March, 1935 ; and there is also a return of service on the 
record which shows that her heirs were duly served with the requi- 
site notices. Apparently the original creditors Nos, g and rr died 
during the pendency of thia appeal in this Court and, as regards the 
original creditor No. 13, owing to some mistake which has not been 
explained, her name was shown in the memorandum of appeal 
instead of her heirs, 

The question, therefore, which has to be considered is whether 
or not the failure to make the heirs of the original creditors Nos, 9, 
1I and 13 parties to this appeal rendera the appeal incompetent. 
With regard to tbis matter, it ia significant that the only creditors 
who took part in the proceedings in the lower Court with reference 
to the insolvent’s application for discharge were creditors Nos, т and 
a. It is true that certain other creditors proved their debts, those 
who did во prove were creditors Nos. rto хз, 19 and aa to 35; 
and it is admitted that it is only these creditors who would be 
entitled to partake in the ultimate distribution of the assets of the 
insolvent As regards creditors Nos 9 and тт, beyond proving 
their debts in the lower Court, they appear to have taken no interest 
in the proceedings there and, although tbe notices required under 
Rule 9 of tbe Rules framed under section 79 of the Provincial 
Insolvency Act were duly served upon them, they did pot put in an 
appearance during the course of the proceedings in connection with 
the application of the insolvent’s discharge. Similarly as regards 
creditor No. 13, her heirs were duly served with the requisite notice 
but they did not think fit to appear in those proceedings in the 
lower Court. There is a provision in the Provincial Insolvency Act 
(section 17) which provides for the procedure to be followed in the 
case of the death (г) of the insolvent bimself. There is also 
a specific provision to the effect that in certain circumstances the 
procedure in the Code of Civil Procedure shall specifically apply to 
the insolvency proceedings. (See section 18 of the Provincial Ingol- 
vency Act). The Act is, however, tilent with reference to the proce- 
dure which should be adopted in the matter of substitution of the 
heirs of deceased creditors. This being the case, in my opinion, 
the criterion which shoula be adopted for the purpose of deciding 
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ie whether such heir should be substituted, is to ascertain whether or 


1938; not the interests of such persons are likely to be adversely affected 
Kaxi Abdul Sattar by their non-substitution. In this connection, it was pointed out by 
Dinajpur Trading the Lahore High Court in the case of Thakar Singh v Ganga, 
and Banking Co. Singh (т) that the death of a creditor not really interested 
Ltd. in the proceedings does not necessarily cause an appeal to 
abate. In the case now before us it cannot: be said that the heirs 
ofthe deceased respondents mentioned above are likely to be 
adversely affected owing to their non-substitution, As atated above, 
the original creditors Nos. 9 and 11 took no interest in the matter 
in the lower Court beyond proving their debt& Their names have 
been entered inthe schedule of creditors and their heirs have 
admittedly received such shares of the assets of the appellant as 
would be finally payable at the time of the distribution of the assets, 
As regards the heirs of creditor No. 13, this creditor and her heirs 
even failed to prove their debts ; and it is therefore difficult to say 
how her heirs could possibly be affected by the fact of their nom 
substitution in these proceedings. As stated above, the procedure 
as regards the issue of notices on creditors appears to have been 
prescribed primarily in order to afford them a reasonable oppor- 
tunity to appear at the time of the hearing of the application for 
discharge. In my opinion, this procedure cannot be said to consti- 
tute such persons parties to the proceedings in the eame гіпсе that 
plaintiffs and defendants are parties in а civil suit. I do not think, 
that the heirs of the deceased respondents cau be affected in any 
way by their non-subatitution ; and in my view, the fact that the 
heirs of the deceased respondents Nos. 9, 11 and r3 have not been 
impleaded in the case, cannot in any way affect the competency of 
the appeal. 

The learned District Judge refused the application for discharge, 
because he wasinclined to think that the insolvent shortly before 
applying for his discharge fraudulently transferred certain properties 
to his wife and son for the purpose of cheating his creditors, The 
transfers in question were effected by three Kobalas; the first was 
dated the roth February, 1933 and was in favour of his wife and the 
remaining two Kobalas were dated the агй October, 1933 and they 
were in favour of his wife and his son respectively. 

The first point urged on behalf of the appellants is that the 
Court below should have only considered the conduct of the insol- 
vent subsequent to Ње date of his insolvency, The language of 
section 42 of the Provincial Insolvency Act is clearly against this 

(1) (1927) A, I. R. Lab, 424, А 
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contention and gives the Court wide authority to examine the insol- 
vent's conduct whether before or after the insolvency. The order 
of the learned Judge appears to have been passed mainly with 
reference to the provisions of section 42 (1) (i) of the Act, which 
“empowers the Court to refuse to grant an absolute order of dis- 
charge on proof of the fact that the insolvent has concealed or re- 
mcved his property or any part thereof or has been guilty of any 
other fraud or fraudulent breach of trust. In this connection, it may 
be observed that the provision of section 39 (2) (j) of the Presi- 
dency Towns Insolvency Act is somewhat similar in its terms to 
section 42 (1) (i) of the Provincial Insolvency Act, With reference 
to the provision of the former Act, it was beld in the case of 
С. C. Moses у. А. C. Oakeshott (1) that a fraudulent transfer by 
the insolvent prior to tbe insolvency came witbin the purview of 
section 39 (a) (j) of the Act and rendered the insolvent guilty of 
a breach within the meaning of the sub-section. The same prin- 
ciple must be held to be applicable in the case before us and 
this contention which has been raised on behalf of the appellant 
cannot therefore be accepted, 

It was next urged that come limit should be imposed with 
regard to the time of the alleged fraudulent transaction upon 
which an orderíor discharge can be refused, and that it is not 
open to the Court (о base an order of refusal upon transactions 
which took place long before the application for insolvency. In 
support of the contention, reliance is placed upon the observations 
of Lord Esher in the case of Zw rz: Barker (2). His Lord- 
ship stated with regard to similar transactions in England that 
“it seems to те that there must be some limit ; and I think the 
judge ought not to take into his consideration conduct which 
could not have had anything to do with the bankruptcy either 
in producing it or іп affecting it in any way after its commence- 
ment... Only such conduct or affairs as may or can 
have had some effect upontbe bankruptcy ought to be taken 
into consideration. In my view, this is the principle which 
should certainly be sdopted in cases which fall under section 4a 
(1) (1) of the Provincial Insolvency Act. But,in the case now 
before us, if these particular allegations of fraud against the insol- 
vent can be maintained, there is no doubt that the transfers upon 
which the order of the learned District Judge was based must have 
bad some considerable effect upon the insolvency. This conten 
tion must therefore fail, 

(1) (1925) go C. №. N. 518: (2) (1890) L. К. 25 Q.» B. D, 98$. 
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The next argument put forward on behalf of the appellant 
is that the application for discharge should not have been refused 


wyw . . . 
Кая Abdul Sattar Unless the transactions mentioned in the order of the learned 
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District Judge could be brought within the provisions of sections 
53 and 54 of the Provincial Insolvency Act. These sections 
mention certain specific transactions which may be treated as 
voidable or void provided they took place within a certain definite 
period before the presentation of the petition for insolvency, But 
itis quite clear that, in view of the wide powers conferred upon 
the Court by section 42 of the Act, tbe Court bas power generally 
to review ару questionable transactions covered by that section 
which are ia any way relevant to the insolvency even if such 
transactions could not be expressly svoided under sections 53 and 
54 of the Act. I therefore do not consider there is any 
substance in this argument put forward on behalf of the 
appellant. 

It is next argued that in ару event, having regard to the nature 
of the transaction represented by the three Kobalas mentioned 
above, it cannot be said that these transactions were fraudulent 
insuch a way as to make him guilty of fraud or of fraudulent 
breach "of trust under section 42 of the Act. 


With regard to the first Kobala dated the 19th February, 1933, 
it purports to convey to the appellant’s wife certain immovable 
properties belonging to him in satisfaction of a debt due to her 
in respect of her dower, which amounts to Rs. aaco, No evidence 
was given in the Court bélow tothe effect that no such debt was: 
due from the appellant to bis wife on account of dower, and this 
being the case, the transaction would appear to be grima facie 
genuine, The learned District Judge appears to bave proceeded 
upon the view that the value of the property conveyed by the 
Kobala, dated the roth February, 1933, was very much greater 
thanthe value as stated in the Kobala, but the evidence with 
regard tothe actual value of this property does not appear to be 
sufficient to indicate that it was undervalued at the time when 
the transaction took place. The Kobala in question purports 
to convey to the appellant’s wife property of about аг Bighas 
and ту Cottas in area besides a one-third share of а jama of 
Rs 51-9-1р. The average price of this land according to the 
Kobala would be about Re. 33 а Bigha. The appellant admits 
that part of the land covered by the transfer appertained to.some 
property held by him at Fatepur which would sell at Ra. бо or 
so per Bigha, but, in view of the factthat the transfer was made 
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by the appellant to his wife in lieu of ber dower, it is not une 
reasonable to suppose that he made the transfer at a price some- 
what lower than the ordinary value of the land. In any case, 
having regard to the provisions of section 42 of the Provincial 

Insolvency Act, it is clear tbat the onus would lie upon the 
respondent to prove fraud, if any, in respect of the transaction. 
In my opinion, this onus bas not been discharged and it bas not 
been proved that this transaction was fraudulent. 

. Similarly, as regards the second Kobala, dated the 21st October, 
1933, it cannot be said to have been proved that this tranaaction 
was іп any way fraudulent. The transfer was made for the purpose 
of reducing further the debt due by the appellant to his wife on 
account of dower and he transferred to her certain property, the 
value of which was said to be Rs. гооо. The first item consisted 
of the equity of redemption in respect of an area comprising 2 
Bighas a Kottas and 6 Dburs, This was valued at Rs, 200, 
The second item comprises the equity of redemption in respect 
ofthe appellant’s house and garden, According to bis evidence, 
the total value of this property was Rs. acoo and, as it had been 
mortgaged, the equity of redemption was stated to be Rs, 700. 
It is significant that, as regards (his item of property, the Receiver 
subsequently sold one-third of the houre and the gatden trans 
ferred fora sum of Rs, зоо. This is therefore an indication to the 
effect that the property was actually overvalued at the time of the 
execution of the Kobala. Ав regards the. last item covered by 
- this document, it comprises certain household articles and 
domestic articles, the total value of which was estimated at Rs, 100, 
It is true that with regard to this item, the estimate given in the 
schedule seems to be very low; but there is по satisfactory evi- 
dence on the side of the respondents to the effect that the proper 
valuation of these articles should have been greater and, in view 
ofthe fact that tbe arlicles in question were probably in daily 
use by the insolvent himself ard hie wife, it connot be said 
that it bas established that this part of the transaction was 
fraudulent, 

The third Kobala mentioned in tbe order of the learned Dis 
trict Judge is dated the 21st of October, 1933. The transfer of 
the properties mentioned in this document was effected for the 
purpose of repaying a debt due by the appellant to bis son, which 
appears to have amounted to Rs. со. There is no evidence to 
the effect that such a debt did not exist and, having regard to 
tbe nature of the immoyeable properties mentioned in the Kobala, 
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some of which were mortgaged, it does not appear to have been 


established that the properties were sold by the appellant to his son 
at an inadequate price. 


In my opinion, therefore, it bas not been proved that the : 
appellant committed any fraud in connection with the transfers 
mentioned above, Although admittedly the  insolvent's assets 
were not of a value equal to 8 as, in the rupee of his unsecured 
liabilities, he gave evidence which, in my opinion, was sufficient 
to show that the fact that the assets were not of such value had 
ariten from circumstances for which he could nct justly be held 
to be responsible, 

In view of the circumstances stated above, I am of opinion 
that the order of the learned District Judge cannot be maintained. 
The appeal is accordingly allowed with costs throughout. The 
order of the lower Court is set aside and the appellant ie dis 
charged. The hearing fee in this Ccurt is assessed at three gold 


` mohurs, 


With regard to the circumstances of the case, it is not necessary, 
in my opinion, to attach any conditions to the insolvent's discharge 
under section 42 (3) of the Prcvircial Insolvency Act, The 
prayer for leave to appeal under rection 15 of the Letters Patent 
is rejected, 


BOE. Appeal allowed, 


Vor, LXIX.] HIGH COURT. 


Befors Mr. Justice Syed Nasim Ali and Mr. Justice 
А. G. R. Henderson, 


MATHURA MOHAN CHAKRAVARTY 
е. 


LALMOHAN CHAKRAVARTY AND ANOTHER,* 


Suit, maintainability o/—Liabiliiy attached te receiver, noi enquired into ai 
the time of discharge—Terms of compremisa net fallewed—Prayer fer 
removal of manager subsiquently withdrawn— Court, if can grant relier. 

Per curiam; If there is any liability attached to a receiver other than 
that which appears on the face of the account and if such liability is not enquired 
Into or determined by the Court at the time of hls discharge, а separate suit foe 
determination of such lability will lie. 

One of the terms of compromise was that the management of tho business 
was to be conducted by the defendant In consultation with the plaintifis, The 
plaintifs in their pizint alleged that as the defendant had not consulted them 
and was acting according to his own will, he shoald be removed from the mana. 
gershlp of the property. The plaintiffs did not subsequently press for his 
removal The primary Court thinking that it should indicate the matters in 
which the defendant should consult the plaintiffs in conducting the manage- 
meat of the business, specified those matters, altbongh there was no such 
prayer in the ріешё and the defendant Бай no opportunity of meeting 
Шеш; Е 

Held, (por Nasim Ali, ¥.) з that the primary Court was not justified in giving 
those directions and they should therefore be set aside, 

Per Henderson, $.1 When the plaintiffs withdrew their prayer for removal 
of the defendant, this particular mattér was at an end, The partnership business 
was not a trast, 


Appeat by the Defendant and Cross objections by the 
Plaintiffs, 

Suits for determination of amount in the hand of the defendant 
as receiver, also for accounts and for a decree for the shares of the 
money found due after enquiry. 

The material facts appear from the judgment of Nasim Ali, J. 

Dr. 5. С. Basak, Messrs. Jatis Chandra Guka and Amrita 
Lai Mukherjee for the Appellant. 

Messrs. iu] Chandra Gupta, Prokask Chandra — Pahrasi, 


*Appeals from Original Decrees Nos, 217 of 1036, and a1 of 1937, with 
Cross-objections and Civil Rule No, 1272 (f) of 1036, against the decisions of 
Mahima Ranjan Mitter, Esq., Subordinate Judge, sth Court, of Dacca, dated the 
31st August, 1976. . 
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Abinash Chandra Bhattacharyya and Satish Chandira Choudhury 
for the Respondents, 


The following judgments were delivered, 


Nasim Ali J, :—These two appeals are against the decision ` 
of the Subordinate Judge, 5th Court, Dacca, dated the 3rst 
August, 1936. 

Three brothers Lalit Mohan Chakravarty, Mathura Mohan 
Chakravarty and Lalmohan Chakravarty were members of a joint 
Hindu family governed by the Dayabhaga School Lalit was the 
eldest, Mathura the recond and Lalmohan the youngest. 

In 1308 B.S, corresponding to Igor A. D, they started a 
business called Sakti Oushadhalaye for preparation of some 
Aurvedic medicines with a small capital derived from the income 
of the properties left by their father and other properties acquired 
by them as members of a joint Hindu family after the death of 
their father. 

Within a very short time the business became prosperous and 
bagan to yield large income. Many moveable and immoveable 


.properties were acquired out of the income of the joint properties 


and business. 

Lalit died іп 1324 B. S. corresponding to 1927 A. D, leaving 
а minor son Fanindra Mohan as his only heir. Mathura із mana- 
ging the joint family property as well ав (Ье joint family business 
from a very long time. In the year 1926 Lalmohan and the 
widow of Lalit as next Friend of Fanindra instituted a suit (Title 
Suit No. 167 of 1926) in the First Court of the Subordinate Judge 
at Dacca against Mathura for partition of the joint family proper- 
ties, accounts and other reliefs. On their prayer two pleadera 
were appointed receivers by the Subordinate Judge on the aoth 
January, 1927. Mathura appealed against this order of the Sub- 
ordinate Judge to this Court This Court concurred with the 
Subordinate Judge that a receiver should be appointed but directed 
the Subordinate Judge to appoint Mathura as receiver if he would 
agree. Mathura was appointed receiver with his consent by the 
Subordinate Judge on the rth April, 1927. 

The suit was subsequently transferred to the sth Court of the 
Subordinate Judge and was renumbered аз Suit No. т of 1930. 
It was decreed by the Subordinate Judge on the roth September, 
1930. Mathura appealed against this decree to this Court. It was 


- numbered as Е, A. No. 253 of 1930. 


The parties to the appeal filed a petition of compromise in 
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this Court, The terms of the compromise were found by this 
Court to be for the benefit of the minor plaintiff and the 
appeal was disposed of in accordance with them on the and 
-February, 1936, 

The terms of the compromise, so far as they are relevant for the 
purpose of the two appeals before us are as follows :— 

(т) Plaintiffs and the defendant shall each be entitled to 
one-third share in all movable and immovable properties in dispute 
including the Sakti Oushadbelaya business, Sakti Press, money- 
lending business, shares of companies and claims of the estate in 
dispute. 

(з) All savings during the minority of the minor plaintiff 
will be deposited in the Imperial Bank in the names of the two 
adult brothera and inthe names of all three after attainment of 
majority of the minor plaintiff. 

(3) The defendant is to be absolved from all liability for 
accounts of the business and the other properties in suit up to sth 
December, 1930. 

(4) Sakti Oushadhalaya firm Will pay Rs. оо per month to 
each of the three partners within the first week of every Bengali 
month. There will be annual Nikash of the income of the joint 
properties including the business and the balance sheet is to be 
prepared, accepted and signed by the partners by the month of 
next Ashar each year and the net profit shall be divided and 
paid annually. 

(5) Income from other sources shall be divided equally as soon 
as the dues are realised. 

(6) The management of the business is to be conducted by 
the defendant in consultation with the plaintiff No, т and the plain 
tiff No. a after he attains majority. 

While disposing of the appeal this Court made the following 
order :— ; 

“It is necessary that we should also pass some orders relating to 
the ditcharge of the defendant from his position as Receiver іп ree 
pect of the properties which form the subject-matter of the suit. It 
appears that in paragraph 7, sub-paragraph (3) the parties have 
expressed their willingness that the defendant be absolved from all 
liabilities for accounts of the business and the other properties in 
suit up to the sth December, 1930, As soon as the papers go down 
to the Court of the learned Subordinate Judge, the learned Judge 
will proceed to call upon the defendant to put in in Court the 
entire amount of money which may be in his hands as representing 
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the proceeds of the business and the properties since the 6th 
December, 1930, and upto the date on which such deposit ia to 
be made, The learned Judge on receiving the said amount from 
the defendant will divide the same equally amongst the three. 
parties, namely, the two plaintiff’ and the defendant, and will 
proceed to discharge the defendant from hia position as such 
Receiver. It should be mentioned here that the last part of this 
order is also passed by consent of parties”. 

The case then went back to the Subordinate Judge. On the 
arst April, 193t the Subordinate Judge directed the defendant to 
deposit the money lying in his hands within three weeks from that 
date. On the defendant's petition, time was extended up to ret 
June, 1931 for depositing the amount. On the 3oth May, 1931 
the learned Judge directed the defendant to produce the account 
papers and the vouchers for inspection of the plaintiffs, 

On the rst June, 1931. Mathura deposited in Court Rs. 2850-6 
alleging that that amount was the entire amount in bis hands up to 
that date as proceeds of the business and otber joint properties, 
He however did not produce the account books as directed by the 
Court. On the rst June, 1931 the learned Judge thereupon made 
the following orders :— 

“The account papers of the business and tbe other properties 
in suit since the 6th December; 1930 and up to this date together 
with the papers mentioned in tbe plaintiff's petition of date and 
vouchers are, in my opinion, essentially necessary to enable the 
Court to ascertain the truth of the defendant's allegation as to the 
entire amount of money now in his hands, The defendant is there- 
fore directed to produce in course of this day in Court the account 
papers for the said period............. After these account papers are 
filed in Court, and the plaintiffs have inspected the same, I 
will consider whether it is at all necessary to direct the defendant 
receiver to produce in Court the account papers etc, of the 
business and the other properties in suit prior to the 6th Deceme 
ber, 1930, Itis to be distinctly understood that the defendant 
cannot be and will not be discharged from his position as receiver 
unless and until he produc-s in Court the account papers of the 
business and the other properties in suit together with other papers 
mentioned above", 

The defendant then filed the account papers and the vouchers 
on the and June, 1930. Lalmohan and Fanindra took objection 
to the deposit made by the defendant on the rst June, 1931, stating 
that the amount actually in the hands, of Mathura was much in 
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excess of the amount deposited. They also took various objec- 
tions to the entries in the account books filed by the defendant. 
Ор tbe r3th July, 1931, the learned Judge appointed a Commis 
‘sioner to examine the account books from 6th December, 1930, 
to тй June, 1931, with reference tothe vouchers and other papers 
filed by the defendant and siso to consider the objections taken 
by the plaintiffs and to submit bis final report. On the a7th 
November, 1931, on the prayer of Lalmohan and Fanindra the 
learned Subordinate Judge discharged the defendant from the 
receivership subject to the condition that he would be liable for 
such further sum, if any, as would be found due to him on adjust- 
ment of the accounts later оп. On the 28th April, 193r, the 
commissioner submitted his final seport stating that besides 
Rs. 285c-6- deposited by Mathura in Court on tbe rst June, 1931, 
be had in his bands on that date a further sum of Rs, 1245-11-44. 

This report was accepted by the Subordinate Judge on the 3oth 
August, 1932, and he directed the defendant to deposit this amount 
within 15 days from that date, Оп tbe 17th September, 1932, this 
money was deposited by the defendant and he was discharged from 
the office of receiver. 

Lalmohan ani Fanindra filed an appeal to this Court against 
this order on the 28th April, 193s, (M. A. 508 of 1932). 
There was also a petition by them to this Court for revising 
this order. 

On the 31% January, 1934, they raised another suit against 
Matbura in the first Court of the Subordinate Judge being 
Title Suit No. 13 of 1934. Е. А 217 of 1936 arises out of 
tbis suit. 

The material allegations of the plaintiffs in this suit are gm 

(a) That although the defendant was absolved from all liability 
of accounts up to sth December, 1930, by the compromise in 
Title Suit No. 164 of 1926, he was still liable to pay to the plain- 
tiffs the two-third share of the money that was in his hands on the 
5th December, 1930 

(b) That the defendant was liable to render accounts to 
the plaintiffs from the 6th December, 1930 to 13th April, 1933. 

(c) That the defendant bas violated many of the conditions 
leid down in the compromise decree made in Title Suit No. 167 
of 1925. 

They accordingly prayed for accounts of the joint properties 
including the business from 6th December, 1930, to 13th April, 
1934, for ascertainment of the amount which was in the hands 
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of the defendant up to sth December, 1930, after taking accounts, 
fora decree in their favour for their share of the money as would 
be found due to them after taking accounts, for removal of the 
defendant from the cffice of the manager of the joint family 
properties and business and for injunction. They also prayed for 
certain other reliefs. И 

The defendant filed his wiitten statement оп the roth Joly, 
1934. In his written statement he stated infer айа that in view 
of the compromise decree in F, А. 253 of 1930, the plaintiffs were 
not entitled to get a decree for accounts for the period up to sth 
December, 1930. He also alleged that the plaintiffs were not 
entitled to claim any accounts from bim from 6th December, 
1930, to 1st June, 1931, in view of the compromise decree and 
also by the order of the Subordinate Judge, dated the goth August, 
1932, in Suit No.1 of 1930, Не also stated tbat in accordance 
with the terms of the compromise he prepared the balance sheets 
for the years 1338 and 1339 B.S. and sent copies of these balance 
sheets to the plaintiffs and inspite of the notice asking to accept 
and sign them, the plaintiffs did not do so. He also stated that 
he did not act in contravention of the terms of compromise. 

М. A. 588 of 1939, and the application for revision were not 
proceeded with by the plaintiffs and were dismissed by this Court 
on the 2201 November, 1934. On 1st July, 1935, Lalmohan 
and Fanindra served a notice on Mothura under section 80 of 
the Code of Civil Procedure. On the 4th September, 1935, they 
instituted another suit against Matbura in the Court of the Sub- 
ordinate Judge at Dacca being Suit No. 116 of 1935, out of which 
F. А. No. sı of 1937, arises, They repeated in the plaint of this 
suit their allegations in their plaint in Suit No. 13 of 1934, They 
further alleged in their plaint in this suit that alti ough the 
defendant was discharged from his office of receiver on the ryth 
September, 1932, he was not made a party in Suit No. 13 of 
1934, as receiver and that they were therefore advised to file 
another suit against him as receiver after serving notice on him 
under section 80 of the Code of Civil Procedure, In tbis suit 
they prayed for determination of the money lying in the hands of 
Mathura up to the 5th December, 1930, by examining the accounts 


.kept by him and also for accounts {rom 6th December, 1930, to 


17th September, 1932, ав receiver and fora decree for their share 
of the money found due after accounting, 

In this suit the defendant in addition tothe defences taken 
by him in the previous suit pleaded that a regular suit for accounts 
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against him as receiver was not maintainable, that the notice 
under section 8o of the Code was illegal and insufficient and that 
the suit was not maintainable without the permission of the sth 
- Court of the Subordinate Judge who appointed him as receiver. 
Both these suits were transferred thereafter to the Court of the 
Subordinate Judge at Dacca. Suit No. 13 of 1934, was renumbered 
ав Suit No. 12 of 1936, and Suit No. 116 of 1935, was renumbered 
28 Suit No. 3 of 1936. | 

These suits were tried together and were disposed of by the 
same judgment on the 31& August, 1936. The Subordinate Judge 
over-rcled the pleas in bar taken by tbe defendant and decreed 
both the suits in part, The material portions of the decrees 
аге $— 

(a) that а preliminary decree declaring the defendants liability 
to render acco unts as receiver from 6th December, 1930 correspon- 
ding to 20th Agrabayan, 1337 В. 5. to a7th November, 1931 cor- 
responding to roth Agrahayan, 1338 В, S. be passed. 


(b) that a preliminary decree for taking accounts from the 
defendant as manager of the business and other joint properties 
from 28th November, 1931 corresponding to 11th Agrahayan, 1338 
В, 5, to r3th April, 1933 corresponding to the last day of Chaitra, 
1339 B. S. be passed. 

(c) that the defendant із directed to deposit in future in the 
Imperial Bank of India all savings in the name of all the three part- 
nets. 

(d) that the defendant be directed to make over to the plain- 
tiffs their shares of income of all the joint properties other than 
Sakti Oushadhalaya as soon as the dues are realised by him. ` 


(e) that the defendant in conducting the business of the Sakti 
Oushadhalaya do consult the plaintiffs in the following matters in 
connection with the business, namely, 


(1) preparation of budget and estimate at the beginning of 
every year. ` 

(а) appointment of an auditor or a firm of auditors for the 
preparation of Nikash and balance sheet at the end of every year. 


(3) appointments, dismissals, increment or reduction of sala- 
ries and giving bonus and rewards to them, 


(4) opening and closing of branches. 

(5) construction of buildings, acquisition of properties, in 
vestments, borrowings and any otber matter affecting or touching 
the finances of the business, 
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(6) fixation of the reserve fund, and 

(7) framing of rules for the conduct and guidance of officers, 

Preliminary decrees were drawn up and signed by him accord- | 
ingly in the two suits. 

Hence these two appeals by the defendant, The plaintiffs have 
also filed croes-objections, 


The first point raised by Dr. Basak on behalf of the appellant in 
these two appeals is that the learned Subordinate Judge was in error 
in parsing a decree for accounts against the defendant from the 6th 
December, 1930 up to Ist June, 1931. This contention is well- 
founded. During this period the defendant was admittedly the 
receiver of the joint properties and the joint family business. He 
submitted his accounts to the Court. The plaintiffs took exceptions 
to the accounts. A commissioner was appointed to examine the 
accounts in the light of the objections taken by them. The com- 
missioner submitted a report stating that an additional sum of 
Rs, 1245-11 was due from the defendant. This report was accepted 
by the Subordinate Judge. The defendant deposited the additional 
amount and was discharged from the office of the receiver, The 
plaintiffs withdrew their share of money. 


The Isarned Subordinate Judge has made the defendant liable 
for accounts for this period on the ground that the propriety or 
otherwise of the various expenses mentioned in the account books 
filed by the defendant was not enquired into by the Court at the 
time when the defendant's accounts were passed and he was dis- 
charged. 


From what bas been stated above it із clear that this view of 
the learned Subordinate Judge is not at all correct. Before the 
defendant was discharged, objections were taken by the plaintiffs 
to the propriety of the entries in the accounts filed by the defen- 
dant. They were referred to the commissioner and were dealt 
with by him. The plaintiffs’ objections were also considered by 
the Court, It cannot, therefore, now be said that the propriety 
of the accounts were not considered by the learned Judge at the 
time when the defendant's accounts were passed and he was dis 
charged. | 

Further it seems to me that this Court while disposing of the 
appeal arising out of Title Suit No. 167 of 1926 intended that 
the defendant's liability for accounts up to the date of his discharge 
was to be determined on the accounts filed by hit. 

e 
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It is true that if there is any liability attached to the receiver 
other than which appears оп the face of the accounts and if such 
liability is not enquired into or determined by the Court at the 
time of discharging the receiver, a separate suit for determination of 
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in this case about such liability. There is no allegation or evi- 
dence about any wilful default or negligence by the defendant. 
Under these circumstances I am clearly of opinion that the 
plaintiffs’ claim for accounts in thess two suits from the 6th Decem- 
ber, 1930, to rst June, 193r, is not maintainable. 

The second contention of the appellant in these two appeals 
that the defendant is not liable at all to render accounts for 
the period commencing from the and June, 1931, to 13th April, 
1933, either as receiver or as manager and that even if he is liable, 
the order of the trisl Court to take accounts from the defendants 
for this period is vague and misleading, 


To course of the hearing of the appeals before us the learned 
Advocate for the appellant and respondents agreed that the crder 
of the learned Judge relating to this matter should be varied in the 
manner following p=- 

The plaintiffs or their agent will examine the account books 
and vouchers which have been filed by the defendant in the lower 
Court for the period commencing from tbe and June, 1931, and 
endiog on 13th April, 1933, in the presence of the defendant or 
his agent and file their objections, if any, to tbe entries in the 
balance sheet and to the profit and loss accounts for the said 
period within two months from the date of the arrival of the 
record of these two suits in the lower Court, These objections 
are to be confined only to falsifying entries in the account books 
relating to this period, If no such objections are filed within the 
period aforesaid, the claim for accounts for this period will stand 
dismissed. If objections are filed, they will be considered by 
the learned Judge anda final decree will be made by him in 
accordance with his decision on these objections. If the Sub- 
ordinate Judge thinks that these objections cannot be conveniently 
dealt with by him without report from commissioner, he will 
appoint a commissioner for that purpose and then dispose of the 
objections after taking the report of the commissioner into con- 
sideration. 

The third contention of the appellant in Appeal No. 217 of 
1936, is that the trial Court was іп error in directing him to make 
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over to the plaintiffs their shares of income of allthe properties 
in dispute other Шал the Sakti Oushadhalaya as soon as the dues 
are realised. Tue learned Advocates for the parties asked us to 
dispose of these objections of the appellant by consent of the 
parties thus ;— : 

The two-third share of the plaintiffs in the net income of the 
properties other than the Sikti Oushadhalaya for each Bengali 
year isto be paid to them by the defendant by the firat week of 
Jaistha of tbe year following provided the plaintifts allowed the 
defendant to realise the whole income of the properties, 


The second and third contentions urged by the appellant 
are accordingly disposed of by consent in the manner indicated 
above. 

The fourth contention of the appellant in Appeal No. ат] is 
that the directions given by the trial Judge upon the defendant 
to consult the plaintiffs ip certain matters specified in the com 
cluding portion of the judgment of the trial Judge should be 
expunged. One of the terms of the compromise in Е. A, 253 of 
1930 is that the management of the business is to be conducted 
by the defendant in consultation with the plaintiffs. The plaintiffs 
in their plaint allege that the defendant has not consulted them 
and is acting according to his own will The only relief claimed 
by the plaintiffs for noncompliance with this condition of the 
comptomise decree is the removal of the defendant from the 
position of the manager of the property. At the time of the 
argument before the trial Court the plaintiffs did not press for 
the removal of the defendant from the office of the manager, 
The learned Judge thereupon thought that he should indicate 
the matters in which the defendant should consult the plaintiffs 
in conducting the management of the business. He then 
specified those matters, although there was no such prayer in 
the plaint, and the defendant had no opportunity of meeting 
them. 

I am therefore of opinion that the learned Judge was 
not justified in giving those directions and they should be set 
aside, 

The other grounds taken in the grounds of appeal to this 
Court by the appellant in these two appeals were not pressed, 

Only one ground inthe cross-objections in Е, А, 217 of 1936, 
was pressed, It is Ground No. 3 and it is in these terms :— 


“For that the Court below ought to have ordered deposit of 
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all savings in the Imperial Bank in the names of thrse partners, 
that is, all daily collections after deducting daily expsnditure.” 


The learned Advocates appearing for the parties agreed that this 
‘objection taken by the plaintiffs should be disposed of by consent 
їп the manner following :— 


The plaintiff? share of the net profits in the busicess for each 
year as shown in the balance sheet of that year prepared by the 
defendant in accordance with the terms of the compromise in 
F. A. 233 of 1930, is to be paid by the defendant to the plaintiffs 
by the 15th Sraban of the following year and if the plaintiffs 
refuse to accept the said payment, the defendant is to deposit the 
sum in the Imperial Bank of India in the names of the plaintiffs 
within a week from the date of the refusal and the plaintiffs 
will be entitled to withdraw the money so deposited under 
‘protest. i 
This objection of the respondents is accordingly disposed of by 
consent in the manner agreed upon by the parties. 


The cross-objections in F. A. ax of 1937, were not pressed. 

The result therefore is that these two appeals are allowed 
in part. 

The cross-objections in Е. A. ar of 1937, are dismissed. 

The crosaobjections in Е. A. агу of 1936, are partly dis 


missed and partly disposed of by consent in the manner indi- 
cated above, 


The appellant will get his fall costs in F. A. 217 of 1936. 


Parties will bear their own costa in F, A. ar of 1937, and in 
crost-objections in the two appeals. 


Let the record. b» sent down as early as possible. 
The Rule is discharged without costs, 


Henderson, J. :—lagree. I only desire to add a few words 
about the directions given by the learned Judge requiring the 
defendant to consult the plaintiffs in regard to certain matters. 
In my opinion they are misconceived in theory and unworkable 
in practice. They are misconceived in theory, because the 
learned Judge treated the partnership asthough it were m trust. 
In my opinion the plaintiffs really took the right view of this 
matter, The grounds upon which the learned Judge has based 
his directions were put forward by the plaintiffs as grounds for 
the removal of the defendant from his position as managing partner, 

e 
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They never suggested that the working of the business should be 
hampered by the directions of this kind. -The result was tbat when 
the plaintiffs withdraw their prayer for the removal of the defendant, 
this particular matter was at an and, 


Then on 16th May, tbe Court delivered the following Judgment s 


By consent it is further ordered that the defendant will put in 
in the Impsrial Bank in the names of the plaintiffs by the end 
of Chaitra, 1345 B. S. the amount that will te found due to the 
plaintiffs in their share of the nst profits as etated in balance sheets 
and profit and loss accounts from 1338 B. S. to 1343 В. 5, after 
deducting the &mount that have been paid to them during that 
period as shown in the said documents and the plaintiffs will be 
at liberty to withdraw the said amount irrespective of the question 
of the accuracy of the said documents. 

A. T, M, Ў Appeals allowed in past | 
Cross-objection ін F A, No. 

2 dismissed and that in F, A. 

No. 217 partly dismissed ; 

Rule discharged, 


| Vor, LXIX.] Privy COUNCIL. `- 
: PRIVY COUNCIL. 


Present: Lord Macmillan, Lord Romer and 
Sir George Rankin 
THE CORPORATION OF CALCUTTA 


MOTI CHAND CHOWDHURY AND OTHERS, 


[Ox APPEAL rRow Tug Higa COURT OF JUDICATURE AT 
FORT Witam m BENGAL]: 


Rating—Hybrid Building—Half ordinarily let kalf met ordinarily let 


Correct method. of vwaluation— Calcutta  Muxicipal Act (Bengal Act Ш of 
1923), Sec. 127, 
Section 127 of the Calcutta Municipal Act, 1923, prescribes in paragraph 


(в) the method of ascertainiog the annual value for rating purposes “оѓ any: 


_ building erected for letting purposes or ordinarily let", and in para. (b) the 
method of ascertalning that value “of any building not erected for letting pur- 
poses and not ordinarily lei", 

The intention. of that section is to classify all bolldings as falling within 
one ос the other of two mutually exclusive categories. The section treats each. 
balldiog as a unit of valuation, and the value of a building must be ascertained 
in conformity with one or other of the two prescribed methods. [t cannot be 
valued as to one part by one method aud ss to another part by another 
method, because la. that case the building, as a unit, could not be sald to have 
been valuod by either method since it would have been valued by both methods. 
The section does not provide for the case of a bybrid building part of which is 
ordinarily let and part of which Is not. 

Acoordingly wherea newly erected building was approximately as to half 
ordinarily let and as to half not ordinarily let : 

E Held that, ingsmuoh asit could not be sald of such a building that it was 

ordinarily let since only а part of it was ordinarily let, wheras it could be said 
of it that it was not ordinarily let because the whole of It was not ordinarily 

let, the building must be valued in accordance with para. (b) of section 127, 

and 1t was not, therefore, permissible, to arrive ata valuation of the building 

by valuing one half of it under para. (a) and the other half under para (b). 


Privy Council Appeal No. 4 of’ 1938, froma decision of the 
High Court, Fort William, Bengal, dated March 13, 1936, (5. К. 
Ghose and Guha, JJ) affirming a decision of the Chief Judge of 
the Court of Small Causes, Calcutta, dated March 23, 1934, given 
on an appeal by the respondents, Moti Chand Chowdhury, 
Jamurta, Musammat Tulsa, and Musammat Gulab, against a valur- 
оп imposed en. certain premises for rating purposes by the appel- 
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lante the Corporation of Calcutta, which was upheld on appeal by 
the Deputy Executive Officer. S 

The respondents were the owners of newly erccted premises 
in Calcutta, and the appellants scrved on them a notice assessing 
the property for purposes of the consolidated rate under section ` 
124 of the Calcutta Municipal Act, 1923, at an annual value of 
Rs, 4460, On objection to the Deputy Executive Officer, he 
reduced the valuation ; but the respondents, being still dissatisfied, 
appealed to the Court of Small Cautes which still further reduced 
the assessment, The Chief Judge of the Court of Small Causes, 
asthe building was found by him to be rcughly Falf in the occu- 
pation of the owners and Falf used for letting purpotes, valued half 
of it under para (а) of section 127 and balf under para. (b) of 
the section, The High Court upheld that method of valuation, 
and the corporation now appealed to His Majesty. 


Dunne, К, C, and J. М. Fringle for the Corporation: It is 
to be observed that section 3 (7) of the Act in defining a “building” 
does not define it asincluding part of a building. The building 
in question is a self contained unit of assessment and can only 
be split into two separate units of assestement as provided by 
section 133, ог by the Executive Officer in his discietion under 
section 135 if he is asked to do so, wbich he was not, Para, (b) of 
section 137 is a residual clause, so that any premises not falling 
within the description in para. (a) necessarily fell into para. (b). 
The paragraphs are mutually exclusive, and these premises, it is 
submitted, are clearly of a description which brings them within 
para, (b), and do not fall within the description in (a). 


Р. M. D. De Silva and Wallach for the Responders s The 
High Court was entitled to proceed on the finding of fact of the 
Court of Small Causes that balf the building was in tbe oecupa- 
tion of the owner and half ordinarily let. Counsel referred to tha 
Rating and Valuation (Apportionment) Act, 1928 (18 & 19 Geo 
V c. 44 section 3). Section 135 of the Indian Act becomes applica» 
ble at once if a case does not fall witbin para (а). 

С. A Y. 

Their Lord ships’ judgment was delivered by 

Lord Macmillan :—On isth September, 1932, the Corpora- 
tion of Calcutta caused to be served upon the owners of certain 
premises within the municipality, known as No. 8а Nalini Sett 
Road, а notice assessing the premises at an annual value of Rs, 4460 
for the purpose of the imposition of the consolidated rate which, by 
section 124 of the Calcutta Municipa} Act, 1623 (Bergal Act 111 
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of 1923), the Corporation is authorised to impose upon all lands 
and buildings in Calcutta, The premises having been newly erected 
ad not previously been valued. 
| Onanobjection by the owners the valuation was reduced by 
the Deputy Executive Officer to Вк. 4025. Being dissatisfied 
‘with his decision the owners appealed under section 141 of the 
Act to the Court of Small Causes which reduced the valuation to 
Rs, 3168. From the order of the Chief Judge of the Court of 
Small Causes the Corporation in turn appealed under section 142 
of the Act tothe High Court which on 13h March, 1935, dis 
missed the appeal, The High Court refused an application by 
he Corporation for leave to appeal to His Majesty in Council 
but on a petition subsequently presented to His Majesty in 
Council speciel leave to appesl was granted, the Corporation by 
their counsel agreeing to pay the respondents’ coats of the appeal 
in any event. The Corporation is accordingly the appellant in 
the present appeal and the owners of the premises are the res- 
pondents. 

The method of ascertaining the annual value of premises is 
prescribed in section гау of the Act of 1923 as follows: 

“ray. For the purpose of assessing land and buildings to the 
consolidated rate,— 

(a) the annual value of land, and the annual value of any 
building erected for letting purposes or ordinarily let, shall be 
deemed to be the gross annual rent at which the land or building 
might at the time of assessment reasonably be expected to let from 
year to year, less, іп the саве of a building, an allowance of ten 
per cent. for the cost of repairs and for all other expenses 
necessary to maintain the building in а state to command sach 
gross rent ; and 

(4) the annual value of any building not erected for letting 
purposes and not ordinarily let shall be deemed to be five per cent. 
on the sum obtained by adding the estimated present cost of 
erecting the building, less a reasonable amount to be deducted 
on account of depreciation (if any), to the estimated present 
value of the land valued with the building as part of the same 
premises”. 

It will be observed that two different methods of valuation 
are prescribed, one for “any building erected for letting purposes 
or ordinarily let” and the other for “any building not erected for 
letting purposes and not ordinarily let." The first question there- 
fore which. arises with regard to any building which has to be 
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valued is whether it falls within the first class or within the second 
class, In the present case the evidence of the facts is meagre 
and unsatisfactory, but both parties were content to accept, for 
the purpose of raising the question of principle, the finding of the . 
Chief Judge of the Court of Small Causes that “roughly half the 
premises is in actual occupation of the owner and half utilized for 
letting purposes.” This is not a finding in terms of the Act but 
again the parties were content to accept it ae equivalent to a find- 
ing that roughly the building as to one half is “ordinarily let” and 
as to the other half is “not ordinarily let.” 

Confronted with a building. of this hybrid character, the Chief 
Judge of the Court of Small Causes solved the problem of value- 
tion by valuing one half of it under paragraph (а) of section 127 
as being ordinarily let and one half of it under paragraph (4) as 
not being ordinarily let and arrived at the valuation of the building 
ав а whole by adding together the products of the two calculations, 
The High Court endorsed this method аз the right one to adopt. 
The learned Judges stated that in the case of a building part of 
which answered the description in paragraph (а) and part of 
which answered the description in paragraph (4) "it would seem 
to be a misreading of the section to say that in spite of this fact 
the entire building must be taken as belonging to one of the two 
classes mentioned in section таў. . , . For the purpose of 
section 127 ‘building’ must include part of a building and it is quite 
conceivable that one part of the building will come under clause (a) 
and another part of the building under clause (2)". 

Their Lordships cannot regard this method of valuation as per- 
missible on a sound construction of section 127. The section may 
not be very satisfactorily framed but it is sufficiently clear that it 
was intended to classify all buildings as falling within one or other 
of two mutually exclusive categories. Each building is treated ав а 
unit of valuation and its value must be ascertained in conformity 
with one or other ofthe two prescribed methods; it cannot be 
valued asto one part by one method and as to another part by 
another method for in that case the building ав a unit could not be 
said to have been valued by either method, having been valued by 
both methods. No provision is made in section 127 for the case 
of a hybrid building, part of which answers the description in para- 
graph (а) and part of which answers the description in paragraph 
(2). The definition of the word “building” in section 3 (7) of the 
Act has no bearing on the present question and in particular it does 
not define the word as including “part of a, building." The only pro- 
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vision for dividing a building appears to be in section 135 which BS 


authorises the Executive Officer "in his discretion" to nssess any 1938. 
portion of a building separately from the other portions of such The Corporation ot 
building, whereupon the portion so separately assessed is to be Calcutta 
deemed a separate building. It does not appear that tha Executive Moti Chand 
Officer was asked to adopt this coursé in the present case, and at Chowdhury, 
any rate he did not do so. Consequently the entire brilding must Lord Macmillan, 
be treated as a single building forming a unit of assessm»nt, and in- Zu 
deed in the result the Courts below have so treated it, for they have 
arrived at one valuation for the building as а whole, though they 
have utilised two methods of valuation for one and the same build- 
ing. 
Of a building as to one half ordinarily let and as to one half 
not ordinaiily let it cannot be predicated that it is ordinarily let, for 
-only a pert of it is ordinarily let. But it can be precicated of it 
that it is not ordinarily let if only a part of it is ordinarily let, for 
the whole of it is not ordinarily let. The test must be applied 
to every building as a whole and one or other method of valuation 
must be applied to it as a whole. There may possibly be cases 
where the portion ordinarily let or the portion nct ordinarily let 
is so negligible in proportion to the whole of the builcing that tre 
building might on the principle of de stisimis be reasonably held as 
а matter of fact to be not ordinaiily let or ordinarily let as the case 
may be, but the present is clearly not such a case, 
Their Lordships are accordingly of opinion that the building in 
question was rightly valued by the Executive Officer ir conformity 
with the method prescribed in paragraph (2) of section 127. They 
vill therefore humbly advise his Majesty that the appezl should be 
allowed ; that the judgment of the High Court dated ra3!h March, 
1936, except in so far asitfinds no costs due to or by either party, 
and the judgment of the Cbief Judge of the Court of Small Causes 
dated азга March, 1934, should be recalled ; and that the order 
of the Deputy Executive Officer dated rsth September, 1933, 
should be restored. The appellants, in fulfilment of their undertak- 
ing, will pay the respondente’ costs of the present appeal, 


7. L Wilson & Co. : Solicitors for the Appellants, 
Hy. S. Г. Polak & Со. : Solicitors for the Respondents. 
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RAM KINKAR BANERJEE, SINCE DaCEASED, NOW REPRESENTED 
BY SRIMATI SAIBALINI DEVI AND OTHERS И 


1 


0. 


SATYA CHARAN SRIMANI AND OTHERS, 


[ON APPEAL FROM THE HIGH COURT оғ JUDICATURE AT 
Fort WILLIAM IN BENGAL] 


Transfer of preperty—Morigage by lessee — Assignment of term te mortgages 
— Whether mortgage an absolute transfer ef mortgagor's interest— Nature 
of interest retsined by mortgagor—Whether privity of estate created 
between lessor and mortgagee—Distinction between legal estate retained 
by mortgagor befere and after date for repayment of principal sum— 
Transfer of Property Act (IV of 1882), See. 58. 

Section 58 of the Transfer of Property Act, 1882, by sub-section (а) of section 
В defines a mortgage and then divides mortgages into six clases. Ву section 
58 (в) ап "English mortgage” is defined thus | “Where the mortgagor binds 
himself to repay the mortgage money on a certain date, and transfers the mort« 
gaged preperty absolutely to the mortgagee, but subject toa proviso that he 
will re-transfer it to the mortgagor upon payment of the mortgage money as 
agreed, the transaction Is called an English mortgage". 

A moitgagor who assigns his Interest under a lease to a mortgagee by way 
of security does not, whichever of the classes of mortgage enomerated in sec- 
tion x9 he adopts, transfer an absolate Interest In the property to ‘the mortgagee 
тла the principle established in English law by Williams v. Bosangust (1), 
but in every case retains a legal interest in the mortgaged property. The 
legal interest retained by a mortgagor in the mortgaged property is so retained 
whether or not the date for repayment of the sum lent bas passed, The same 
distinction between the positions before and after the date for repayment as 
exists with regard to the mortgagor’s equitable mterest in England existe 
with regard tothe legal interest retained by the mortgagor in India. Before 
tbe date for repay ment in India the mortgagor has a legal right to reoonveyance 
of the property. After that date he has the statutory legal right of redemp- 
tlon given. to „Ыш by section Co of the Act. He accordingly in either case 
retains а legal interest In the property despite the interest in it of the mort. 
gages. 2 

Section 58 (e) deals with form not subatance, substantial rights heing dealt 
with in sections 58 (a) and бо, The meaning of section 58 (е) ів not to declare 
an English mortgage to be an absolute transfer of property but only to declare 
that such a mortgage would be absolute but for the proviso for retransfer. 
The purpose of the sub-section i» not to determine what legal effect follows 
from the use of a particular form of words, but merely to prescribe the form 


(1) (1819) 1 Brod & Bing. 238. . 


Vor, LXIX.] privy CoUnCtL. 


of words necammry to constitute what is known in India as an English 
mortgage. р 

Falakrishna Pal v, Jagannath Marwari (1) approved. 

Bengal National Bank v. Janaki (2) not followed. 


Privy Council Appeal No. 51 of 1637, froma decision dated 
May 20, 1935, of the High Court, Fort William, Bengal (S. JV. 
Guka and Lodge, /7.), reversing a decision of the Additional Sab- 
ordinate Judge, Asansol, Burdwan District, dated April 20, 1931, 
given in favour of the plaintiffs, the present appellants, 


The appellants, the representatives of Ram Kinkar Banerjee 
deceased, held certain underground rights in the district of 
Burdwan for a lease of ggg years from May 26, 1908, Acting on 
the power of alienation given by the lease, the grantees trasferred 
the property subject to various covenants to one, Martio, bya 
grant which in form transferred the whole of the appellants’ term. 
After various mesne assignments, Martin's leasebold interest 
became vested in one, Patel, one of the respondents, In May, 
1923, Patel executed two mortgages of his leasehold interest, the 
second subject to the first, the main provisions in them being 
(т) а promise by the mortgagor to repay ; (а) conveyance of the 
mortgaged property ; (3) proviso for reconveyance by the mort- 
gagee on repayment of the mortgage money ; and (4) a covenant 
for the payment of monthly interest. The firet mortgage was io 
1928 transferred to the respondents Worah and Dosa. The ree 
pondent Srimani was a mortgagee under the sétopd mortgage. 
The rent due under the sub-lease to Martin having fallen into 
arrear, and other covenants of that lease remaining unperformed 
the appellants sued the respondent mortgagees for performance 
of the terms of tbe sub-lease in question in respect of the periods 
lor which those parties had respectively had an interest in the 
property. 

The Additional Subordinate Judge held the mortgagees liable 
by privity of estate between them and.the appellants as lessors 
in accordance with tho principle laid down in Williams v. 
Besanqued (3) (зға). The Appellate Court reversed that decision, 
holding that the whole of the mortgagor's interest in the property 
did not pass to the mortgagees so as to create privity of estate be- 
tween them and the appellants, The appellant ‘mortgagore 


(1) (2932) I. L, В. $9 Cale. 13514 4 56 C. L, J. 187. 
(a) (1927) I. L. К. 54 Calc. 813. x 
(3) (1819) » Brod & Blog 238, 
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now appealed to His Majesty. Tho facts are fully sat out in ће ` 
judgment, 


С. Р. Y. Radcliffe, К. C, and J. M. Fringle, for the Appel- 
lants: Apart from the question whether or not these mortgages, 
were “English mortgages” ‘as defined in section 58 of the Transfer 
of Property Act, the important point about them is that an instru- 
ment which determines the rights of the parties is expressed іт 
clear terms to be transferring to the mortgagees what the mort- 
gagor himself holds ; the consequence in England would clearly 
be that the mortgagee became by assignment directly liable to 
the lessor for rent. The question is whether such a position is 
in any way inconsistent with Indian law. The real question is 
whether there has been an assignment, not whether the mortgages 
can or cannot be made to fit into the definition of an English 
mortgage. Counsel referred to Fa/akríshma Pal v. Jagannath 
Marwari (1), Bank of Upper India v, Administrator. General of 
Bengal (a), Hunsraj v. Бејоу Lal Seal (3) and to Fisher on Mort- 
gags, qth Ed. p. 376. 

Dunne, К, C. and T. J. Strangman for Srimani Respondent. 


Dunne, К. C, І. Р. E Pugh, К. C, Clark and Gangli, for 
the other Respondents. 


Dunne, K. С. for all Respondents :—It is submitted that one of 
the objects of the Transfer of Property Act was to avoid the intro- 
duction of English law into that subject. Kannys Lol? Se v. 
Nistoriny (4), deals with a mortgage before 1882. Counsel also 
referred to Kuskamujas v. Angelu (5). In 1882 the Act got rid 
of the element of English Jaw and laid down in compendious form 
the law for India, It is not permissible to do what tbe appellants 
contend for, namely to treat sub-section (e) of section 58 as eata- 
blishing something quite separate from sub-section(a) The fact 
that a mortgage is what bas been called an English mortgage 
does not signify that English law is to be applicable. Mortgages 
under the Act transfer only an interest in the mortgaged property, 
` [Zard Romer > According to Bengal National Bank Ltd., v. 
Janaki (6). І do not see how the mortgagor can create а 
second mortgage}. 

(1) (1939) I. L. R. s9 Cale. 1314 ; S6C.L. J. 187. 

(2) I. L. К. 45 Cak. 653. 

(3) (1929) I. L. К. 57 Саю. 1176) L. К. 571. А. по $1 C. L. J. 120, 

(4) (1884) I. L. R, 10 Сак. 443. : : 

(5) (1889) I. L. R, 17 Mad, 296. 

(6) (1927) І. L. К. 54 Calc, 813 (824, 825), ° x 
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Dunne. Section 58 (a) appears not to have been considered PGi 
in that case, which seems to treat the existence of an English 1938. 


mortgage as necessarily importing the doctrine in Wilias v. Ram Kinker Banerjee 

° Bosanquet (1) (supra), Counsel referred to Falakriskna Pal v. v 

Jagannath Marwari (з) (supra). ined 
Pugh, К. C., and Strangman followec. 


Radcliffe, К. C., in reply. None cf the authorities negative 
the possibility of privity of estate between the mortgagee and the 
lessor of the mortgaged property. The purport of the Transfer 
of Property Act was not, it is submitted, to lay down an exclusive 
code, but to define and amend the existing law. The Courts in 
India are entitled to apply English law to cases not covered by 
the terms of the Act, and the Act nowhere deals with the question 
of privity of estate between mortgagee and lessor, or lessor and 
assignee of lessee, The effect contended for as flowing from these 
mortgages is not inconsistent with anything in the Act, 


The other side’s contention is that section 58 (a) made 
it impossible for a lessee to assign his interest absolutely 
by way of mortgage ; but (a) and (e) must be read together and . 
construed reasonably, and tbe language of (e) it is submitted, 
shews by ita variation that it is dealing with the absolute transfer 
of the mortgaged property. 

. To the argument that, if a mortgagor transfers the whole of 
bis interest in the property to the mortgagee, there can be no 
second mortgage, the answer is that the mortgagor still has 
available for transfer bis statutory right of redemption under 
section 60. Section 58 speaks of an absolute transfer, and the 
statutory right of redemption does not modify the meaning of 
those words, 

С. А. Y, 

Their Lordships’ judgment was delivered by 

Lord Porter :—In this case the origina plaintiff has died Nowember, 29, 
since the institution of the suit and bis interests are now represented x 
by one Sreemati Saibalini Devi and otbers, Hereafter they will be 
referred to as the appellants. 

There were originally a large number of defendants, but three 
only are made respondents to this appeal and their interests alone 
remain {0 be considered. 

The others have either accepted the judgments given against 


(1) (1819) 1, Brod & Bing. 238. 
(a) (1932) I. L. R. ҳо Сак, 13141 56 С. L. J. 187. 
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them or have been dismis sed from the cate. The three remaining 
are Kripa Sankar Worab and Jatha Shankar Dosa, numbered a 
and 3 in the cases presented by the parties and Satya Charan 
Srimani, respondent No. т in those cases, . 

The facts may be briefly stated. The appellants are the 
successors in title to the grantees of а patta or lease for 009 years 
dated the 26th May, rgo8, in respect of certain underground rights 
in the District of Burdwan. This lease contained provisions (ister 
айа) for (а) the payment by the grantees to the grantors of all 
cestes levied by the Government on account of the income of the 
colliery, (2) the payment of a minimum royalty, (¢) the provision of 
certain quantities of coal. 

The lease contained a clause giving the grantees liberty 
to alienate the property by making gifts, sales, sub-leases or 
any other kind of trarsfer to any respectable persons or 
company, 

The grantees took advantage of this provision and on the 3rd 
June, 1908, transferred the property to one J. C. Martin, The 
terms of the document were timilarto those of the lease of the 
28th May, except for certain increases in the burdens imposed 
on the lessees, In form this grant, which je described as a 
“settlement,” transfers the whole, and indeed more than the whole, 
of the original grantees’ term to the sub-grantee and would under 
English law amount to an assignment of the head lease, but it is 
well established by Indian law and is common ground to both 
parties in the present case that such a transfer operates by 
way of subdemise and not of assignment, seo JZwmsraj v. Бијоу 
Lal Seal (1). - 

After various mesne assignments Martin's leasehold interest 
became vested in Ardhesir К, Patel, who is respondent No. 7 in 
the' present appeal, 

Onthe 18th May, 1923, Patel executed two mortgages of his 
leasehold interest (1) of an undivided moiety of the underground 
rights or colliery, (2) of the whole colliery but subject to the pre- 
vious mortgage of the undivided moiety. 

Both are in the form which a mortgage in England by assign- 
ment of the sub-term would take in that they contain (т) promises 
by the mortgagor to repay, (s) conveyances of the mortgaged pro- 
perty, (3) provisoes for reconveyance by the morigagees to the 
mortgagor upon repayment of the mortgage money. 

The consideration for the first mortgage is expressed to be a 


(1) (1929) L. К, s7 L A, порі, L. R. 57 Сак, 1176) gat. L, J. 120, 
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debt of Rs. 49,500 and the mortgagor promises to pay this sum as P. С. 


to Rs, 15,000 in the cours» of nine calendar months from the date 1938. 
ofthe mortgags and the balance by four equal yearly instalments ае Наса јаа 
of Rs. 8,625 commencing from the rst April, 1925, the last instal +. 
` ment falling due on the rst April, 1928. M 
The consideration for the second mortgage is expressed to be jos us 
Ra. 50,500 repayable on the 18th May, 1928, with intereat, abate 
In the case of each mortgage monthly interest is stipulated for 
and the conveyance is stated to be subject to the terms of the 
leases and subject to the proviso for redemption contained In the 
Mortgage itself; the mortgagor covenants to pay the charges and 
royalties due under the lease and to fulfil its other obligations, 
but the mortgagee is permitted to make these payments if not 
made by the mortgagor and to recover them from him and until 
payment to add them to the mortgage security ; in case of default 
in payment of the moneys secured the mortgagee is empowered to 
enter into possession of the mortgaged property. 
If the terms of the mortgages are fulfilled the mortgagors are 
entitled in sach cate to remain in possession of the mortgaged 
premises and carry оп the colliery business .thereon, but the mort- 
gages differ in that in the case of the first it is provided that on 
default of payment of the money secured the mortgagee may enter 
into possession and work the collieries on giving three months’ 
notice in writing, whereas in the second, though he may enter on 
nonpayment of the principal sum on the 18th May, 1938, yet if the 
mortgagor duly pays the interest the mortgagee undertakes not to 
recall the mortgage money until the 18th May, 1933, unless default 
is made in payment of interest for 37 months 
The first mortgage was duly transferred to the respondents 
Worah and Dosa on the 17th April, 1928, and the respondent 
Srimani, when this suit was instituted, was still the mortgagee under 
the second mortgage. 
None of the mortgagees ever entered into possession, but the 
rent reserved by the sub-lease to J. C. Martin having fallen into 
arrear and the covenants and conditions remaining unperformed 
the appellants on the 15th July, 1929, instituted the present suit in 
the Court of the Subordinate Judge of Asansol, claiming against 
all the defendants the performance of the terms of the sub- 
lease at any rate during such period as they bad an interest 
in it : : 
To that suit the representatives of the sub-lessees and various 
assignees wirp midé defendants and judgment appears to have 
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been givon for the full amount awarded against all except two 
defendants one of whom was interssted under the terms of a 
deed of gift made by Patel on the ist Dacember, 1925, and the 
other of whom was the manager of the person so interested, 
Another defendant who had been appointed receiver by the: 
Court іп а mortgage action taken by the mortgagees against the 
mortgagor also subsequent to the period for which rent was 
claimed has been dismissed from the suit by the Appellate 
Court, 

No question now arises as to these parties, The only appellants 
are the two sets of mortgagees whom the Subordinate Judge held 
liable upon the principle applied in English law ever since the deci- 
mon of Williams v. Bosanguet (т), The grounds of that decision 
were that if mortgagees of a term become assignees of the mort- 
gaged property under the terms of the mortgage deed they are 
liable unless and until they re-assign the property for the rent 
reserved by and upon the covenants contained in the sub-loase 
because privity of estate has been established between them and 
the lessor by reason of the assignment. The Court did not decide 
іп the present case that this liability existed іп India in all cases 
but only in those in which the form there known as an “English ` 
mortgage” is used. The mortgages in question he held to be 
English mortgages, 

The Appellate Court reversed this judgment on the ground that 
the mortgages in question were not English mortgages and that 
even if they were the whole of the right, title and interest of the 
mortgagor in the property did not pass to the mortgagees by virtue 
of their terms, 

From that judgment the appellants appeal to His Majesty in 
Council. . 

By English law and by Indian law an assignee of a lease is 
liable by privity of estate for all the burdens of the lease, burdens 
which are imposed upon him by the mere assignment whether he 
enters into possession or not. Sse KwwAamw/as v. Anjslu (2) and 
Monica v, Subraya Hebdara (3), 

The ground upon which he is held liable is that the whole of 
the assignor's interest has passed to bim by the deed of astignment 
and that the assignor having no longer any interest cannot be liable 
by privity of estate though he still remains liable by contract if he 


. Was party to the original lease, 


(1) (1819) 1 Brod, & Bing. 298, 
(a) (1889) lL. R, 17 Mad, 296. (3) (1907) I. L. R. Mad. 419. 
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Under the English system of aw Williams v. Bosamquet (ubi 
жирга) (т) decided that, in cases where the ordinary form of mort- 
gage, in use in this country before the passing of the Law of 
Property Act of 1925 is adopted, the whole of the lessee’s interest 
“passes to his mortgages notwithstanding that an equity of redemp- 
tion remains in the mortgagor. 


If this were true also in India the same result would follow, 
Their Lordships therefore have to determine whether under the 
Indian system of law the whole interest of а mortgagor of a 
lease doesin any, and, ifso, in what, circumstances pass to his 
mortgagee, 

Until r925 the usual form of mortgage in England, whether 
of a fee simple or of a lease was the transfer by assignment of the 
mortgagor's interest in the property with a proviso for reassign- 
ment upon payment of the mortgage money bya particular date, 
After that date had passed, the mortgagor’s rights at law had 
determined and the mortgages was in law the absolute owner of 
the property. Butin equity the mortgagor still retained a right 
to redeem and upon payment of the debt and interest to have the 
property reconveyed to bim. This right he retained unless and 
until by Judgment for foreclosure, or (possibly) by the operation 
of the Statute of Limitations, the character of creditor was changed 
for that of owner, or until the interest of the mortgagee waa deg- 
troyed by sale either under the process of the Courts or of a 
power contained in the mortgage itself, This right was an equit- 
able right and under English law did not prevent the whole legal 
interest of the mortgagor passing to the mortgagee despite his 
retention of the equity of redemption. The whole legal estate 
passed but nevertheless the right which he retained though equit- 
able only was an estate inthe land, and was not merely a personal 
contract on the part of the transferor. 

Up to the time of the passing of the Transfer of Property Act 
the rights of mortgagors and mortgagees of land in India were 
subject to much controversy, though in general the law of England, 
subject to such modification as justice, equity and good conscience 
required was recognised as the law of India also. But whether 
the English miles of equity were applicable to such cases was not 
certain. Since the passing of that Act, however, the distinction 
drawn in England between law and equity in such cases does not 
exist in India. 

(х) (1319) 1 Brod. & Bing. 238. 
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As Sir George Rankin says in Bengal National Bank, Ltd. v, 
Janaki (1) “The Transfer of Property Act has left no room for 
such a distinction.” : 

The Indian mortgagor, however, retains some rights though 
the English rules of equity do not apply. Не retains a right td 
а reconveyance of the land and a right to transfer auch right by 
way of sale or second mortgage (see sections 81, 82, 91 and 94) 
and this right in India is a legal right. When therefore the 
mortgagor transfers his property by way of mortgage can he be 
teid to transfer his whole interest ? Russell J., in Véthal Narayan's 
case (2) answers the question thus :--'"In India there is no equity 
of redemption in the lessee (mortgagor) and there being no dix 
tinction between his legal and equitable estate, his ‘whole estate’ 
is not transferred by the mortgage.” The observation is general 
thongh in the particular case Russell J. was dealing with a 
mortgage in a form widely different from that employed in 
England. 

Apart from the two cases referred to above, the Indian gutho- 
rities recognise the principle that the distinction between law and 
equity has no place in Indian law. For this proposition reference 
may be made totwo of the cases quoted by the appellants in 
argument, viz :—ZAethalan у. The Eralgad Rajak (3) and 
Falaksishna Pal v. Jagannath Marwari (4). 

The same view is commonly accepted in the Indian text books 
(see Ghose's Law of Mortgage in India, (sth ed., 1922), p. 335, 
and Malla's Transfer of Property Act, (and ed., 1936), p. 345, 
and was indeed adopted by the appellants in argument in the 
present case. Their contention was that the Act was a self 
contained code by which alone the rights of mortgagor and mort- 
gages were to be ascertained and under which statutory and not 
equitable rights were brought into existence. 

Their Lordships agres with this contention and accordingly 
turn toa consideration of those sections of the Act which deal 
with mortgages, Section 58 (a) of the Act enacts that a mortgage 
is a transfer of an interest in specific immoveable property, Upon 
this definition there follows in the Actas in force at the material 
date an enumeration of four classes of mortgage, viz., (1) simple 
mortgage, (a) mortgage by conditional sale, (3) usufructuary mort- 


- (1) (1997) LL. R. x4 Calo. 813 (823). 
(2) (1905) L L. К. 29 Bom. 391. 
(3) (1917) L L. R, 40 Май, 1111 (1114) 
(4) (1932) I. L. К. 59 Calc. 3314 ; 56 C.L J. 187. e 
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gage, (4) Englith mortgage. Two other classes, equitable mortgage 
and anomalous mortgage, are recognized and dealt with in sec- 1938, 
tions 59 and 98 respectively, Of these six it is contended that Ram KinkarBaner}os 


‘the English mortgage by its terms amounts to, and the anomalous Sat Charan 
martgage by its terms may amount to a transfer of the whole rimanL 

interest of the mortgagor, and therefore where the subject matter is Lord Ferter. 
a lease, create privity of estate between the lessor and the mort- ee 


gagee of the lease. 

No doubt in English law they would do so, but it does not 
follow that under a system in which equity has no place tho same 
wording which would transfer the whole interest of the mortgagor 
under the former law would do so under the latter. The outlook 
is different. By Indian law the interest which remains in the 
mortgagor is a legal interest and its retention may therefore prevent 
the whole of the mortgagor’s interest from passing to the mort- 
gagee—a result which would not follow if an equitable interest 
only were retained. The Act itself contains some suggestions to 
this effect. Section 54, which deals with Sale, speaks of a sale 
вв а transfer of ownership as opposed to the transfer of interest 
spoken of in section 58 (a) in the case of a mortgage, and 
though an interest may be absolute the word, particularly when 
uted in opposition to ownership, is more appropriate toa limited 
right. 

To this argument the appellante reply that whatever may be 
the case with other types of mortgage, section 58 (¢) in defining 
the term “English mortgage” speaks of an absolute transfer of 
the mortgaged property to the mortgagee. Its terms gre, “Where 
the mortgagor binds himself to repay the mortgage money ona 
certain date and transfers the mortgsged property absolutely to 
the mortgagee, but subject to a proviso that he will retransfer it 
to the mortgagor upon payment of the mortgage money as agreed, 
the transaction ie called ап English mortgage." By such a mort- 
gage they say the mortgegor parts with his whole interest subject 
only to his statutory right of redemption given by section 60 of 
the Act. The wording of section 58 (¢) undoubtedly gives rise to 
some difficulty, but before considering the construction to be put 
upon it, the soundness of the appellants’ general contention must 
be considered. 

Under the English practice adopted before 1925 no difficulty 
arose ; the mortgagor farted with his whole legal estate though 
he retained an equitable interest in the land itself The mort» 
gages to whom the legal Interest was transferred by the mortgage 
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deed was accordingly held to have been brought by that transfer 
into direct relationship with the lessor by privily of estate and to be 
liable for the rent. 


But underthe Indian Act no equitable rights exist and there- 
fore unless the mortgagor retains some legal interest in tbe land 
he bas merely a contractual right to have it reconveyed. If he 


retains some legal interest it is difficult to say that he has parted 


with his whole interest. On the other band, there are strong 
reasons against holding that he retains merely a contractual right 
against the mortgages. Ifthe case arose in England it would be 
possible to say that tbe contract for reconveyance gave the mort- 
gagor an equitable interest in the land, but this argument is 
untenable in India. Inthe first place, as has been pointed out, 
equitable estates do not exist in that country, and in the second, 
under the provisions of section 54 of the Transfer of Property 
Act a contract for the sale of immoveable property does not create 
any interest in or charge upon the land sold. Haring this provi- 
sion in view it is difficult to see how a personal contract to reconvey 
can степів any interest in the land itself, 


But to regard the mortgagors right of redemption as being 
merely contractual and as creating no interest in the land would 
make it impossible for him to assign hie right of redemption or to 
create a second mortgage so as to bind the land, 


Such a state of things is, of course, theoretically possible, but 
itis inconsistent with the provisions of the Act (which in sections _ 
81, 82, 91 and 94 recognises second mortgages) and with the posai- 
bility, well established in Indis, of transferring the right of redemp- 
tion to & purchaser. 


Bearing these considerations in mind it remains to consider 
the effect of the wording of section 58 (e) of the Act, That sec- 
Нор speaks of the mortgagor transferring the “mortgaged property 
absolutely to the mortgagee.” In using those words does it 
mean that no interest or no legal interest in the property remains 
in the mortgagor? Their Lordships cannot think so. If the sub- 
section stopped at the word “mortgagee” it might be necessary 
to put this construction upon it, but it does not stop there it 
adds the proviso thatthe mortgagee “will retransfer* the property 
"upon payment of the mortgage money as agreed.” Their Lord- 
ships think that with this addition the tub-section upon its true 
construction does not declare “an Erglish mortgage” to be an 
&bsolute transfer of the property, “It declares only that such 
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& mortgage would be absolute were it not for the proviso for P soe 
retransfer. 1938. 


Itdoes not determine what legal effect follows from the use Ram Kinkar Baner jee 


.of a particular form of words; it merely prescribes the form of v. 

А А А А А Satya, Charan 
words necessary to constitute what is known in India as an English Srimani. 
mortgage. iei 

Section 58 (4) deals with form not substance. Tbe substantial 


rights are dealt with in sections 58 (а) and 6o, Whatever form 
1s used nothing more than an interest is transferred and that interest 
is subject to the right of redemption. 

Аз has been stated, in tbe case of the first mortgage the con- 
tractual date of payme nt was the 18th May, 1928, and that date had 
passed before this action was begun. In tbe case of the tecond 
mortgage the mortgagee undertook not to recall the mortgage money 
until the 18th May, 1933, if the interest were duly paid, The 
distinction between a case where the date of payment has elapsed 
and that in which it has not yet been reached was alluded to in 
Wiliams v. Bosanquet (ubi sugra) (1) and it was pointed out that 
inthe former case the condition of repayment being unfulfilled 
the transfer was unquestionably an absolute transfer, The Court, 
however, considered that the transfer would have been absolute 
even though the date of payment had not been reached, 

In the present case, Rs in that, their Lordships think that no 
distinction in principle exists. 

In England the mortgagor has an equitable interest in the 

property both before and after that date bas elapsed : before, 
because he has a contractual right to have the property reconveyed : 
after, because in equity time is not of the essence of the transac- 
tion. In each case he has an equitable estate though in the 
former he has not yet an equity of redemption, See Avregitnger 
v. New Patagonia Meat, &¢., Co. (2). In India the same dis 
tinction exists between the position before and after the date of 
payment. . 
. Before that date the mortgagor has an interest in the land 
which for the reasons given above is legal and not equitable. After 
that date he has the legal right of redemption given him by section 
60 of the statute. 

In each case he retains a legal interest in the property. 

Their Lordships therefore think that in India a mortgagor 
when he assigns his interest under a lease toa mortgagee does 

(1) (1819) 1 p. & B. 238 ; 3 More sco, 

(а) [1914] A. C. 95 per Lord Parker, at p. 49, 
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not under any of the forms specified in section 58 of the Act 
transfer an absolute interest within the principle established in 
England by the case of Williams у. Bosanque? (1) (uoi supra) and 
consequently the mortgagee is not liable by privity of estate for the. 
burdens of the lease. 

In the past there bas been & conflict of authority in India 
on the question. Falakrishna Pal v. Jagannath Marwari («bi 
sugra)(2) may be instanced as adopting tbe arguments which 
commend themselves to their Lordships. Kannys Гой Seit v. 
Nistoriny (3) and Bank of Upper India v. Adm, Gen. of Bengal 
(4), suggesta different point of view. None of them decides 
the matter. Bengal National Банд у. Janaki (nbi supra) (5) is a ` 
direct decision that the mortgagee is liable, certainly in the cass 
of an "English mortgage,” possibly also in the case of an 
"anomalous mortgage." But that case recognises the difficulty 
created by the diflerence of outlook between English and Indian 
law, and having regard to tbat difference their Lordships feel them- 
selves unable to follow that decision. 

In coming to this conclusion their Lordships think it unneces- 
sary to discusé or determine what the rights of the parties would 
have been bad the wmortgagees entered into possession of the 
properties or to determine whether the mortgages granted to 
the respondents or to their predecessors in title were English 
mortgages or not, 

In their view the mortgage of a lease іп any of the six forms 
referred:to above is not an absolute assignment under Indian law 
and does not create privity of estate between the lessor and the 
mortgagee, 

It was urged in argument before their Lordships on behalf of 
the respondents that the wording of section 108 (j) of the Transfer 
of Property Act furnished support for the view that an assignment 
by way of mortgage was not absolute. That sub-section enacts 
that “the lessee may transfer absolutely or by way of mortgage or 
sub-lease the whole or any part of his interest іц the property.” 
This wording it was said makes a distinction between absolute 
transfers and transfer by way of mortgage and so shows that the 
Act regarde the latter as not being absolute, 

Their Lordsbips, however, are not prepared to hold that the 
three classes of transfer are mutually exclusive. They are not 


(1) (1819) 1 B. & B 3, More 
(2) (1932) 1. L. К. PE PASS L. ].1 
(3) (11884) 1. L, К. 
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necessarily so, For instance, a mortgage of а lease may be created P.C. 


by way of sub-lease, 1938. 
But apart from this argument their Lordships are, aa they p. Kinkar Banerjee 


have indicated, of opinion that the respondents are in the v. 
: ` . Satya Charan 
: right, D sna, 
T ill i i i M 
hey will humbly advise His Majesty that the appeal be die Ne 


mised with costs, and, ав they think that the respondents were аа 
entitled to be separately represented, that the appellants should pay 
the costs of each of the two sets of mortgagees. 


A. J. Hunter & Со: Solicitors for the Appellants, 
T, І. Wilson & Со: Solicitors for the Respondent Srimani. 


Callingham, Ormond & Maddock; Solicitors for the other 
Respondents. А 
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Befors Sir Harold Derbyshire, Knight, Chief Justice and Mr. 
Justice Syed Nasim Ali. 


SATYAPRIYA BANERJEE ` ERE 
v. Rebel 
KUNDANMULL BABU* f'ansary, 23, £4) 47 


Public officer —Member of Legislative Assembly, ff a public eficer—Pay of ruth 
member, if attachable —Civil Procedure Code (Act V of 1908), section 2, sub 
section (17), Order a1, rule 48. : 

A member of the Legislative Assembly is not an oflloer in the service or pay 
of the Crown or remunerated by fees or commission for the performance of any 
publio duty. 

Consequently he із not a public officer within the meaning of section 2 sub- 
seotion (17) of the Code of Civil Procedure and the pay of such member of the 
Legislative Assembly is not attachable under Order a1, rule 48 of the Code of 

° Civil Procedure. 


*Appeal from Original Order No. 94 of 1979, against the order ef Maulvi 
Mohammad Abul Aha, Subordinate Judge of Rajshahi, dated the agth Sep. 5 
tember, 1927. 
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Appeal by the Judgment-debtor. 

The material facts will appear from the judgment, 

Messrs. Jatindra Mohan Chowdhury, Sajani Kanta Nag and 
Himadri Nath Bisi for the Appellant. 

Mr, Phanindra Kumar Sanyal for the Respondent. 

The judgments of the Court were as follows; 

Derbyshire, С, J.:—This is an appeal from the decision of 
the Subordinate Judge of Rajehahi made on September 25, 
1937 whereby he held that the appellant Satyapriya Banerjee the 
judgment-debtor who isa member ofthe Legislative Assembly, 
Bengal, is a public officer and as such: liable to have his pay 
attached under Order XXI, rule 48 of the Code of Civil Procedure. 
The learned Judge made an order that the Accountant General of 
Bengal, should out of the monthly salary of Кв. 150 payable to the 
appellant remit a sum of Rs. со each month to the Court until the 
amount under the the decree is satisfied. 

The appellant is a member of the Bengal Legislative Assembly, 
A decree was passed against bim at the instance of the respon- 
dent on May 24, 1933 forthe sum of Re. 6,398 on a hand-note. 
On September 17, 1937 the decree-holder stated that a sum of 
Ка, 4,441-4:3 was still payable under the decree and asked for the 
attachment of half of the appellant’s salary as a member of the 
Legislative Assembly, The learned Judge made the order stated 
&bo ve, 

The appellant bas appealed against that order contending that 
he із nota public officer and is not liable to have his salary as an 
M. L. A, attached under Order XXI, rule 48 of the Code of Civil 
Procedure. 

Section g, sub-section (17) of the Code of Civil Procedure defi- 
nes the words “public officer.” It. has been contended by the 
respondent that the appellant comes within sub-paragraph (h), 
namely :— 

“Every officer in the service or pay of the Government, or re- 
munerated by fees or commission for the performance of any pub- . 
lic duty.” 

The Bengal Legislative Chambers (Members Emoluments) Act, 
1937 provides in paragraph з as follows :— 

"There shall be paid to each Member a salary at the rate of 
one hundred and fifty rupees per mensem with effect from the date 
on which he takes his ogth," 


Section 4 of the same Aot provides for certain allowances to be 
paid to members. 


Vou, LXIX] HIGH COURT, 


It is true that the appellant receives remuneration in respect of 
his membership in the Legislative Assembly. The question is 
whether he is an officer within the meaning of section a, sub-section 
17 (b) of the Code of Civil Procedure. 
` In the case of Zollinshead ¥. Hasiefon (1) the question arose 
whether in bankruptcy proceedings in the Ireland a member of 
Parliament could be ordered to pay a sum of 200 £ a year out of 
his salary of 400 £ в year as an. M. P. to the Official Assignee in 
Bankruptcy. It was held by the House of Lords that a member 
of Parliament could be ordered to make such a payment. During 
the discussion there was some consideration, not very extensive 
it is true, of the position of a member of Parliament. At page 
460 Lord Parkar of Waddington said i— 

“The payment is made to and received by every member virtute 
officii, asss” 

Trat sentence clearly suggests that a member of Parliament 
is the holder ofan office. However on page 439 Lord Atkinson 
used these words : 

"Palles C. B. in his Judgment laid it down that this sum of 
доо £ per annum is expressly given to each member of Parliament 
virtue officii; and is payable out of state funds to enable them to 
support the office with the degree of dignity due to it, and for that 
reason is inalienable. 

It is certainly given to the members because they are members, 
but with infinite respect for the most distinguished Judge, I doubt 
very much whether membership of the House of Commons is, 
within the meaning of the principle of law and public policy to 
which he refers, an office of State at all.” 

We have here two passages from the speeches from distipguish- 
ed Law Lords which appear to be in opposition. Having regard 
to the fact that Lord Atkinson was specifically considering the 
question whether membership ofthe House of Commons was an 
office and Lord Parker was but referring to the matter incidentally. 
1 have come to the conclusion that I ought to be guided jin this 
respect by the words of Lord Atkinson and to take the view that 
membership of the House of Commons and similar institutions is 
not an office. 

I find support for taking that view in this case in the provi- 
tions of the Government of India Act, 1935 under which the Ben 
gal Provincial Legislature is set up. 

Section 69 sub-section 1 provides :— 

(1) (1916) L. R. 1 А. C. 438., 
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"A person shall be disqualified for being chosen as, and for 
being a member of Provincial Legislative Assembly or Legislative 
Council 

(a) if he bolds any office of profit under the Crown in Indis, 
other than an office declared by Act of the Provincial Legislaturé 
not to disqualify its holders.” 

Section 72 provides :— 

"Members of Provincial Legislative Assemblies and Legislative 
Councils shall be entitled to receive such salaries and allowances 
as may from time to time be determined by Act of the Provincial 
Legislature............." 

If membership of the Legislative Assembly were an office under 
the Crown it appears to me that each member of it receiving a 
salary contemplated by section 7a would be disqualified from sitting 
in it by the provisions of section 69 (т) (а). Such cannot be the 
position, І аш therefore of opinion that a member of the Legisla- 
tive Assembly is not an officer inthe service or pay of the Crown 
or remunerated by fees or commission for the performance of any 
public duty. Consequently he is not a public officer within the 
meaning of the Code of Civil Procedure. 

Therefore the order which has been made Ly the learned Judge 
for the attachment of a part of the appellant’s salary under Order 
XXI, rule 48 of the Code which provides for the case of the 
attachment of the salary of a public officer cannot stand. 

It must be‘borne in mind that asthe suit herein was instituted 
before June rst 1937 the law applicable in this case is that 
which existed before section бо of the Code of Civil Procedure was 
altered by Act IX of 1937. 

It has been suggested that the order appealed from might be sup- 
ported under Order a1, rule 46 of the Code of Civil Procedure, 

I do not think so. 


Order ат, rule 46 provides for the attachment of a "debt." 
In this case the appellant’s salary is ordinarily payable at the end 
of each month, and until the end of each month there is no “debt” 
in respect of it, only an expectancy of payment. At the time this 
order was made (September a5, 1937) there was no “debt.” This 
was the ratio decidendi of Devi Prasad v. Lewis (1) where a 
decree-holder applied on November 18th, rgo7 for the attach- 
ment of tbe salary for November of the judgment-debtor who was 
a lawyer's clerk, The Court held that the unearned salary of a 


(1) (1909) 1, L. R, 31 АП, 504. 


Vor, LXIX] _ HIGH COURT. 


private servant in whole от in part was not liable to attachment in 
advance. 

Again the Accountant General of Bengal is located in Calcutta 
outside the jurisdiction of the Subordinate Judge at Rajshahi and 
as pointed out by Mr, Justice Nasim Ali during the argument, an 
order under order 2r, rule 46 made by that Judge could not bind 
the Accountant-General, 

See Begg, Dunlop v. Jagannath Аё arto ari (1). 

Order a1, rule 48 was designed to overcome the obstacles 
just mentioned to attaching future salary payable outside the 
Court’s jurisdiction, But it only applies to the salaries 
of public officers, railway servants and the servants of local 
authorities, : ` 

The amendments to section 6o of the Code of Civil Procedure 
introduced by the Act of 1937 may alter the position somewhat 
in a case of this kind butas pointed out above they do not 
apply here, because the decree herein was made before June 
181, 1937. 

It has been suggested that this Court might appoint а Recei- 
ver of the salary of the appellant, I do not feel disposed to 
accede to that suggestion, Members of Legislative Assemblies 
must satisfy their debts like other people but I can see grave 
objections to the appointment of a Receiver of the salary of a 
member of the Legislative Assembly, akhough I do not say that 
it could not be done in a proper case if no other remedies were 
available. 

In this саве the decree-holder has other remedies open to him 
if he is prepared to make use of them. 

In my opinion this appeal &hould be allowed and the order 
appealed from set aside, 

The appeal is allowed with costt—hearing-feo being assessed at 
four gold mohurs, 

Nasim All, J. :—1 agree with my Lord, the Chief Justice, 
that this appeal should be allowed. The order of the Subordinate 
Judge for attachment of the appellant’s salary cannot be supported 
under Order a1, Rule 48 of the Code of Civil Procedure. The 
mere fact that an elected member of a Provincial Legislative 
Assembly is entitled to receive such salary and allowance as may 
from time to time be determined by the Act of Provincial Legis 
lature; under section 72 of the Government of India Act of 1935, 
does not make him an cfficer in the service or in the pay of the 


G) Q911) L L, К. 59 Cale, 104 (118 and 113); 14 C. L. J. 228 (233). 
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Crown Membership of the Provincial Legislative Assembly 
cannot be held to be an office of profit under the Crown in India 
although they are entitled to salaries and allowances. If the two 
sections, namely, Sections 69 and 72 of the Government of India 
Act are read together there cannot be any doubt that the Member- 
ship of Provincial Legislative Assembly or Legislative Council 
is not an office of profit under the Crown. Iam inclined to think 
that these salaries and allowances are giventoa member not to 
enable him to make a profit but to enable bim to maintain his 
position and dignity as a Member of the Provincial Legislative 
Assembly or Provincial Council, 

An elected member of the Provincial Legislative Assembly 
or Provincial Council cannot be said to bave been appointed for 
а remuneration to discharge a Public duty. My conclusion, there- 
fore, is that the appellant is not a public officer and, conse 
quently, his salary cannot be attached under order 21, rule 48 
of the Code., 

The order of the Subordinate Judge cannot also be supported 
under Order ar, rule 46 of tbe Code. That Rule contemplstes 
the attachment of a debt not secured by a negotiable instrument. 
There are two objections to the attachment of the appellant's 
salary under this Rule. In the first place, that Rule contemplates | 
the attachment of а debts “An existing debt, though payable 
at a future day, may be attached, whilst a salary, wages, or money 
claim accruing due, may nott: [Syed Tofussoo 
Hosssin Khan v. Rughoonath Porshad and Ladles Parshad (1)]. 

Before the salary becomes payable it cannot be attached asa 
debt, Inthe case cited above their Lordships of the Judicial 
Committee also observed: “If a creditor desires to havea 
security on the receipts of a salary as it accrues that can be effect- 
ed only by contract with the debtor and arrangement with him, and 
not by an attachment by the act of Court." 

An exception, however, has now been made inthe Civil Pr» 
cedure Code so far as the salaries of public officers are concerned. 
The amendments of the Civil Procedure Code, however, do not 
in any way affect the observations of the Judicial Committee in the 
above case so far as the question of the attachment of the salary of 
a person other than a public officer is concerned. Further, a debt 
payable to the judgment-debtor outside tbe jurisdiction of the 
Court by a person not resident within the jurisdiction of the execu- 
ting Court cannot be attached. Begg, Dunlop & Co, v. Jagan- 


(1) (1871) 14 M, I, A, 40 (50) ; 7 B. L, К. 196 (195-6). 
e 
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math Marwari (1). Неге the money is payable to the appellant 
within the Original Jurisdiction of this Court. The officer who 
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makes payment, namely, the Accountant General of Bengal also Satyapriya Banerjee 


resides witbin the jurisdiction of this Court, As a debt, tberefore, 


' his salary also cannot be attached under Order ar, Rule 46 of , 


the Code. 
I however express no opinion on the question as to whether 
the respondent has got any other remedy open to bim.in order to 


enable him to have his decree satisfied from the salary of the 


appellant. 
р, В. Appeal allowed, 


(1) (1911) I. L. К, 59 Сак, 1043 14 C. L, J. 238 
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Lord Porter amd Sir George Rankin. 


PAKALA NARAYANA SWAMI 
0, 
THE KING-EMPEROR. 


[Ow ArPzaL FROM THE HIGH COURT OF JUDICATURE AT Patna] 


Criminal law ~ Evidence —Kurder—Statemant by person subsequently murder- 
ed, when admissile —"Transeciion!! resulting іч death—Statement te 
police oficer in respect of offence under investigation — Prohibition aguiwst 
use in enquiry 9r trial, whether applicable, when statement made by person 
ultimately accused Indian Evidence Act (lef 1872), Sections 25, 37, 33 
(1)—Code of Criminal Preceduse (Act V of 1893), Section 162 (1). 

The words contained In section 32 (1) of the Indian Evidence Aot, do not 
mean that the statement must be made after the transaction has taken place, 
that the person making It must be near ceath, oc that the "circumstanoes? can 
only include the acts done when and where the death was caused. The state- 
ment may be made before the cause of death bas arisen, or bafora the deceased 
has any reason to anticipate being killed. The circumstances must be circom- 
stances of the transaction, and general expiemions indicating fear or suspicion 
whether ofa particular individual or otherwise, and not directly related to the 
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occasion of death, will not be admissible. Statements by the deceased that he 
was proceeding to the spot where bo was in fact killed, or as to bis reasons 
for во proceeding, or that he was going to mest а particular person, or that he 
had been invited by such а person to meet him, would each of them be circum 
tances of the transaction, and would be so whether the person were unknown, or ` 
were not the person accused. 

Accordingly, where a person subsequently murdered made в statement that 
he was setting out to the place where ibe accused lived, and to meet в person, 
the wife of the accused who Итеа In the accused’s house : 

Held, that that was a statement as to some of the circumstances of the 
transaction which resulted In the deceased's death, and tbat it was rightly 
admitted in evidence at the trial of the accused. 

The statement made inadmissible by section 167, sub clause (1) of the Code 
of Criminal Procedure include also statements made to a police officer by persons 
ultimately accused : 

King-Emperor ү, Asimuddy (1) over-ruled. 

King-Emperor v. Syamo (2) approved. 

Quare, whether thus to give the words of section 168 (1) of the Cede of Cri- 
minal Procedure their plain meaning results in а statement still being inadmis- 
sible even though a discovery of fact Is made es contemplated by section ay of 
the Indian Evidence Aot, (which provides tbat when any fact is discovered jn 
consequence of Information recelved from a person accused of any offence while 
in the custody of a police officer so much of such Information, whether It 
amounts to a confession or not, may be proved), and whether the wards of 
section 162 (1), of the Code of Criminal Procedure behig wide enough to exclude 
any confession made to a police сбсег in course of investigation whether a dis- 
covery is made or not, operate asa gro tanto repeal of the provisions of section 
27 of the Indian Evidence Aot which would otherwise apply. 

Privy Council Appeal No, 81 of 1938 from a decision of the 
High Court, Patna, (Zerrel, C. J. and Manohar Гай, J.) dated 
November 9, 1937, dismissing the appeal from conviction of mur- 
der and sentence of death passed on the appellant on September 
15, 1937, by the Sessions Judge, Berhampur. 
`  The.appellant, Pakala Narsyana Swami, was convicted of the 
murder of one, Kurree Nukaraju. He now appealed to His 
Majeaty on the ground that certain evidence which had been 
admitted should not have been admitted, and on the further ground 
that ір апу event there was no sufficient evidence to support the 
conviction, The facts are exhaustively set out in the judgment 
of the Board. 

D. N, Pritt, К, Cy and A. W. Williams, for the Appellant i 

The decisions in India reveal a sherp cleavage of opinion on 
the question whether statements aie admissible in evidence which 

(1) (1926) I. L. R. 54 Calc. 2:7 1/4 C, Le J. 253 é 

(а) (1939) I. L, В. 55 Mad. соз. 
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have been made by an accused person to a police officer during 
his investigation and recorded under section 162 0: the Code of 
Criminal Procedure, The contrasting views are illustrated in the 
Judgment of Rankin, J. as he then was, in Xing Emperor v. 
` Asimuddy (т), and of Reilly, J, in King Emperi v. Syamo 
(з). It is submitted that the latter decision represents the correct 
view, and that the probibition in section 162 applies also to state- 
ments by a person ultimately accused of the offence under inves- 
tigation. Counsel referred to /ogendranath Gorai v, King 
Emperor (3). He then further called the attention of the Board 
to an agreed list of cases on the subject, which list was handed ір, 
and is reproduced below. 


Furthermore, a statement of an incriminating rature by the 
accused to a police officer will also be ruled out asa "confession" 
under section 25 of the Indian Evidence Act. Any statement is 
а confession which proves one of the facts in the prosecution's 
case, от which may fairly be construed as a statement by the 
accused that he committed the offence. It is submitted that this 
case falls within Queen-Esnpress у. Pandharinath (41 confirmed in 
Queen- Empress v. Nana (5). But Empsror v. Kangal Май (6) is 
an authority the other way. 


With regard to the second point, namely, the statement by the 
deceased that he was going to the house of the accused, that 
statement cannot, it is submitted, be said to be one as to a cir- 
cumstance of the transaction which resulted in the death. The 
term “transaction” comprises only the activities which actually 
resulted in death. Counsel referred to Rego v. King. Emperor (7). 

G. D. Roberts, К, С. W. Wallach, and Megaw, for the Crown, 
were called on to reply only on the question of the admissibility 
of the two statements and not to the rest of the appellant's argument 
which was directed to an attack on the conviction as being against 
the weight of the evidence, ? 

It is submitted that the words "any person" in section 16a of 
the Criminal Procedure Code were not intended to include an 
accused person, Support for that view may be found on examina. 


(1) (1926; I, L. R. < Cale, 237 ; 44 C. L. J. 253. 

(a) (1932) I. L. К. $$ Mad. 903. uc 
(3) (939) I. L. R. 63 Calc. 419. , 

(4) (1881) I. L. R. 6 Bom. 34. 

(5) (1839) I. L. R. 14 Bam. 260. 

(6) (1905) I. L. К. 41 Cak. Gor, 

(7) (1933) 4.1. R, 29 Nag» 351 (259). 
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tion of the Code of Criminal Procedure, Act XXV of 1861, tec- 
tion 145 of which is now section 16a of the present Code, and 
section 148 of which is now section 35 of the Evidence Act 
Under the earlier Code statements to the police during an invest- , 


. tigation were barred as evidence by section 145. If the state- 


ments tbus protected included statements by accused persons, 
there would hava been no object in having section 148, or now, 
section 25 of the Evidence Act, 1925. In Кіне Emperor v, Syamo 
(sura) (х) the statement was made by a person before he was 
arrested. In the present case there is no evidence when the 
appellant made the statement. [Counsel referred to King’ Emperor v. 
Maung Tha Din (2). In section 540 of the Code “any person" 
is used in a sense clearly exclucing the accused person. The 
statement in question, it is further submitted, is nota confeseion 
within tbe meaning of section 25 of the Evidence Act, although it 
may be an admission within the definition in section rz. [Counsel 
referred to King: Emperor v, Haji Sher Mahomed (3)] 
Pritt, К. C. in reply. 


The following cases, other than those already cited above, were 
included in the agreed litt of authorities submitted to the Board by 
Counsel: Ja rs Sheik Xalesha (4), King Emperor v. Issuf Mohamed 
(5), King Emperor v. Faujdar (б), Каннын v. The Crown (7) 
Jagwa Dhanuh v. King- Emperor (8), Queen- Empress v. Jaduwó Das 
(9), Amen Sharif v. King-Emperor (то), Quesn-Empress ү. Jove 
charam (x1), King-Emperor v. baisiskund (12), King- Emperor v. 
Harman Kishna (13), Aing-Amperor v, Ramanujam (14), King- 
Jwmperor v, Kangal Mali (15), Barindra Kumar Ghose v. 
Emperor (16), Legal Remembrancer ч. Lalit Mohan Singh Roy (17). 
C. А. Y. 
(1) (1932) LL К, 55 Mad. 902. á 
(a) (1926) I. L, К, 4 Rang 72. 

(3) (1921) I. L R. 46 Bom. 961, 
(4) (1931) ба M. L. J. 71. 

(5) (1930) I. Le R. 55 Bom. 435. 
(б) (1933) І.І. R. sg АП, 463. 
(7) (1926) I. І. R. 7 Lab. 84. 


(8) (1925) I. L. = 5 Pat 63. 
(9) (1899) 1. L. R. 27 Cale 295. 
(10) (1934) I. L. R. 61 Calc. 607. 


(11) (1£94) 1. x К, 19 Bom. 365. 
(та) (1930) I. L, К. 5a All поп. 
(13) (1934) T. L. Б 59 Bom. 122. 
(14) (1934) I. L, R. 55 Mad. 642. 
~ (15) (1905) I. L. R. 41 Calc. 601. 


(16) (1909) Í. L. R. 37 Cak. 467. e 
(7) (1991) L L. R. 49 Calc, 167 d 
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Their Lordships’ judgment was delivered >y 

Lord Atkin, :— This is an appeal by special leave from a judg- 
ment ofthe High Court of Patna who tífirmed the decision of the 
Sessions Judge at Berbampur who had convicted the appellant of 
the murder of one Kurree Nukaraju and sentenced him to death, 
The accused, his wife, bis wife's brother, and his clerk living at 
his house were charged with the murder before the Subdivisional 
Magistrate, Chatrapur, in May and June 1937. After hearing the 
evidence the examining magistrate discharged all the accused, hol. 
ding that there was по sufficient evidence to support the charge. 
Thereupon the Sessions Judge of Berhampur, exercising his powers 
under the Code of Criminal Procedure, called upon the eccused to 
show cause why they should not be committed for trial and in July 
1937 Ordered the present accused and his wife to be committed to 
the Court of Sessions to stand their trial for offences under sections 
of the Indian Penal Code r20 B (conspiring to murder) 302 
(murder) and aor (causing evidence of an offence to disappear). 
At the trial the Sessions Judge acquitted the appellant’s wife of all 
the charges but convicted the appellant of murder and sentenced 
bim to death. 'The appeal is based upon the admission of certain 
evidence said to be made inidmissible by provisions of the Code of 
Criminal Procedure and the Evidence Act; and is further main 
tained upon the contention that whether the disputed evidence be 
admitted or not and certainly if it ought to have been rejected there 
is no evidence sufficient-to support this conviction. 

On Tuesday March 23, 1937, at about noon the body of 
the deceased man was found in a steel trunk in a third class com- 
partment at Puri, the terminus of a branch line on the Bengal 
Nagpur Railway, where the trunk bad been left unclaimed. The 
ооду had been cut into seven portions, and the medical evidence 
196 no doubt that the man had been murdered. A few days elap- 
sed before identification, but eventually the body of the deceased 
was identified by his widow. He wasa man of about 4o and had 
been married about 23 years. He bad been a peon in the service 
of the Dewan of Pithapur one of whose daughters was the wife of 
the accused. It was suggested by the prorecution that before her 
marraige and about 19 years before the events in question the wife 
of the accused, then a girl of about 13, bad had an intrigue with the 
deceased. Four letters were produced by :he deceased's widow pur- 
porting to be signed by the girl bearing date -1918 supporting this 
suggestion, The judge was not satisfied with the evidence of hand- 
writing $ there Was no other evidence worth considering in support ¢ 
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and this suggested motive must be definitely rejected. The fact 
however remains that the deceased was in possession of these four 
documents purporting to be signed by the wife of the accused. 
About 1919 the accused and his wife were married, They went to 
live at Berhampur about 250 miles from Pithapur, About 1933 they 
returned to Pithapur where they appear to have stayed with her 
father, They seem at that time to have been in need of money t 
and during 1936 the accused’s wife borrowed from the deceased 
man at various times and in relatively small sums an amount of 
3,000 Rupees at intereat at the rate of 18 p. c. per annum, About 
so letters and notes proving these transactions signed by the accu- 
sed's wife were found in the deceased man’s house at Pithapur 
after his death. On Saturday, March 20, 1937, the deceased man 
received a letter the contents of which were not accurately proved 
but it was reasonably clear that it invited him to come that day or 
next day to Berbampur. It was, unsigned. The widow said that 
оп that day her husband showed hera letter and said that he was 
going to Berhampur as the appellan's wife had written to him 
and told him to go and receive payment of his due, This evidence 
was objected to; it was admitted as falling under the provisions 
of section 3a (i) of the Indian Evidence Act, The admission of 
this evidence is one .of the grounds of the appeal, and will be 
discussed later. The deceased left his house on Sunday, March 
arst іа time to catch the train for Berhampur. On Tuesday, 
March 23rd his body was found in the traio at Puri as already 
stated. 

Police suspicion does not appear to have been directed against 
the accused and his household until April 4th on which date the 
police visited the house, examined the inhabitants and obtained 
a statement from the accused the admissibility of which is one of 
the principal grounds of the appeal. They searched the premises 
asis said for incriminating documents only, and in the afternoon 
arrested the four persons already mentioned. In addition to evi- 
dence of the facts above stated the prosecution adduced the evidence 
of two employees in a shop at Berhampur where trunks were made 
and sold who gave evidence that on Monday March. запа in the 
afternoon the dhobie or washerman of the accused called at the 
shop and ordered a trunk : that a trunk was taken to the accused's 
house and shown to him and his wife. It was rejected as being 
too large, and a smaller one of the size of the trunk in question 
was then delivered to the dhobie at the shop and he took it away. 
The transection was entered inthe rough day bok and inthe 
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fair copy book of the shop as of the day in question : and though 
the trial Judge thought that the entry had been tampered with 
so as to insert the height of the trunk the trial judge and the High 


Court both of whom inspected the entries were satisfied that they - 
genuinely established the sale of sucha trunk où that day. The . 


witnesses identified the truokin which the body was found as 
being the trunk of their manufacture which was sold in the cir- 
cumstances stated on the Monday afternoon. The dhobie was 
called and proved the purchase of a trunk after the rejection by 
the accused of the first one brought from the shop. He however 
laced the date as being on a Saturday/ The judge thought 
Ne evidence ата the he ignored it. He 
however found the sale of the particular trunk was proved to have 
taken place as stated by the witnesses on Monday March 22nd. 
The prosecution then sought to prove that the accused took the 
trunk to the train in which it was found on Tuesday March s3rd. 
Evidence was given by a jetka driver who lived near the accused 
that early inthe morning some four months before the trial the 
accused had come to his house and said he wanted а jetka : that 
Һе drove to the accused’s house, a trunk which was like tbe trunk 
in question was loaded on the jetka and he drove the accused 
with the trunk tothe station where the trunk was unloaded and 
taken into the station, The evidence was corroborated by a man 
who ran alongside the jatka in charge of the horse which жай 
fresh, The defence relied strongly on statements made by both 
these witnesses on crosseexamingtion that they remembered that 
the occasion was a Saturday as it was a sbandy (fair) day at 
Berhampur, Both courts accepted the evidence as relating to the 
carriage of this trunk on the 23rd. They thought that the diffe 
тепсе asto date was an inaccuracy due toa bona fide mistake. 
A witness of repute spoke to seeing tha accused at the station 
on the morning of March a3rd when the train on which the 
trunk was found arrived. He could not say that hə saw the 
accused enter the train. When the accused was examined by the 
police at his house on April 4th it is alleged that he made the 
' gtatement which the defence sought to have rejected and which 
must be further discussed. The alleged statement was that the 
deceased had come to bis house on the evening of March erst, 
slept in one of the outhouse rooms for the night and left on the 
evening of the 22nd by the passenger train. Thaton the morning 
of March e3rd the accused went to the station with Gangulu (the 
jetka driver) irf bis jetka, end went ой by the passenger train to 
Chatrapur on some private bufiness with one Delhi Chiranfivirao, 
Hearing at the Cbhatrapur station that this man was away he 
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returoed by the Visigapatam passenger train as far as Jagannadh- 
pur whence he went to Narendrapur to see опе Juria Naiko. 
He too was absent so the accused returned to Berhampur by 
Jetka. This statement was obviously important for it admitted 
that the murdered man arrived at the accused’s house on the arst. 
Both courts admitted it, Their Lordships are of opinion that it 
should have been rejected for reasons that will be given later. 
The accused and the other three members of his housebold were 
arrested on the 4th, and the houss remained unoccupied. On 
the 7th a further search of the premises was made by the police, 
and a bundle of rags which apparently had been washed but 
contained bloodstains was found buried at a depth of about х8 
inches in the compound. Some rags also bloodstained but still 
damp were found in a box in the bathroom, The trial judge 
accepted this evidence: on appeal both of the judges thought 
that the articles. found were not on the premises when the police 
searched on the 4th : Mr. Justice Minohar Lall thought that the 
discovery was made under highly suspicious circumstances and 
that no inference should be drawn against the accused in respect 
of it. In this state of the case their Lordships think that it would 
be unsafe to rely upon the discoveries on April 7th. Before the 
examining magistrate the accused’s statement was that he was not 
guilty. Не had come to Berhampur on March 17 in connection 
with a lawsuit of which he gave some particulars. He neither 
purchased the trunk through the washerman пог did he take it 
tò any place in any Jetka, The deceased never came to bia house 
at апу time in March last. Ho did not know the deceased. At 
the trial he said that the statement he bad made in the lower 
court was correct. When asked by the Judge whether he could 
suggest any reason why so many witnesses should come and give 
evidence against him he said “Тһе witnesses are mistaken and the 
police are suffering from excessive zsal", 

The fint question with which their Lordsbips propose to deal 
їв whether the statement of the widow that on goth March the 
deceased had told her that he was going to Berhampur as the 
accused’s wife had written and told him to go and recelve payment , 
of bis dues was admissible under section 32 (т) of the Indian Evi- 
derce Act, 1873, That section provides ¢ 

“Statements written or verbal of relevant facts made by a 
person who is dead ............ are themselves relevant facts іп the 
following cates (r) when the statement ie made by a person as to 
the cause of hie death oras toany.of the circumstances of the 

. 
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transaction which resulted in his death, in cases in which the cause 
of that person's death comes into question. 

Such statements are relevant whether the person who made them 
Was or was not, at the time when they were made, under expectation 
of death, and whatever may be the nature of the proceeding in which 
the cause of his death comes into question.” 

A variety of questions has been mooted in the Indian courts 
asto the effect of this section, It has been suggested that the 
statement must be made after the transaction has taken place, that 
the person making it must be at any rate near death that the “cir 
cumstances” can only include the acts done when and where the 
death was caused. Their Lordships are of opinion that the natural 
meaning of the words used does not convey any of these limita- 
tions, The statement may be made before the cause of death 
has arisen, or before the deceased has any reason to anticipate 
being killed. The circumstances must be circumstances of the 
transaction: general expressions indicating fear or suspicion 
whether of a particular individual or otherwise and not directly 
related to the cccasion of the death will not be admissible, But 
statements made by the decekeed that he was proceeding to the 
spot where he was in fact killed, or as to his reasons for so 
proceeding, or that he was going to meeta particular person, or 
that he had been invited by such person to meet him would each 
of them be circumstances of the transaction, and would be so 
whether the person was unknown, or was not the person accused. 
Such a statement might indeed be exculpatory of the person 
accused. “Circumstances of the transaction” is a phrase no doubt 
that conveys some limitations, Itis notas broad as the analogous 
use in “circumstantial evidence” which includes evidence of all 
.yelevant facts, It is on the other hand narrower than “res gestao”, 


. Circumstances must have some proximate relation tothe actual | 


occurrence 1 though as for instance in а case of prolonged poisoning 
they may be related to dates at a considerable distance from the 
date of the actual fatal dose, 

It will be observed that “the circumstances? are of the transac- 
tion which resulted in the death of the declarant, It is not 
necetsary that there should bea known transaction other than 
that the death of the declarant has ultimately been caused, for 
the condition of the admissibility of the evidence is that “the 
cause of [the declarant’s] death comes into question". In the 
present case the cause of the deceased’s death comes into question. 
The trangactioh. is one inewhich the deceased was murdered on 
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arst March or zand March : and his body was found ina trunk 
proved to be bought on behalf of the accused. The statement 
made by the deceased on soth or 21st March that he was setting 
out to the place whers the accused lived, and to meet а person, 
the wife of the accused, who lived in the accused's house, appears 
clearly to be & statement &s to some of the circumstances of the 
transaction which resulted in bis death, The statement was rightly 
admitted. 

It is now necessary to discmss the question whether the alleged 
statement of the accused to the police before arrest was protected 
by section 162 of the Code of Crimiral Procedure which provides 
(sub-section 1):— 

"No statement made by any person to T officer in the 
course ОЁ an investigation under this chapter shall, if reduced into 
writing, be signed by the person making it: nor shall any such 
statement or any record thereof whether in a police diary or 
otherwise or any part of such statement or record be used for any 
purpose (save as hereinafter provided) at any inquiry or trial in 
respect of any offence under investigation at the time when such 
trial was made.” 

This section which in its amended form was substituted for 
the original section by section 34 of the Code of Criminal Pro- 
cedure Amendment Act, 1923, bas been the subject of repeated 
decisions inthe High Courts of India and has given rise toa 
distinct cleavage of opinion. The majority of the High Courts 
have held that it has no application to a statement made by a 
person who at the time it is tendered in evidence isan accused 
person: the minority have held that there is no such limitation 
Their Lordships have been referred to at least twelve reported 
cases, allof which with others they have considered. The repre- 
sentative opinions on either side may be taken to be Ze King 
Emperor v, Asimuddy (т), in a judgment of the then Rankin J. 
admitting such a statement against the accused and Zhe King 
Emperor v. Syamo (2), ina judgment of Reilly J. sitting in a Full 


"Bench of the High Court of Madras rejecting the statement. 


The present Board have had the advantage of the presence of 
Sir George Rankin in giving a full contideration to all the 
reported decisions : and they have come to the conclusion that 
the words of the section lead tothe conclusion that the state 
ment is not admissible even when made by the person ultimately 
accused. 


(1) (1996) 1 L. Rs 54 Calo, 297 у 44 C, Le] 258: T 
(2) (1932) I. L. К. 55 Mad. 903. e 


Vote LXIX,] PRIVY COUNCIL. 


The reference in the section to “this chapter? is to the group 
of sections beginning with Chapter XIV forming Part V of the 
code entitled “Information to the Police and their powers to 
investigate.” After giving powers to certain police officers to 
investigate certain crimes the code proceeds in section 160 to 


give power to any police officer making an investigation ' 


by an order in writing to require the attendance before himself 
of persons who appear to be acquainted with the circumstances of 
the case, By section 161 any policeman making an investigation 
under the chapter may examine orally any person supposed to 
be acquainted with the facts and circumstances of the case, and 
such person shall be bound to answer all-queations put to him 
other than those the answers to which may tend to incriminate 
him, Then follows the section in question which is drawn in 
the same general way relating to “any person.” That the words 
in their Ordinary meaning would include any person though he 
may thereafter be accused seems plain. Investigation into crime 
often includes the examination of a number of persons none of 
whom,or all of whom may be suspected at the іше. The first 
words of the section prohibiting the statement if recorded from 
being signed must apply to allthe statements made at the time 
and must therefore apply toa statement made by & person possibly 
not then even suspected but eventually accused. “Any such 
statement” must therefore include such a case: and it would 
appear that if the statement is to be admitted at all it can only be 
by limiting the words “used for any purpose" by the addition of 
such words "except as evidence for or against the person making 
it when accused of an offence’. If such an exception were inte 
ded one would expect to find it expressed; and their Lordships 
cannot find sufficient grounds for so departing from the plain 
words used. If one had to guess at the intention of the legislature 
-in framing a section in the words used, one would suppose that 
they had in mind to encourage the free disclosure of information 
orto protect the perton making the statement from a supposed 
unreliablity of police testimony as to alleged statements or both. 
In any case the reasons would apply as might be thought а fortiori 
to an alleged statement made by a person ultimately accused. 
But in truth when the meaning of words is plain it is not the duty of 
the Courts to busy themselves with supposed intentions, 

“I have been long and deeply impressed with the wisdom of 
the rule, now I believe universally adopted, at least in the Courts 
of Law in Wegtminster Hall, that in construing wills and indeed 
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statutes, and all written instruments, the grammatical and ordinary 
sense of the words isto be adhered to, unless that would lead to 
80me absurdity, or some repugnance or inconsistency with the rest 
of the instrument, in which case the grammatical and ordinary sense 
of the words may be modified, so as to avoid that absurdity and 
inconsistency, but no farther." 

(Lord Wensleydale in Grey v. Pearson (1). 

"My Lords, to quote from the language of Tindal C. J. abe 
delivering the opinion of the judges in the Sussex Peerage Case (з), 
‘The only rule for the construction of Acts of Parliament is that they 
should be construed according to the intent of the Parliament 
which passed the Act. Ifthe words of the statute are in them 
selves precise and unambiguous, then no more can be necessary 
than to expound those words in their natural and ordinary sense, 
The words themselves alone do in such case best declare the 
intention of the lawgiver. But if apy doubt arises from the terms 
employed by the legislature, it has always been held a safe means of 
collecting the intention, to call in aid the ground and cause of 
making the statute, and to have recourse to the preamble which 
according to Dyer C, J. [Stowe] v. Lord Zouch (3)] ів a key to open 
the minds of the makers of the Act, and the mischiefs which 
they are intended to redress,’ ” | 

(Lord Halsbury L, C. in Commissioners. for Special Purposes of 
Income Tax v. Pesmsel (4). 

In this case the words themselves declare the intention of the 
legislature. It therefore appears inadmissible to consider the 
advantages or disadvantages of applying the plain meaning whether 
in the interests of tbe prosecution or the accused. It would 
appear that one of the difficulties that has been felt in some of 
the Courts in India in giving the words their natural construction 
has been the supposed effect on sections 25, 26 and s7 of the 
Indian Evidence Act, 1:872. Section ag provides that no confes- 
sion made to a police officer shall be proved against an accused. 
Section 26.—No confession made by any person whilst he isin 
the custody of a police officer shall be proved as against such 
person. Section яу is a proviso that when any fact is discovered 
in consequence of information received from a person accused of 
any offence whilit in the custody of a police officer so much of 
such information whether it amounts to a confession or not may 

(1) (187) 6 H, L. C. 61 (тоб), 

(3) (1562) Plowd. 369. 

(4) [1891] А. C. 531 (549). 


(а) (1844) 11 Cl, & F. 143. 
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~ be proved. It is arid that to give section 16a of the Code the 
construction contended for would bs to repeal section ау of the 
Evidence Act for а statement giving rise to a discovery could not 
_'then be proved. It is obvious that the two sections can in some 
circumstances stand together. Section 162 is confined to state- 
ments made to a police officer in course of an investigation. Sac- 
tion 35 covers a confession made to a police officer before any 
Investigation has begun or otherwise not in tbe course of an 
' investigation. Section 27 seems to be intended to be a proviso 
‘to section 26 which includes any statement made by a person 
whilst in custody of the pollce and appears to apply to such state- 
ments to whomsoever made е. g., to a fellow prisoner, a doctor 
‘or a visitor, Such statements are not covered by section r62. 
Whether to give to section 15g the plain meaning of the words is 
'toleave the statement still inadmissible even though a discovery 
- of fact is made such as is contemplated by section 27 it does not 
' seem necessary to decide, In the present сазе the declarant was 
not in the custody of tbe police, and no alleged discovery was made 
-in consequence of bis statement. The words of section 16s are 
- Яа their Lordships’ view plainly wide enough to exclude any confes- 
-sion made to a police officer in course of investigation whether a dit 
covery is made ог пої, They may therefore fro tanto repeal the 
provisions of the section which would otherwiee apply. If they 
‘do not presumably it would be on the ground that section 27 
-of the Evidence Act is a “special law” within the meaning of 
‘section т (2) of the Code of Criminal Procedure, and that section 
16a ів not а specific provision to the contrary. Their Lordships 
express no opinion on this topic for whatever be the right view 
itis necessary to give to section 162 the full meaning indicated. 
It only remains to add that any difficulties to which either the 
prosecution or the defence. may be exposed by the construction 
now placed on section 1623 can in nearly every case be avoided 
-by securing that statements and confessions are recorded under 
-section 164. In view of their Lordsbips’ decision tbat the alleged 
' statement was inadmissible by reason of section 162, the appel- 
lant’s contention that it was inadmissible as a confession under 
seotion ss of the Evidence Act becomes unnecessary. As the 
point was argued however and as there seems to have been some 
discussion in the Indian Courts on the matter it may be useful to 
state that in their Lordships’ view no statement that contains 
self exculpatory matter can amount to a confession, if the 
exculpatory Statement is of some fact which if true would negativa 
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the offence alleged to be confessed. Moreovera confession must 
either admit in terms the offence, or at any rate substantially all 
the facts which constitute the offence. An admission of a 
gravely incriminating fact, even а conclusively incriminating 
fact is not of itself a confession e.g, an admission that the 
accused is the owner of and was in recent possession of the 


‘knife or revolver which caused a death with no explanation 


of any other man’s possession. Some confusion appears to 
bave been caused by the definition of confession in article a2 
of Stephens “ Digest of the Law of Evidence " which defines a con- 
fession as an admission made at any time by a person charged with a 
crime stating or suggesting the inference that he committed that 
crime. If the surrounding articles are examined it will be apparent 
that the learned author after dealing with admissions generally is 
applying himself to admissions in criminal cases, and for this pur- ` 
pose defines confessions so as to cover all such admissions in order 
to have a general term for use in the three following articles con 
fession secured by inducement, made upon oath, made under a 
promise of secrecy. The definition is not contained in the Evidence 
Act 1872: and inthat Act it would not be consistent with the 
natural use of language to construe confession asa statement by an 
accused “ suggesting the inference that he committed ” the crime. 

The statement of the accused bas now been held to have been 
wrongly admitted. What effect should that have on the appeal? 
Mr. Pritt, for the appellant, forcibly argued that the trial Judge 
relied on the statement as sufficient evidence in itself to show that 
the deceased man arrived at the accused’s house on the night of 
arst March; and that when that evidence failed there was not 
sufficient evidence to support a conviction for murder. Their 
Lordships cannot take that view. For this purpose they will be 
content to abide by the rule governing the Patna High Court 
expressed in section 537 of the Code of Criminal Procedure :— 

“No finding sentence or order passed by a court of competent 
jurisdiction shall be reversed... ....-....0n appeal...«.......0n &ccount 
of any error in the Judgment or other proceedings during trial...... 
unless such error has in fact occasioned a failure of justice, ” 

They wil for this case adopt this rule though it probably is 
wider than the rules which this Board has laid down for the exercise 
of their powers in dealing with criminal appeals. It will be observed 
that the sole effect of the disputed statement was to supply the 
prosecution with evidence of the material fact that the deceased 
reached the accused's house at the critical time, Bugthough this 
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evidence be rejected there is other evidence of overwhelming 
strength to the same effect. It must be taken to have been proved 
that a trunk was bought by order of the accused and taken to bis 
* house on the afternoon of 22nd March. At about 6 a. 2. on азга 
March that trunk containing the body of the deceased was placed 
on the train atthe station of Birhampur having been conveyed 
there in & vehicle ordered by the accused in which he and the trunk 
travelled to the station. The deceased had onthe dav before set 
out from his house for the express purpose of visiting the accused's 
house. І 

. Jn these circumstances there is ample evidence of Ње presence 
of the deceased at the accused’s house; the fact which alone the 
statement sought to establisb. Faced with this difficulty Mr. Pritt 
sought to establish that in no case whether the statement: be rejected 
or admitted was there sufficient evidence of bis client's guilt. The 
facts were consistent, he said, with the accused being merely an 
accessory after the fact toa murder to which he was no party, 
Their Lordahips are unable to say that there was not ample evidence 
upon which the judge of fact could properly convict of murder. 
The accused man was found to have been in possessian of a trunk 
in which was the mutilated body of a man recently murdered: a 
trunk which he purchased а little more than rs hou-s before the 
trunk was placed in the train. He gave no explanation: and con- 
tented himself with a denial that be knew the man, or that the man 
had visited bis house, or that he had seen the trork. All these 
statements were untrue. In these circumstances it is impossible to 
say that the proceedings which ended with a convicticn for murder 
resulted in a failure of Justice. For these reasons the appeal should 
be dismissed and their Lordships will humbly advise His Majesty 
accordingly. 

Hy. 5, L, Polak & Co.: Solicitors for the Appel'ants, 
Solicitor, India Offices Solicitor for the Respondent. 


э. C. €. Apteal dismissed. 
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APPELLATE CIVIL. - >> 
Befors Mr, Justice R, С. Mitter and Mr, Justia 
N. А. Khundkar. 


PRIYAKANTA PAL 
v. 


SUDHIR CHANDRA ROY CHOWDHURY AND OTHERS. 


Guardias-ad-litem in the suti—Certificated guardian appointed subsequenily— 
Such certificated guardian named im the execution preceeding—Validity er 
such appointment Execution case, struck of —Subsequent execution case, tf 
a continuation of the previous execution case, ` 


When an execution case із struck off as being old, the decree awarding cost 
and the attachment being allowed to continue, it shows that the execution osse 
removed from the pending file for the convenience of tbe Court, 


The appellant (decree-holder) instituted a sult for money against two persous 
one of whom, S was a minor. In the suit the proposed natural guardian did not 
appear and a pleader guardian was appointed guardian-ad-litem. The suit was 
decreed, Shortly after a guardian was appointed onder Act УШ of 1850 to S. 
Thereafter the appellant started execution proceedings in which S was described 
asa minor represented by tho certificated guardian, The certifcatea guardian’ 
also filed a suit to set aside the decree and had the proceedings in execution 
stayed by an order of {njunction. He also appeared In the execution proceedings. 
The soit was ultimately dismissed and on recelpt of that intimation by the 
executing Court, the execution case was struck off as belog old the attachment 
being allowed to continue. In the second execution osse the minor was described 
as being represented by his certificated guardian : 


Held, that the certificated guardian was validly appointed guardian in tha 
first execution proceeding and in ss much as the second execution proceeding 
was a continuation of the first execution proceeding, the appointment continued 
and no fresh appointment was necessary. 


The absence of a formal order of appointment of a guardian-ad-litem із not 
materia! ; y 


Walian ү. Banke Behari Pershad Singh (1) referred to, -~ 

Appeal by the Decree-holder. - 
The material facts will appear from the judgment, 

Mr. Birendra Kumar De for the Appellant. 


* Appeal from Appellate Order No, 88 of 1938, against the order of Н, С, 
Mitra, Esq., Subordinate Judge, 1st Court, of Sylhet, dated the 15th January, 
1938, reversing that of Naresh Chandra Roy, Esq., Munsiff, 1st Court, Habiganj, 
dated the 31st August, 1937. 


(1) (1903) 1. L. К, 30 Cale, 1021 ; L. Re go h А, 188. * 


Vor, LXIX.] HIGH COURT. 


Mr. атанда Mohan Majumdar for the Deputy Registrar. 
Mr, Bhagirath Chandra Das for the Respondents. 
The Judgment of the Court was as follows : 


The decree-holder is the appellant before us He instituted а 
suit for money inthe year 1934 against two persona Gobindalal 
Roy Chowdhury and Sudhir Chandra Roy Chowdhury who was a 
minor at the date of the suit, and is still a minor. Inthe suit his 
proposed natural guardian did not appear with the result that the 
Court appointed a pleader named Mr. Golam Mowla as his 
guardian-ad-litem. The suit terminated in a decree in favour of the 
appellant in July, 1935. Shortly after that a case under Act VIII of 
1890 wat started in the Court of the District Judge within whose 


jurisdiction the minor resided and his brother-in-law Gajendralal , 


Roy was appointed by the District Judge as the guardian of his 
person and property. 

In 1936 the appellant started his first execution. (numbered 122 
of 1936) against the two judgment-debtora Gobinda and Sudbir. 
In the app lication for execution Sudhir was described asa minor 
being represented by his certificated guardian Gajendralal Roy. 
After this execution was started Gajendra as guardian filed a suit to 
set aside the decree. While that suit was pending be appeared in 
the execution proceedings of 1936, namely, Money Execution Case 
No. 122 of 1936, and on bebalf of the minor he made an application 
to the executing Court for stay of further proceedings in execution. 
In the title suit which waa instituted to set aside the decree he also 
applied for injunction, and obtained it restraining the further pro- 
grem of Execution Case No. 12a of 1936. That suit, however, was 
ultimately dismissed for default, The executing Court was notified 
that by reason of the dismissal of the suit, the injunction order had 
spent its force. The executing Court on being apprised of that fact 
passed an order on the 20th March, 1937 in these terms :—' Copy 
of order received from local and Court. Stay order vacated, The 
execution case has become old and it is unnecessary that it should 
be kept pending. Ordered therefore tbat the case be struck off, 
The decree-holder will get costs of this execution and the attach- 
ment will subsist. " І 


Thereafter оп the and June, 1937 the appellant decree-holder 
filed an application for execution which was numbered 973 of 1937; 
In this application the minor was described as being represented 
by his certificated guardian Gajendralal Roy, While this execution 
was ponding in the Court bf first instance Mabaprovu Ray another 
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brother-in-law of the minor Sudhir intervened, He made an appli 
cation describing himself as the next friend of the minor Sudhir and 
in that application bq said that the miror was not being properly 
represented in the execution case, inasmuch as Gajendra was not 
the guardian-ad-litem nor he could be so. The learned Munsiff 
overruled this objection and held that Gajendra had been validly 
appointed guardian-ad-litem in the execution proceedings, and 
inasmuch as he had not been removed and no case for bis removal 
had been made out by Mahaprovu, the execution proceedings 
were in order, He, therefore, directed the execution proceedings 
to proceed, Against this order Mahaprovu preferred an appeal to 
the District Judge of Sylhet and the appeal was heard by the 
learned Subordinate Judge, 1st Court, The learned Subordinate 
Judge bas held that by reason of sub-rule (5) of rule 3 of Order 32 
of the Code of Civil Procedure, which sub-section had been intro- 
duced into the Code by the amending Act of 1937, which came into 
force on the sth April, 1937, the position was that the guardian 
appointed in the suit, namely, Мт, Golam Mowla continued to be 
the guardiar-ad-litem in the execution proceedings in the eye of law, 
and the decree-bolder was not within bis rights in proposing in the 
execution proceedings a new guardian Gsjendra, Не therefore said 
that in apy event, as there had been no formal order of appointment, 
and inasmuch ав Gajendra had not come forward to accept the 
guardianship, he was not a guardian-ad-litem, The execution pro- 
ceedings; he held, must be taken to be continued with Mr. Golam 
Mowla ая guardian-ad-litem, As that has not been done, it was not 
in order. He accordingly dismissed the execution case, It is 
against this order that the present appeal has been preferred, 

In this Court, the Deputy Registrar has been appointed 
guardiam-ad-litem of the minor, and we have heard Mr. Majumdar 
appearing on behalf of the Deputy Registrar, As Mabaprovu has 
been made a party respondent, and ав оп the finding of the Court 
below he could not be regarded as guardian-ad-litem of the 
minor, he has no /oews standi to be heard. As his Advocate 
appeared, we have heard him amicus curiae. 

In our judg ment, the order of the learned Subordinate Judge 
cannot be supported. He has cverlooked the fact, that in 1936 
Gajendra appeared as guardian of the minor in Execution Cass 
No, 122 of 1936. The learned Subordinate Judge was, therefore, 
wrong in saying that in 1936 Gajendra had not signified his accept- 
ance of the position as a guardian-ad-litem. 


It now remains to see, whether thé learned Subordinate Judge 
е 
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was right in the view he had taken that Mr. Golam Mowla con- 
tinued as guardian-ad-item in the eye of the law, in the execution 
proceedings, 

. We have already stated that the first execution wes started 
іп 1936. That application for execution was disposed of by the 
order ofthe executing Court dated the soth March, 1637, The 
order we have fully quoted above. The order does not say that 
the execution case was dismissed. It says that it was struck off 
‚аз it had become old, and the decre»holder was awarded cost, 
The attachment also continued.  Tbis shows thnt the decree- 
holder was ready and willing to proceed with the execution, but 
for the convenience of that Court that execution case was only 
removed from the pending file. The application for execution 
which was made in 1937 and numbered 973 of 1937 must accor- 
dingly be held to be a continuation or revival of the previous 
application for execution, which had been made in 1936, On 
this point the law is settled and a cate of stronger description 
from the point of view of the judgment-debtor, supports the view 
we are taking, for there the order was not for striking out: the 
execution proceedings, but the order was in terms an order of 
dismissal of the execution application for defanlt, and in that 
order costs had been awarded to the decree-holder. This Court 
held that the previous execution case had only been removed 
from the file or struck off for the convenience of the Court; 
Chowdhury Ajodhya Nath Pakary т. Chowdhury Srinath Chandra 
Pakary (1). 

The position, therefore is this that the application which was 
numbered 973 of 1937 must be regarded as continuation of the 
application for execution of 1936, that is to say, the rights of the 
parties must be governed asalso the question of procedure as if 
the application for execution which was before the Court, was the 
application which had been made in 1936. 

Now so far as the Calcutta High Court is concerned, up to 
the year 1936 there was & strong current of opinion, the decisions 
were almost uniform, that a guardian-ad-litem appointed ina suit 
ceased to be the guardian-ad-litem on the passing of the decree 
and that the decree-hclder was bound to bave a new guardian 
ad-litem appointed at the execution stoge. The person may be 
the same, namely the person proposed as guardian in the execu- 
tion proceedings may be the sameas the guardian whe had been 
appointed in the suit, but there must bea fresh proposal and an 


(1) (1921) $5 С.І. J. 84; 36 C. №, N. 338, 
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appointment afresh at the execution stage on the view that the 
guardian who represented the minor in the suit ceased to be a 
guardian automatically as soon as the decree was pronounced in 
the suit, It was only in 1937 tbat a discordant note was sounded 
inthis Court in the case of Brofendra Kishore Roy Chowdhury 
v. Sheikh Shamserali (т) ; and immediately thereafter the Legit 
lature intervened and made an amendment of Rule 3 of Order 
зз by adding a sub-rule (5). That amendment which came into 
force on the stb April, 1937, is to the effect that the guardian 
appointed in the suit continues to be the guardian in all procese- 
dings in connection with the suit including proceedings in 
execution, 

In 1936 when the application was put in, according to the 
settled practice of the Calcutta High Court, settled by decisions 
of this Court (although the other High Courts had taken a 
different view), the decree-holder was under the necessity of having 
appointed a new guardian in the execution proceedings. The 
appellant proceeded on that view of the law and proposed 
Gajendralal Roy as guardian. According to that view of the law 
Mr. Golam Mowla ceased to be a guardian-ad-litem on the passing 
of the decree. Gajendra was proposed as guardian-ad-litem, and 
he appeared in the execution proce*ding on bebalf of the minor 
and moved an application as the guardian of the minor. 

The position, therefore, is that according to the law as under- 
stood in Bengal in 1936, Gajendra was rightly proposed as guardian- 
ad-litem. There was по doubt no formal order appointing him 
as guardian, but he appeared and represented the minor. In 
these circumstances the absenco of a formal order would not be 
much material, vide Wahan v. Banke Bekari Pershad Singh (a). 
We accordingly hold that Gajendra was validly appointed guardian 
in Execution Cass No. 122 of 1936, and inasmuch as we have 
already held that the present proceedings are to be regarded as 
continuation of that execution case, there is no point in the view 
of the learned Subordinate Judge that Mr, Golam Mola is 
still the guardian-ac-litem as he has not been removed, and that 
view cannot be supported. . 

The appeal is allowed but without costs. We accordingly get 
aside the order of the learned Subordinate Judge and restore thet 
of tbe Munsif, 

P, R. - Appeal allowed, 

(1) (1937) 41 C. We N. 531. 

(a) (1903) I. L. К. go Calc. 1021 (P. C.) ; L.R. 30 I. A. жа. 
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Before Sie Harold Derbyshire, Knight, Chic Justice and 
Mr. Justice B. К. Mukherjea, 


BHABARANJAN DAS DEWRI e. 
v. 
NIBARAN CHANDRA GUPTA.* 


Restilsdion—Ciell Procedure Code (Act V of 1508), section 144—HEsbarie decree 
sti aside on the ground of fraud and confirmed in appeal —Dafe from which 
imitation is to run—Indian Limilatian Act (IX 6f. 1908), Schedule J 
Article 181, 

Ап exparte decree of efectment was obtained by the respondent (deores- 
holder) in 1998 and in the course of execution proceedings and sale the appellant 
had to deposit Rs. fo. Thereafter in a suit by the appellant the decree for 
ejectment was set asido on the ground of fraud on February, 98,1933. Appeal 
against this was taken aud was finally disposed of by the High Court on 
F brary 18, 1936. Оа June 11, 1937 the appellant applied to the Court for 
restitution In respect of the deposit i 

Held, that the application was time-barred being made beyond three years 
from 28th February, 1933 1 

Hari Mekan Dalal v. Parmeshwar Shahu (1) and Saroje Bhusan Ghosh v. 
Debendra Nath Ghesh (2) referred to. 


Held, alse, that Article 181 of Schedule I to the Indlan Limitation Act was 
applicable to such a case. 

Appeal by the Petitioners. 

Application for restitution, 

The material facts will appear from the judgment. 

М», Radhika Charan Chatterjee for the Appellant. 

Mr. Surendra Nath Das Gupta for the Respondent. 

The ju^gment of the Court was as follows; 

Derbyshire, С. J. :—The appellant appeals from the decision 
of the Additional District Judge, Fourth Court, Bakarganj, dated decani eS 
April 33, 1938, whereby the learned Judge reversed the order of the 
Munsiff whereby the respondent was ordered to pay a sum of 
Rs, 80 to the appellant under section 144 of the Code of Civil 
Procedure, 

The facts are these :— 

In 1938 an ex paste decree of ejectment was obtained by the 
decree-holder respondent against the appellant in respect of his 

* Appeal from Appellate Order No, 144 of 1938, against the order of S К, 
Ganguli, Esq , Additional District Judge, 4th Court, of Backargenj, dated the 
agd April, 1938, reversing that of Moulvi Velayet Husain, Munsiff, 1st Court, 
Pirojpur, dated the gist January, 1938, 


(1) (1928) 1l, L. К. 56,Са!с. 61; 3a C, W. №. 971. 
(а) UT L. R, 59 Calc: 337. 
e 
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homestead. The homestead was sold to satisfy the cost of that 
decree and the appellant took proceedings to set aside the sale, In 
the course of those proceedings on June 13, 1931 the appellant 
deposited the sum of Rs. ĝo with the Court for payment to the, 
auction-purchaser of the homestead, in accordance with tbe provi- 
sions of Order ar, Rule 89 of the Code of Civil Procedure. On 
February 38, 1933 іп a suit by tbe appellant the decree of eject- 
ment was set aside on the ground of fraud. On March a9, 1933 
there was an appeal against the decree of setting aside the ejectment 
decree which was dismissed. There was a subsequent appeal in the 
same matter to this Court which was heard and dismissed on 
"February 18, 1936. On June Ir, 1937 the appellant applied to the 
Court for restitution in respect of the deposit and his application 
was granted by the learned Munsiff but as stated above reversed on 
appeal by the Additional District Judge. The Additional District 
Judge held that the application for restitution was time barred as 
being more than three years after February 28, 1933. 

Now the application for restitution was made under section r44 
of the Code of Civil Procedure which provides thus ;— 

* Where and in so far as а decree is varied or reversed the Court 
of first instance shall, on the application of any party entitled to any 
benefit by way of restitution or otherwise, cause such restitution to 
be made as will, во far as may be, place the parties in the position 
which they would have occupied but for such decree or such part 
thereof as has been varied or reversed.” 

The order for restitution in this case is one for payment of 
Rs. 8o to compensate the appellant for the Re 8othe paid to the 
auction-purchaser when his homestead was sold. The ‘appellant 
was entitled to apply under section 144 of the Code of Civil Proce- 
dure for that compensation when the decree under which those 
proceedings had arisen was varied or reversed. That date was 
February 28, 1933. That was the proper date for him to apply. 
Article 181 of the Limitation Act is applicable in a case of this kind 
and that provides that the period of limitation is three years from 
the time when the right to apply accrues. 

Here the right to apply accrued on February 28, 1933. .Con- 
sequently, the appellant’s application was time barred on June 11, 
1937- In coming to that conclusion I am giving effect to the 
principles laid down by this Court in the case of Hari Mohan Dalal 
v. Parmeshwar Skahu(1) and in the case of Sarofe Bhusan Ghosh v. 
Dibendra Nath Ghosh (2) with which judgments I respectfully agree, 

(1) (1938) I. L. К. 56 Calo. 61 332 C. W. N, gz1. . 
(а) (1931) I. L, К, 59 Calc. 337. ` 
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Tt has been suggested that we should use our powers under 
section тст of the Code of Civil Procedure in favour of the appel- 
lant Ido not agree. It appears to me that the appellant either 

` forgot about this Rs, 8o or slept on his rights with regard to it, That 
is not such conduct as would induce this Court to invoke the special 
powers under section тт of the Code of Civil Procedure. 

In my opinion, this appeal must be dismissed with costs— 
hearing-fee being assessed at two gold mohurs. 

Mukherjea, J. :—I agree with my Lord, the Chief Justice, in 
holding that this appeal should be dismissed. 

There is no dispute about the facts of the case which lie with- 
in а short compass. The respondent Nibaran Chandra Gupta 
obtained an ex garfe decree in ап ejectment suit sometime in the 
year 1928, In execution of the decree for costs passed in that 
suit the homestead of the appellant was sold and he bad to deposit 
a sum of Rs, 80 in that Cour to set aside the sale, Ho instituted 
a suit in tbe Court of the first Munsif at Perojpur to set aside the 
єх parte decree on the ground of fraud. That mit succeeded and 
the ex parte decree was set aside by :he Munsif by his judgment 
dated the 28th February, 1933. Against this decision there was 


an appeal taken by Nibaran which was dismissed by the First - 


Appellate Court on the agth March, 1934. Thereupon a second 
appeal was taken to this Court and :his appeal was eventually 
dismissed on the 18th February, 1936. On the 11th June, 1932, 
the appellant started a proceeding for restitution under section 
144 of the Code of Civil Procedure and he wanted to recover the 
sum of Ез, 80 aa compensation for the loss of his deposit The 
application was resisted principally on the ground that it was 
barred by limitation. The trial Court negatived this plea. On 
appeal the Judgment of the trial Court was set aside and the Addi- 
tional District Judge of Bakerganj rejected this application for res 
titution on the ground that it was time barred. 

The sole controversy in this appeal centres round the point as to 
whether the time would run from the date when the ex parte decree 
was set aside by the Мила on a8th February, 1933 or from 18th 
February, 1936, when that Judgment was affirmed in second appeal by 
this Court. It is not disputed by the learned Advocate who appears 
for the appellant that the present case would be governed by Article 
181 of the Limitation Act. Both the Courts below have proceeded 
on this footing and this is in accordance with the view taken іп а 
majority of cases by this Court since the passing of’ the present 
Code This is alto the view of the Allahabad, Lahore and Patna 
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High Courts, though contrary opinions bave been expressed by 
the Madras and Bombay High Courts which stil adhere to the 
view that an application for restitution is really an application in 
execution of the decree, The question therefore that reaily falls: 
for determination is as to whether the time for such an application 
ought to be calculated from the date of the decision of the last 
appeal or from the decree which for the first time gave the appel- 
lant a right to apply for restitution. It is conceded by the learned 
Advocate for the appellant that he had und.ubteoly the right 
to pray for restitution at the time when the judgment was passed 
by the Munzif Ніз contention is, that it was not necessary for 
him to apply at the first opportunity as there was an appeal taken 
against that decision of the Trial Judge and he could wait till the 
judgment of the appellate Court was pronounced. After the 
appellate Court bad passed its decision the decree of the trial 
Court would no longer be in existence and he would be entitled 
to base his rights to get restitution on the appellate court's decree, 
I find myself unable to accept this contention as tenable, If the 
right to apply for restitution was available to tho appellant as 
soon astho first Court passed its judgment, time would certainly 
begin to run from that date under Article 181 and the mero fact 
that the judgment was challenged by way of an appeal which 
might eventually set it aside, does not, in my opinion, operate to 
suspend the running of time. Nor would the appellate Court's 
decree into which the decree of the trial Court would undoubtedly 
merge give the party a fresh starting point for limitation. 

Mr. Chatterjee who appears for the appellant has referred us 
toa number of cases The decision of Atu? Chandra Sinha v. 
Kunja Behary Sinka (1) has been distinguished and elaborately 
commented upon in the case of Hari Mohan Dalal v. Parame 
skwar Shake (a) The other cases, of which the decision in 
the case of Fasalar Rahaman vy, Abdul Samad (3), may be taken as 
a type, proceed on the analogy of applications for making a decree 
final in a partition or mortgage-suit, It has been held in the case 
of Ота Charan Chakrabarti т. Nibaran Chandra Chakrabarti (4) 
and also by the Judicial Committee in the casa of Jowad Hussin v. 
Gendam Singh (5) that when a preliminary decree is affirmed in 
appeal, an application for making the deciee final within three 

(1) (1917) 27 C. L. J. 451, 

(а) (1998) I. L. К. s6 Calo. 61 ; 39 C. W., №, gi. 

(3) [1926] A. I. В. Calo. 981. А 

(4) (19а) 37 C. L. J. 452. — (3) (1926) L.R. g3 L As 197 j 44 C, L. J. 63. 


Vòt LXIX.] aian cogit. 


years from the. date of the sffirmance of the appellate Court’s 
judgment is within the prescribed period under Article 181 of 
the Limitation Act. I agree with Sir George Rankin in saying 
.thatthe governing principle in such cases is, that only one decree 
can be made final and that is the decree of the appellate Court. 
In cases therefore when an appeal has been taken from the trial 
Court's decision it is the preliminary decree passed by the appel- 
late Court that can be made final and the right to apply to make 
the decree final would undoubtedly arise when the appellate Court 
has affirmed the judgment of the trial Judge. This principle, in 
my opinion, is not applicable to the present case, Notbing here 
was dependant upon the affirmance cf the trial Court’s decision 
by tbe appellate Court in order to entitle the appellant to pray 
for the relief which be now seeks Iam not also impressed by 
the decision of the Rangoon High Court (А. M. К. C. T, Muthu- 
harappan Chetlya v. Annamalai Chettyar (1) to which our atten- 
tion has been drawn by Mr. Chatterjee. The Rangoon High 
Court bas followed the Madrasand the Bombay view and has 
held that in case of an application fcr restitution it is Article 
182 and not Article 18r of the Limitation Act that is applicable. 
That, as І have said, is quite different from the view which has 
been consistently taken by this Court since rgo8. I therefore 
agree with my Lord, the Chief Justice, and following the 
decisions in Servje Bhushan Ghose v. Debendranath Ghosh (a) and 
Hari Mohan Dalal v. Parameswar Skaku (3), bold that the appli- 
cation for restitution has been rightly held to be time barred. 

A faint attempt bas been made by the learned Advocate for 
the appellant to induce us to hold that, at any rate, he was entitled 
to relief under section тт of the Code of Civil Procedure. As 
my Lord, the Chief Justice has pointed out the {acts of this case 
are not such as would justify the Court in exercising its inherent 
powers, If the case according to the appellant does nct come 
within the purview of section 144 of the Code it was open to him 
to seek his remedy by way of a separate suit. 

For these reasons I agree with my Lord tbe Chief Justice in 
the order that he has made, 

RR Appeal dismissed, 


{1) [1933] A. E R. Rang. 180, 

(2) (1931) 1. L. R. 59 Cale. 337. 

(3) (1928) 1. L. R. 56 Calc. 61 у 33 C. W, N. 971. 
. Е „ mmm 


293 


CRIMINAL. | 


—Á— 


1979. 
T 


February, 8. 
March, 3. 


> Li * + М t 
THE CALCUTTA LAW JOURNAL. [Vor. LXIX, 


CRIMINAL REVISION. 
Before Mr, Justia С. Bartley and Mr. Justice Б. N. Rau, 
SOLOMAN EZEKIEL AND OTHERS 


D. 
EMPEROR. 


Cheating ~Bangal Excise Act (УП В, C. of 1658), Secs 63 (1) and (а), 64— 
Order of confiscation, when to be made— Partíes, tf to be heard—“ Forsen 
їм possession” —“Possession’’ of liquor, to be by one persen and not by two 
— Person in possession, if to be gwilty of any offence--Special power confer- 
ed on Magistrate by the Bengal Legislaiure—Magistrate, if can pass erder 
of confiscation ef anything in Bengal outside his jurisdiction, under sec- 
tien 64 (1) of the Bengal Excise Act—Criminal Procedure Code (Aci V of 
1898), Secs. 1 (2), 11—Indian Penal Code (Act XLV ef 1560) Section 420 — 
Cheating, when complete —'Dishonesily!—loss —Senience passed on conspi- 
racy charge—Separale sentence, if can be passed. on specific offence. 

Before a Magistrate can make an order of confiscation under section 64 (1) 
of the Bengal Excise Act, he bas to decide that the articles in question are 

Hable to conflscation under section 63. 


In the absence of any real prejudice, an omission to hear parties Js not fatal 
to the order of confiscation, 


Under sub-section (2) of section 63 of the Bengal Excise Act, it Is immate- 
rial who із the person in possession ; all that the sub-section requires із that 
some person should be in possession at some point of time subsequent to the 
commission of an excise offence, both of the Illicit liquor and of licit liquor ; 
when this condition ts fulfilled, the licit liquor is confiscated equally with the 
1136 Hquor. The person in possassion need not be gullty of any offence 

И! апу local or Special Act has in any particular matter conferred on Magis 
trates specia! powers, those powers are not to be limited by anything contained 
in section 12 of the Code of Criminal Procedure. There can thus be no ques 
ton of the unfettered competence of the Bengal Legislatureto confer special 
powers within the province, 

Under section 64 (1) of the Bengal Excise Act, the Magistrate, who tries 
the case, bas power to order confiscation of anything in Bengal which is Hable 
to confiscation under section 63, whether it is within or without tho district where 
the case ls tried. PEN 

Under section 64 (2) of the Bengal Excise Act, the possessor must be one 
and the same person, 

Under section 420 of the Indian Penal Code, the cheating is complete 
as soon аз tbe sale of liquor bottles with false labels to а person on a 
false representation is complete and the price paid. The requirement of dis- 


*Criminal Revision Cases Nos. 1008 to 1101 and 1103 to 11c8 of 1948, 
ngalnst the orders of K, C. Das Gupta Esq., Additional Sessions Judge, Alipore, 
dated 22nd September, 1938, affirming those of S C, Mazumdar Esq., Deputy 
Magistrate of Alipur, dated the 14th February, 1938, Б 
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honesty is satisfied, If there was an Intention to make wrongful gain on the part 
of the person cheating even If there was no intention to cause wrongful loss to 
the person cheated. 


Where an accused bas been separately convicted and sentenced for the 
* offences of conspiracy to commit excise offence and to cheat, there should not 
be any additional sentence for the specific offence of cheating under section 420 

` of the Indian Penal Code. 

Applications for Revision under section 435 of the Code of 
Criminal Procedure by the Accused. 

The material facts appear from the judgment. 

Messrs С. Noad, S. C. Talukdar and Susil Kumar Bhatta- 
charjes for the Petitioner in Revision Cases Nos, rog8 and 1099 of 
1938. : 

Messrs. B. С. Chatterjee and Binayak Nath Banerjes for the 
Petitioner in Revision Cases No. rico. 

- Messrs. 5, К, Bass and Debabrata Mukherjee for the Petition 
er in Revision Cass No, rror, 

Messrs. 5, С. Talukdar, Jyotsna Sankar Bhadury and Biswa 
Nath Dhar for the Petitioner in Revision Case No, 1103. 

Messrs, №. N. Dutta Roy and Profag Chandra Chowdhury for 
the Petitioner in Revision Case No. 1104. 

Му, Binayah Nath  Banerjes for the Petitioners in Revision 
Case No. 1105. 

Messrs, Dinesh Chandra Roy and Debabrata Mitra for the 
Petitioner in Revision Case No. 1106. 

Messrs. 5, К, Sen апа Rabindra Narayan Chakrabarty for the 
Petitioner in Revision Case No. 11с7. 

Мен. S. С. Talukdar, Ajit Kumar Dutt, Sudhir Chandra 
Banerjee and Biswa Nath Das for the Petitioner in Revision 
Case No, 11068. 

Messrs. А. К. Basu and Bireswar Chatter jes for the Crown, 

The following judgments were delivered. 

Revision No. 1099 of 1938. 

Rau, J,:—In this rule, the District Magistrate of the 24- 
Parganas hae been called upon to show cause (1) why the convic- 
tion of, and tbe sentence passed upon, the petitioner Solomon 
Ezekiel in respect of charge No. 15 in the Gariabat Excise Cont 
piracy Case should not be set aside and (2) why the sentences 
passed upon both petitioners should not be reduced. 

Charge*No. 15 is under section 420 Indian Penal Code and 
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relates to the sale of three bottles of, liquor falsely labelled Miller 
Macpherson's House of Lords Scotch Whisky. 
The petitioner Solomon Ezekiel was originally convicted and 
sentenced as follows :— І 
(х) On charge No. x (criminal conspiracy) ... з year R.L 
(2) ” » No, 3 (abetment of certain 


Excise offences) ... 6 months! К. I. 
(3) " ” No8 (Do) ^ 6 months’ R, I, 
(4) " P”  No.11 (Do) .. 6 months! К. I. 
(5) " » Мо, 14 (Attempt to cheat) ... з year! R.I. 
(6) " P? Мо, 15 (cheating) oe а year’ RL 


The sentences onthe last five charges were to be concurrent 
inter se but consecutive to the sentence on the conspiracy 
charge. | 

In appeal, the petitioner was acquitted on charges Nos. 8, 12 
and r4, while his sentence on charge No. 15 was reduced tox 
years rigorous imprisonment. The net result wasto reduce the 
total effective imprisonment to be suffered by him from 4 years to 
3 years, 


We are concerned in this rule first with the sentence on charge 
No.15. The main ground urged on behalf of Solomon Ezekiel 
is that there is no evidence to connect him with the particular 
sale which forms the subject-matter of this charge. The sale was 
effected on behalf of Edward & Co, whereas the petitioner was 
the secretary of Davidsons Ltd. and was not concerned in the 
management of Edward & Co. There is, however, another aspect 
ofthe matter to be considered: It bas been found in this case 
that there was a general conspiracy to cheat by selling faked 
liquor and to this conspiracy the petitioner has been found to have 
been one of the ring-leaders. That is the basis of his conviction 
on charge No. r (Ssction r20 В Indian Penal Code read with 
certain sections of the Bengal Excise Act, 1909 and section 420 
Indian Penal Code) а conviction in respect of which no rule has 
been granted by this Court. Then we have the undoubted fact 
that in pursuance of this conspiracy, Subodh Bhattacharjee, - 
another of the conspirators, arranged the particular sale to which 
Charge No. 15 relates. The question arises whether these two 
facts alone would not be a sufficient foundation for a conviction 


420 
of the petitioner under section ~~ Indian Penal Code in respect 


109 
of this sale, even assuming that he had po other copnection with 
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the sale than is implied by his participation In the general cons- 
piracy. Whether the conviction is under section 420 Indian 


2 

Penal Code or under section A Indian Penal Code can make no 
7 109 

substantial difference, We do not, however, consider it necessary 
to decide this point, in view of the order we are about to make 
on tbe question of sentence, On this question, it seems to us 
that since the petitioner's proved connection with the specific 
offence is only through the general conspiracy and as he has 
already received a sentence of 2 years’ rigorous imprisonment 
for his part in the general conspiracy, there should be no addi. 
tional tentence on the cheating charge. Wo therefore direct 
that the sentence of т years rigorous imprisonment passed in 
respect of charge No, 15 shall be concurrent with the sentence of 
2 years’ rigorous imprisonment on charge No. r. This will not 
affect the sentence in charge No. 3, on which no rule has been 
granted and which will therefore continue to be consecutive to 
the sentence on the conspiracy charge. The result of the modi 
fication now made is to reduce the total effective imprisonment 
to be suffered by the petitioner Solomon Ezekiel to з years 6 
months We see no ground for any further reduction of his 
sentence ; as already mentioned, he has been found to have been 
one of the ring-leaders of the conspiracy. 

As regards petitioner E. E. Gubbay, we notice that the pes 
sentence now subsisting against him is in respect of charge No. 1 
(criminal conspiracy) for which he originally received two years’ 
rigorous imprisonment, The appellate Court reduced the term 
to one year, The trying Magistrate’s judgment give details of 
his activilies and warrants the Magistrate’s conclusion that he 
was closely associated with a large number of illicit transaction of 
Davidsons Ltd. Weare unable to accept the contention that he 
was nothing moret han a “cooly sirdar" and can see no justification 
for any further reduction of hie sentence, 

, Bartley, J. :—1 aree. 
Revision No. 1099 of 1936. 

Rau, J. -In this rule the District Magistrate of the 24-Parganas 
has been asked to show cause why the order of confiscation passed 
by the Deputy Magistrate of Alipore in the Gariahat Excise conspi- 
racy Caso in respect of certain stocks of liquor at 4, Lindsay Street, 
46, New Park Street, and 17, Mangoo Lane (including the “ Excise 
Bond ° and the “ Customs Bond ") оша not be set aside, 
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2. In Revision No. rroo of 1938 (7. F. Guddey v. Ths Emperor) 
we shall deal with the trying Magistrate's order of confiscation so far 
ав itrelates tothe stock of liquor at 8, Lindsay Street. In the 
present rule, we are concerned with that portion of the order which 
relates to the stocks of liquor at the other places named above. 


3. The circumstances in which the Magistrate passed tbe order 
of confiscation are briefly these :—On February 14, 1938, imme- 
diately after he had delivered judgment in what is known as the 
Gariahat Excise Conspiracy Case (Emperor v. C. JV. Naidu & 
others) an application was made before him by the Collector of 
Excise, Calcutta, submitting a list of articles “liable to confiscation 
under section 63(1) and (2) of the Bengal Excise Act and 
tection 517(1) of the Criminal Procedure Code and praying that 
necessary orders of confiscation of the articles be passed. Upon 
this application, the Magistrate recorded an order that very day in 
the single word “confiscate ", The list annexed tothe application 
was a long one and comprised large stocks of liquor at 8, Lindsay 
Street (foreign liquor shop and Bottling Godown of James Anderson 
& Co.), 4, Lindsay Street (foreign liquor shop of Davidsons Ltd.), 
46, New Park Street (another foreign liquor shop of Davidsons Ltd.), 
17, Mangoes Lane (Bottling Godown, Excise Bond and Customs 
Bond of Davidsons Ltd.), and several other places, No opportunity 
to show cause against confiscation was given to any pariy, except 
such opportunity јав the parties concerned in the conspiracy case 
had during the case itself, 


4. The petitioners in the present Rule are E. E, Ezskiel and 
Mrs, Reemah Exckiel. It will be remembered that the Rule is con- 
cerned with ceitain stocks cf liquor fund at various premises 
belonging to Davidsons Ltd. E, E. Ezekiel claims that he is the 
Liquidator of this Company appointed ata meeting of share-holders 
and creditors оп January 27, 1937 (about то or rr months before 
the order of confiscation) and Mre. Reemah Ezekiel claims that ая 
mortgagee and debenture-holder of the Company she obtained on 
April 11, 1938 (about a months after the order of confiscation) a 
decree from the High Court, whereby the entire assets of the Com 
pany were vested in her, E. E. Exekiel appealed against the order of 
confiscation to the Additional Sessions Judge of Alipore and sub- 
sequently Mr, Reemah Ezekiel joined in the appeal, which the 
learned Judge dismissed on September 22, 1938, 


5. Ап important point urged before us on behalf of the peti- 
tioner is that no notice was given to the interested parties before the 
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order of confiscation was passed. To Ciscuss this point we shall 
assume, as contended ia the course of argument by learned counsel 
for the petitioners, that the order, so far as we are concerned with 
itin this Rule, was made wholly under the Bengal Excise Act. 
Now it is undoubtedly true that before а Magistrate can make an 
order of confiscation under section 64(1) of this Act, he has to 
decide that the articles in question are liable to confiscation under 
-section 63. A decision necessarily implies the bearing of parties 
and the petitioners’ grievance is that the parties were not heard in 
this case, In ordinary circumstances, the omission might have been 
fatal to the order; but as we shall show presently, facts sufficient for 
a decision of the question of liability to confiscation are stated by 
the petitioners themselves in the application on which this Rule was 
issued. It is therefore difficult to argue that the omission has caused 
any real prejudice’; and, in any event, since we have ourselves heard 
Ње petitioners very fully and since our powers in revision extend 
to altering or reversing the order as we think fit, any possibility of 
prejudice disappears 

б, We now turn to the admissions in the petitioner application. 
Para 3 of the application recites that on and after the first search of 
the premises of Davidsons Ltd. on October 20,1935, various sus 
pected liquors were sampled and seized, but tbe large stock of 
genuine liquor found on the premises was allowed to be continu 
ously sold down to the end cf December, 1935, after which date the 
genuine liquor was collected at various spots upon the premises 
inthe Presidency Town and remained in the control of the Excise 
Department. Para 4 sets out the premises upon which liquor was 
originally found : these were 

(a) The shop and certain gcdowns at з and 4 Lindsay Street. 

(b) 5, Lindsay Street. 

(c) The Bottling and Blending godown at 17, Mangoe Lane. 

(d) The Customs Bond at 17, Mangoe Lane, 

(e) The Excise Bond at 17, Mangoe Lane. The same paragraph 
states that no illicit liquor war found at (b), (d), or (e), but it com 
tains the important admission that illicit liquor was found in (c), 
the Bottling and Blending godown. 

4. These two paragraphs thus contain two explicit statements: 
(х) that illicit liquor was found in the Bottling and Blending godown 
at ту, Mangoe Lane and (s) that at the seme time or subsequently, 
genuine liquor of considerable value was found at certain other 
premises of Davidsons Ltd. There is no ruggestion in these para- 
graphs or in (he rest of the application that in the interval, if there 
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waa any substantial intervals between (т) and (s) additions were 
made to the genuine liquor. On thec ontrary, the allegation is that 
some of the genuine liquor was allowed to be sold, before the 
Excise Department assumed control It is the liquor of which the 
Excise Department assumed control that has been confiscated іп 
this case. It follows therefore that the confiscated liquor formed 
part of the liquor which was on certain premises of Davidsons Ltd. 
at the same time that illicit liquor was found in certain other pre- 
mises of the same Com pany, namely, the godown at ту Mangoe 
Lane, This and certain other established facts are sufficient to 
enable us to decide bow far the liquor is liable to confiscation under 
section 63 of the Bengal Excise Act. Before going on to deal with 
this section however, we should like to set out more precisely some 
of the evidence about the finding of illicit liquor in the bottling 
godown, and for this purpose we propose to confine ourselves to 
what we consider the most relevant sample, In connection with 
charge No. тт (unlawful transport of liquor) on which Granatstein 
and Naidu have been convicted in the conspiracy cate, the Magis- 
trate has found that on October 23, 1935, four tanks, three of them 
empty and one, namely, tank No, 37, full of liquor, were found in 
the godown at 17, Mangoe Lane. A sample taken from this tank 
serial No. 24 of Mr. Bartlete's Report has been found to have con- 
tained pot still liquor made at the illicit distillery at 52, Gariabat 
Road. There can therefore be no doubt whatever that in this 
godown there was found, on October 23, 1935, liquor in respect of 
which Granatstein and Naidu had committed an offence punishable 
under section 46а) of the Bengal Excise Act. 

8, Now let us turn to section 63 of the Act, Under section 63(1), 
whenever an offence has been committed which is punishable under 
this Act, the liquor in respect of which the offence has been com: 
mitted is liable to confiscation. Then we come to sub-section (s) 
which provides, to mention only the relevant portion that any liquor 
lawfully “ had in possession along with or in addition to " any liquor 
liable to confiscation under sub-section (1) is likewise liable to con- 
fication, It follows, therefore, that any liquor lawfully had in 
posession along with or in addition to " tank No. 37 is likewise 
liable to confiscation. It is immaterial who is the person in posses- 
sion: all that the sub-section requires is that some person should be 
in possession at some point of time subsequent to the commission of 
an excise offence, both of the illicit liquor and also of some licit 
liquor: when this condition is fulfilled, the licit liquor is confiscated 
equally with the illicit liquor. The sub-section does прі say that the 
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‘person in possession need be guilty of "any offence, and the proviso 
to the sub-section distinctly implies that in the case of liquor even 
the owner need not be guilty. The whole of section 63 isin very 
wide terms and it ia not difficult to imagine cates where it mày 
operate harshly, But revenue laws are often very harsb, because 
revenue offences are often very profitable. Possibly, іо proved cases 
of hardship, the Prorincial Government will mitigate the rigour of 
the law by making special rules under section 86(14) of the Act 
(relating to the disposal of things confiscated under the Act) or 
otherwise: thote however are extraneous considerations which can 
hardly affect the interpretation of section 63. The section has to 
be construed according to its plain language. We have already 
stated what it says and what it does not say. 

9. To proceed now to apply tbe section to the facts of this case, 
We have seen that an excise offence was committed (by Granatsteia 
‘and Naidu) in respect, iser alia, of tank No. 37 ; therefore this 
tank of liquor is liable to confiscation under section 63(1). Again, 
when on October 93, 1935 this tank was in the possession of David- 
sons Ltd. in the godown at ту, Mangoe Lane, the same Company 
was at the same time lawfully in possession of the unbonded liquor 
which is part of the subject-matter of the present Rule, although 
On certain other premises, The fact that the latter liquor was on 
different premises from tank No. 37 is immaterial ; the point is that 
it was lawfully " had in possession” (by Davidsons Ltd.) “in addi- 
tion to” tank No. 37. Therefore, the additional liquor is liable to 
‘confiscation under section 63(2). The fact that Davidsons Ltd. (as 
distinct from the members or employees of the Company) has not 
been prosecuted for or convicted of any offence in this case is, as we 
have already stated, entirely irrelevant to the construction of 
section 63(s). 

10, Considering the enoimcus profits shown to have been 
made іп tbis case by the group cf Companies of which Davidsons 
Ltd, was one, we cannot say that the Magistrate was wrong in pass- 
ing an order of confiscation under section 64(1) rather than an order 
of fine, 

тї. We must now notice some of the other objections taken 
before us on behalf of the petitioners; we have already dealt with 
the point that the Magistrate did rot hear interested parties before 
passing his order, Next in importance is the point that the Magis 
trate, had no territorial jurisdiction to pass the order: bo was a Magis 
trate of the #4-Parganas, whereas, it is said, the liquor confiscated 

was in various places in Calcutta outside that districte This argu- 
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ment is founded on section ra of the Code of Criminal Prccedure 3 
but it overlooks section 1(2) of the same code which states that in 
the absence of any specific provision to the contrary, nothing in the 
code shall affect any special jurisdiction or power conferred by any 
other law for the time being in force. It follows therefore that if 
any local or special Act hasin any particular matter conferred on 
Magistrates special powers, these powers are пої to be limited by 
an,thing contained in section 12 of the Code. There can thus be 
no question of the unfettered competence of the Bengal Legislature 
to confer these specie] powers within the province; the.only quet 
tion is whether, asa matter of construction, section 64(r) of the 
Bengal Excise Act does confer them. The sub-section itself con 
tains no territorial limitation: ‘When, in any case tried by him, 
the Magistrate decides that anything is liable to confiscation under 
section 63, he may etc." So far zs the larguage cf the provision 
is concerned, the thing liable to confiscation may be anywhere; 
it must, of course, be within the Province of Bengal, the Act being 
an Act of the Bengal Legislature ; but otherwise there is no limi- 
tation, То read into the subsecticn a limitation that the thing 
sought to be confiscated must be within the district for which the 
Magistrate has been appointed under the Code will lead to the 
following difficulty : Take an excise case where the offender is 
known and some of the asticles liable to confiscation are outside 
the district where the offence is triable. These cannot be com 
fiseated by the procedure laid dcwn in tection 64 (2), because 
that procedura is not available where the offender is known; 
and if we accede to the present argument, they cannot be confit 
cated under sect ion 64 (1) as being cutside the trying Magistrate’s 
Jurisdiction. There is thus а Jacwxa, which can hardly have been 
the intention of the framers of the Act. We therefore think that 
on the true construction of section 64 (т), the Magistrate who 
tries the case has power to order copfisealion of anything in 
Bengal which is liable to confiscation under section 63, whether 
it is within or without the district where the caso is tried. 


12, A tbird point taken before us on behalf of the petitioners 
is that the liquor in the Excise Bond and the Customs Bond at 
17, Mangoe Lane was in the dual possession of the Revenue 
Authorities and Davidrons Ltd. Accordingly, it is argued, that 
liquor cannot be said to bave been “had in possession in addition 
to” any liquor in the sole possession of Davidsors, We accept 
this contention : Possession implies full and uncontrolled physical 


dominion and in this sense Davidsons Ltd. was no? in possession - of 
e. 
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the liquor in the Excise Bond or the Customs Bond. Liquor in bond, 
it must be remembered, is under double lock, one lock being a 
Government lock whose key is in the personal custody of the 
‘officer in charge. One quantity of liquor cannot be said to be 
“had in possession along with or in addition to" another, unless 
the possessor of both is the same. It follows that the bonded 
liquor is not liable to confiscation under section 63 (a), and since 
. there is no evidence that any portion of it is illicit, it is not liable to 
confiscation under section 63 (1) either. 

13. We must therfore set aside tbe order of ccnfiscation во 
far ав it relates to the liquor in the Excise Bond and the Customs 
Bond set out under heads D and E of the Annexure referred to 
in paragraph 6 of the petitioners’ application in revision, but in 
other respects the Rule must be discharged. 

Bartley, J. :—I agree. 


Revision case No. 1100. of 1936. 


Rau, J.:—The petitioners J. E. Gubbay in this case waa 
granted a rule calling upon the District Magistrate of the 24- 
Parganas to show cause (1) why the conviction of the petitioner 
in respect of charges Nos. 13 and 16 in what is known as the 
Gariahat Excise Conspiracy case shoul not be set aside or other- 
wise varied (3) why the order of confiscation passec by the trying 
Magistrate in the same case in respect of the petitioner's stock of 
liquor at 8, Lindsay Street should not also be set aside and (3) 
why the sentence passed upon the petitioner should not be reduced. 

There were in all six charges against the petitioner :—(e) А 
charge of criminal conspiracy to commit various Excise offences 
and to cheat (b) Three charges of abe:ting various Excise offences 
in pursuance of the conspiracy and (c) Two charges of cheating 
under section 420 of tbe Indian Penal Code in pursuance of the 
conspiracy. It is the last two charges of cheating that we are 
concerned with in this rule : they are numbered 13 and r6 in the 
charge sheet, : 

Charge No, 13 is to the effect that the petitioner in pursuance 
of the aforesaid conspiracy cheated one Bhupal Chandra Saha by 
selling him certain bottles of liquor with false labels representing 
the liquor to be genuine Scotish Whisky, whereas in actual fact 
the petitioner knew that the liquor was made in India. Charge 
No. 16 is similar, the person cheated being one Jiban Krishna Saba 
and the liquor in this instance being falsely represented to be 
genuine Frencl?Brandy. . 
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The Magistrate convicted the petitioner of all the charges and 
sentenced bim as follows :— j 

(2) On the conspiracy charge, two years rigorous imprison 
ment (b) on each of the abetment charges six months rigorous 
imprisonment (c) on each of the cheating charges two years’ 
rigorous imprisonment, the sentences (b) and (c) being concurrent 
as between each other but consecutive to the sentence (a). 

The learned Additional District and Sessions Judge of Alipore, 
in appeal, upheld all the convictions and sentences except the 
sentences on the cheating charges which were reduced to one 
year each. The net effect of all the sentences, aa they now stand, 
in that the petitioner will suffer imprisonment for a total period 
of three years. In addition, the Magistrate has pasted, and the 
appellate Court has confirmed, an order confiscating certain stocka 
of liquor including the petitioner’s stock of liquor at 8, Lindsay 
Street, which according to the petitioner was worth a lakh of 
rupees от more and which, agein according to him, was not liable 
to confiscation. We are concerned in tbis rule only with the 
order relating to the stock of liquor at 8, Lindsay Street, 

We shall deal first with the convictions and sentences on the 
cheating charges. The learned Counsel for the petitioner con- 
tends that there was no cheating here within the meaning of 
tection 420 of the Indian Penal Code for the simple reason that 
the persons said to have been cheated suffered no loss at all: on 
the other hand the evidence isthat they used to resell at a profit 
the liquor which they used to buy from the petitioner. This 
contention appears to us to be untenable, even apart from the 
circumstance that the liquor which is the subject-matter of the 
cheating charges has not yet been resold by the persons who 
purchased it from the petitioner. Whether there has been or is 
likely to be, a resale et a profit by the purchaser soems to us to 
be wholly irrelevant to the question of cheating: the [cheating is 
complete as soon йв (ће sale /o Aim опа false representation is 
complete and the price paid. This is clear from the first part of 
section 415 of the Indian Penal Code reinforced by illustration 
(b) to that tection, The illustration, it may be recalled, runs 
thus “A, by putting a counterfeit mark on an article, intentionally 
deceives Z into a belief that this article was made by a certain 
celebrated manufacturer, and thus dishonestly induced Z to buy 
and pay for the srticle. A cheats" There was clearly cheating 
in the ргеғепі case by the sale of liquor bottles with false labels 
and the ckeating was clearly of the description mentioned in seq- 
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tion 420 of the Indian Penal Code. The requirement of die 
honesty is satisfied if, as here, there was an intention to make 
wrongful gain on the part of the person cheating, even if there 
_ Was no intention to cause wrongful loss to the person cheated. 
The conviction under section 420 must therefore be upheld. 

On the question of sentence, however, there is something to 
be said in favour of the petitioner. The appellate Court has 
found that there is no direct evidence of the sales which are the 
subject-matter of the cheating charges having been effected by 
the petitioner, but has relied upon the facts that ha was the 
proprietor of James Anderson & Co. and that he was one of the 
prime conspirators. In other words, the only evidence, connecting 
the petitioner with these specific offences of cheating is his com- 
plicity in the general conspiracy. Since, however, he has been 
separately convicted and ‘sentenced for the offence of conspiracy, 
we do not think that there should be any additional sentence for 
the specific offences under Section 420, Indian Penal Code. We 
therefore direct that the sentences on the cheating chargea run 
‘concurrently with the sentence on the charge of conspiracy. 
This will not affect the sentences on the abetment charges, which 
will continue to be consecutive to the sentence on the conspiracy 
charge, through concurrent infer se. The net result of this modi- 
fication of the sentences is that the total effective imprisonment 
to be suffered by the petitioner will be two years and six months 
(two years on the conspiracy charge, and six months on the three 
abetment charges) instead of three years. 

We now turn to the order of copfiteation, The facts relating 
to this order have already been set in our judgment in Revision 
No. 1099 (E- E. Esekie and another v. The Emperor) and need 
be repeated here. In that Rule, we were concerned with the 
portion of the order relating to certain stocks of liquor belong- 
ing to Davidsons Ltd. ; in the present Rule, we are concerned with 
the portion relating to the stock of liquor at 8, Lindsay Steet 
belonging to James Anderson & Co. 

The first point taken before us by learned Counsel for the peti- 
tioner is ‘that he was not given an opportunity of showing cause 
before the order of confiscation was passed, Since, however, we 
have ourselves heard the petitioner very fully and sirce we have 
plenary powers in revision, he сап no longer have any complaint 
оп this score. 

The next point urged is that the Magistrate had no territorial 
jurisdiction te make the-order in question. We have dealt with 
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this point fully in Revision No, тосо and for the reasons given 
there, we consider the contention to bs erroneous. 


On the merits, the main contentions on behalf ofthe petitioner 
are 


(1) that it bas not been established that any illicit liquor was - 
found in any part of the premises at 8, Lindsay Street and 

(2) that even if any illicit- liquor was found in the bottling 
godown at 8, Lindsay Street, that is no ground for confiscation 
of the entire stock of liquor, worth over a lakh of rupees, found 
in the foreign liqur shop and elsewhere at 8, Lindsay Street. 

As to (1), we bave the finding of the Appellate Court as well 
as of the trying Magistrate thatthe two samples of liquor—serial 
Nos. 48 and 50 of Mr. Bartlett’s report taken from the bottling 
godown at 8, Lindsay Street were pot still molasses spirit from 
the illicit distillery at 52, Gariahat Road. We accept this finding. 

As to (2), we have already pointed out in Revision No. 1099 
that what ia materialis not identity of premises but identity of 
the possessor: here, the confiscated liquor and the illicit liquor 
were both in the possession of James Aderson & Co. at the same- 
time, though one may have been in one part of 8, Lindsay Street 
and the other in another part, On the question of hardsbip, we 
have nothing to add to what we have said in Revision No. 1099. 

The order of confiscation passed by the Magistrate and com 
firmed by the Additional Sessions Judge, so far as it relates to 
the stock of liquor at 8, Lindsay Street, must therefore stand. 

Bartley, J. :—I agree, 


On the 3rd March, the following judgment were deliverd : 

Bartley, J.:—This is an application arising out of-what is 
known as Gariahat excise case and it is with regard to stock of 
liquor belonging to the petitioner J. E. Gubbay held at present in 
Excise Bond and Customs Bond. The application is to set aside 
the order of confiscation made by the learned Magistrate and 
confirmed by the learned Judge in the Court of appeal below with 
regard to the liquor actually in Excise and Customs Bond. 

In view of our decision іп the case which has already been 
disposed of a decision to the effect that liquor in Excise and 
Customs Bond was not liable to confiscation under any of the 
provisions of the Bengal Excise Act--we are satisfied that the 
liquor, which forms the subject-matter of the present application, 
that is to say, the liquor belonging to the petitioner J. E, Gubbay, 
which is in Excise and Customs bond, cannot be held liable to 
confiscation. It may be added here that the leamed Counsel 
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appearing on behalf of the Excise Authorites admits that in view 
of our previous decision the confiscation order with respect to this 
particular liquor cannot be upheld. - 

We, accordingly, direct that the stocks of liquor belonging to 
the petitioner, J. E. Gubbay, at present held in Excise and 
Customs bond, shall be declared exempted from confiscation. 

Rau, J. :—1 agree. 

Confiscation order set aside. 


Revision case No. IIOL of 1938. 


Rau, J. :—The petitioner Subodh Chandra Bhattachaijee was 
granted a rule calling upon the District Magistrate of the 24-Par 
ganas to show cause why the sentence passed upon the petitioner 
should not be reduced. 

The petitioner was convicted on three charges in the Gatiahat 
Excise Conspiracy Case and sentenced by the trying Magistrate 
as follows 2— 

(1) On charge No. x of the charge sheet 

(criminal conspiracy) ... oe a year?! R, I 
` (8) On charge on ra (abetment of transport 
of illicit Liquor) T +, 6 months’ К, I. 
(3) Oncharge No. 15 (cheating by the sale 
$ - liquor falsely labelled — ... .. 6 months Б.І. 

Sentences (2) and (3) were to be concurrent fater se, but conte- 
cutive to sentence (1). 

In appeal, the Appellate Court quashed the conviction on 
charge No, 12 and reduced the sentence on the conspiracy charge 
to 6 months’ on the ground that the petitioner had joined the 
conspiracy at ‘a very late stage (soms o months before the raid). 
The sentence on the cheating charge was maintained but was 
made concurrent with that of the conspiracy charge. The net 
result of these modifications is that tie total effective imprison- 
.ment to be suffered by the petitioner bas been reduced from 
3 years 6 months to 6 months. 

It has been urged before us on behalf of the petitioner that he 
was a low paid employee who joined Edward & Co. at very late 
stage and that his part in the conspiracy must have been very 
small, “The Magistrate’s judgment shows, however, that there is 
evidence to prove that the petitioner was directly concerned in 
the-illicit bottling and in the printing of labels of the faked brands, 
that he was the principal officer of Thebith, and that the books 
he kept were the most important business books of Edward & Со, 
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The fact that he joined at a late stage of the conspiracy bas already 
been taken into account by the Appellate Court below and a 
considerable reduction of the sentence has already. been made 
on that ground. There is no good ground for any further reduc- . 
tion and the Rule is therefore discharged. 


Rule discharged. 


Revision case Ne, 1103 of IPSS. 


Rau, J.:—The petitioner C. N, Naidu was granted а rule 
calling upon the District Magistrate of 24 Parganas to show cause 
why the sentence passed upon the petitioner in the Gariahat 
Excise Conspiracy Case should not be reduced. 

At the trial of the case the petitioner was convicted on seven 
charges and sentenced in respect of one of them namely, the 
charge of criminal conspiracy, to rigorous imprisonment for two 
years and in respect of each of the other six charges to rigorous 
imprisonment for six months, The sentences on the six charges 
were to be concurrent as between each other but were to be com 
secutive to the sentence in respect of the conspiracy charge. 

In appeal the learned Additional Sessions Judge reduced the 
sentence onthe conspiracy charge to eighteen months’ rigorous 
imprisonment, while maintaining the other sentences; but he 
further directed that all the sentences should run concurrently. 
Thus the total effective period of imprisonment was reduced from 
two years six months to eighteen months. 

It would appear from the evidence that the petitioner was an 
experienced distiller and was assistant manager of the illicit distil- 
lery established at 52, Gariabat Road. The part played by bin 
in the conspiracy, though not equal to that ofthe ringleaders, was 
therefore vital. Allowance has already been made by the Court 
below for the fact that he was not himself one of the ring-leaders 
by reduction of Lis sentences оп the conspiracy charge to eighteen 
months and а further concession was made when the Court directed 
all his gentences to run concurrently. 

We are now asked to reduce the sentence further on the 
grounds that the petitioner isa man of advanced age (55 years) 
in failing healtb, that he made a confession and stuck to it 
throughout, and so on. We cannot, however, ignore bis import- 
&nt and financially very profitable part in the conspiracy; in 
Exhibit s/9 he himself mote tbat in 17 months he had earned 
“about Rs. 8,100 at Gariahat, about Rs. 3,575 over wha? I earned аз 
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compared with my honest services......working in а confined room 
with risk and anxiety.” In all the cirzumstances of the case we 
consider that there is no ground for any further reduction of 
sentence and we accordingly discharge this rule, 
Bartley, Je = agree, 
Rule discharged. 
x Revision case No. 1104 of 1938. 


Bau, J. :—The petitioner in this rile asks for a reduction of 
the sentences passed upon him in the Gariahat Excise Conspiracy 
Cas. Не was originally convicted on a number of charges, but 
as the result of bis appeal to the Court below, the only convictions 
and sentences now subsisting are 

(т) On the charge of criminal conspiracy......6 months’ R. I. 
and (я) on the charge of abetting the working 

of the illicit distillery.........6 шопће К. І, the two sentences to 
run concurrently. 
` He has been in jail since r4th November, 1938, so that 
he has already served over 234 months of each of these 
sentences. ` 

We find from the Magistrate's judgment that the evidence 
against him 16 that he was the lorry-diiver who used to bring 
molasses to the Gariahat- Road Distilery and sometimes take 
spirit from the Distillery to Davidson’ godown. Ніз part in the 
conspiracy was thus of a very minor character, and we think that 
the ends `of justice haye been sufficiently met by the sentence he 
has already served. We accordingly reduce the sentence passed 
upon bim in respect of each of the charges to that already served 
and directithat he be now set at liberty. 

Bartley, J. :—1 agree. 

Revision case No, 1105 of 1958, 

Rau, J. :—The petitioners were granted а rule calling upon 
the District Magistrate of the 24 Parganas to show cause (1) why 
their convictions and sentences in respect of charges No. 13 and 16 
of the charge sheet should not be set aside and (a) why their sen- 
tences should not be reduced. 

The petitioners were originally convicted as follows :— 

1, On charge No. x (criminal conspiracy) e. 3 years’ R I 


8. » P 6 (Abetment of offence under Sec. 46 (a) of the 

| Bengal Excise Act) ... 6 months! В.І. 
3 ” "to (Do) -« 6 months R, I, 
4. "сө АЗ (cheating) .. I year" R I 


5, ” ” 16 (Do), e. I years R I 
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CRIMINAL The last four sentences were to be concurrent ister se but 
1979 consecutive to sentence (т). 

Solomon Exekle! On appeal, the Court below set aride the convictions and 

Ar sentences (2) and (3), halved the other sentences, and directed that. 
mperor. - 





they were all to run concurrently, 
Кам, F. For the reasons mentioned by us in Revision No. rroo J. Æ. 
= Gublay v. The Emperor, wo consider that the convictions on 
charges Nos. 13 and 16 must be maintained, the point of law 
ariting in the present case on these charges being tho same as in 
that caso, As regards the sentences generally, we observe that 
the result of the order made by the Court below in appeal is to 
reduce the total effective period of imprisonment to be suffered 
by the petitioners from 3 years tor year, Both the petitioners 
(who are father and son) were old employees of James Adersons 
and there is enough evidence to prove that both were in the 
conspiracy from the beginning in 1929. We therefore see no 
ground for any further reduction of sentence, and the rule is accor- 
dingly discharged. 
Bartley, J. :—I agree. 
Ким discharged. 


Revision case No, 1106 of 1938. 


Rau, J.:—In this rule the District Magistrate of the 24- 
Parganas has been asked to show cause (1) why the conviction 
ofand the sentence passed upon the petitioner on charge No. 15 
in the Gariahat Excise conspiracy case should not be set aside 
and (2) why the sentences passed upon the petitioner com 
should not be reduced. 


Charge No. 15 is under section 420 Indian Penal Code for 
cheating by the sale of three bottles of liquor falsely labelled 
Miller Macpherson's House of Lords Scotch Whisky. The same 
point of law was urged before us in respect of this charge as was 
urged in Revision No. r100 of 1938 (J. E, Gubday v. The Emperor) 
in respect of charges Nos. 13 and 16, namely, that there was no 
cheating within the meaning of section 420 Indian Penal Code. 
For the reasons already given by us in that case, we do not think 
that there is any substance inthis point. The conviction under 
tection 420 Indian Penal Code must therefore be maintained ; 
but the question of sentence requires consideration. According 
to the Court below, there is no direct evidence against the peti- 
tioner in respect of tbis particular charge, but his complicity haa 
been inferred from the fact that he was in charge of Edward & 


> 
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Co; on whose behalf such sales were being made. In other words, 
he has been convicted on this specific Instance of sale because of 
his complicity in the general conspiracy to sell faked liquor. 
Since, however, the petitioner has been separately convicted and 
sentenced to a years’ rigorous imprisanment on the charge of 
general conspiracy (charge No. 1), we do not think that he should 


receive an additional sentence in respect of charge No. 15. We 


accordingly direct that the sentence of т year’s rigorous imprison 
ment passed upon him in respect of charge No. 15 ran concurrently 
with his sentence on cbarge No, r. We see по ground for any 
further modification or concession, since, according to the findings 
of the Court below, the petitioner was one of the three ring-leadera 
of the conspiracy. 


Bartley, J. :—1 agree. 


Revision case No. 1 107 of 1938. 


Rau, J.:—In this Rule the District Magistrate of the 24-Par- 
genas has been asked lo show cause (т) why the conviction of the 
petitioner and the sentence passed upon him on charges Nos, 13 
and 16 in the Gariahat Excise conspiracy case should not be set 
aside and (2) why the sentences passed upon him generally should 
Rot be reduced. 

Certain points of law arising in respect of these two charges 
have already been dealt with in Revision No. тоо of 1938 (J. Ж. 
Gubbay v. The Empiror) In addition the present petitioner 
takes the point that he cannot legally be convicted on these two 
specific charges of cheating merely because of his complicity in 
the goneral conspiracy. We think it unnecessary to go into this 
point, because the sentences passed upon the petitioner on the 
cheating charges (6 months’ rigorous imprisonment on each) are 
to run concurrently with the sentence cn the conspiracy charge 
(18 months’ rigorous imprisonment.) 

As to the severity of the sentences generally, we observe that 
as the result of the petitioners appeal the Court below has already 
reduced his total effective period of imprisonment from 3 years 
to 18 months, He used to be in charge of James Anderson & Со, 
during the absence of J. E. Gubbay from India, so that the peti- 
tioner’s part in the conspiracy was by no means insignificant. In 
the circumstances, we зөв no ground for any further reduction of 
sentence and muat accordingly discharge this Rule. 


Bartley, ў. :—1 agree, 
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Revision case No. 1108 of 1938. 


Rau, J.:—The petitioner in this Rule asks for a reduction of 
the sentences passed upon him for the offence of conspiracy in 
the Gariahat Excise Conspiracy Case. He was originally sen- 
tenced on this charge to a years rigorous imprisonment, but in 
appeal the Court below reduced the sentence to one year’s rigorous 
imprisonment. He now prays for a further reduction, The main 
ground urged is that the evidence against him with respect to 
the illicit liquor accounts consists of the uncorroborated testimony 
of the approver Medhora. Even so, a reference to the Judgment 
ofthe trying Magistrate show that as regards his connection with 
the sale of faked liquor, which is after all the material issue, there 
was sufficient other evidence: certain coolly-witnesses proved that 
the petitioner used to come to the godown where faked liquor 
was bottled ; P. W. 136 proved that he convassed for and pushed 
the sale of faked liquor of Davidsons and Edward & Co. and so 
on, The Appellate Court has obseved that bis activities in push- 
ing the sale of faked liquor have been proved and are not dis- 
puted. In the circumstances we do not think any further reduction 
of sentence would be justified and the Rule must therefore be 
discharged. 

Bartley J. 1—1 agree. 

А. T. M, Sentence reduced in Revision Cases 
Nos. 1098, 1100 and 1104 of - 
1938; Onder of confiscation set 
aside in Revision Cass No 1100 
of 1938 ; Order of confiscation 
varied im Revision Case No. 
1099 of 1939; Rules Nos. 
IIOI, ІІОЎ, IIOS, IIO7 ane 


IIOÓ of 1938 discharged. 
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PRIVY COUNCIL. 


Present; Lord Atkin, Lord Porter and Sir 
Georgs Rankin. 


THE OUDH COMMERCIAL BANK, LIMITED, FYZABAD 
0. 


THAKUR IN BIND BASNI KUER AND OTHERS, 
[Он APPEAL FROM тнк CHIEF COURT OF OUDE AT Luckxow.] 


Procedure (Civil )— Mortgage — Default ~Sale—Execution Precsecings protected 
—Appication fer realisation of sums outstanding by sale of mortgaged 
properties made more than 13 years after preliminary decree of sale—Whe- 
ther a “fresh application’ —Compromisa in course of execution proceedings 
—kRate of interest originally ordered by court increased by agreement be- 
imeen parties— Whether higher rate so agreed enforceable—''Adjusiment” 
—Code of Civil Procedure (Act V of 1908) Sections 47, 48, О. XXI v. a. 


By sectlon 48 (1) of Ње Civil Procedure Code, where an application to exe- 
cute a decies has been made, no order for the execution of tas same decree 
shall ba made upon any fresh application presented after the expiration of га 
years from the date of the decree sought to be executed. 


An application for execution of a decree is not a fresh application within the 
meaning of that sub-section by reason merely that steps bave to be taken to 
undo the action of a Court in terminating an execution case contrary to the 
intention of the parties ; nor is the application made а fresh application because 
Н oootalns a claim fora higher rate of Interest which had been agreed to In a 
compromise, or becauss only part of the properties originally mortgaged remain 
bound as security and saleable under the decree, The character of the applica- 
tlon must be decided on the facts of each case, and the substance of the matter 
must prevail over the foem of the application. 

In October, 1912, the mortgagees ot certain ancestral properties obtained a 
preliminary decree of sale against the mortgagor. From 1912 to 1917 there wera 
protracted proceedings between mortgagor and mortgagees, and In 1917 а com 
promise was entered into between the mortgagees and the Court of Wards acting 
on behalf of the mortgagor, which provided tater alia for the Interest payable 
to be increased from 4 to 64%. Disputes arising out of the compromise culminated 
in an appeal to His Majesty in Council in 1921, а result of which was that the 
increased rate of Interest was confirmed by Order In Council. In 1922 a sale 
which was ordered of the mortgagor’s rights in part of the mortgaged property 
was cancelled on terms of repayment by the mortgagor of principal and interest 
by a certain date, the rate of interest being Increased to 8%, and certain properties 
being released fromthe mortgage to make the repayment possible, In 1923 the 
Court then seised of the matter consigned tbe execution proceedings to record 
contrary to the Intention of the parties. In 1997 the agreement was embodied In 
a petition of compromise which preserved tothe mortgagee the right tolevy 
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execution on default by the mortgagor. That compromise was registered as an 
adjustment under Order XXI Rule 2 Civil Procedure Code. From 1927-50 the 
mortgagor made various payments under the compromise. In 1931 he made 
default, whereupon the mortgagees applied to the Court for realisation by mle of 
the balance still due. . 

Held (1) that that application was in those circumstances not а fresh applica- 
tion within the meaning of section 48(1). 

The Civil Procedure Code contains no general restriction of the liberty of 
parties to contract with reference to their rights and obligations under a decree, 
and If they do contract on terms which have reference to and affect the execution, 
ülscharge or satisfaction of the decree, the provisions of section 47 of the Code 
involve that questions relating to such terms may fall to be determined by the 
executing Court. There із no principle which lays down that the original decree 
cannot be altered or varied by the parties even with the sanction of the Court, or 
that tbe mere consent of the parties cannot confer such a jurisdiction on the 
executing Court. A fair and ordinary bargain for time In consideration of a 
reasonable rate of interest is not to be regarded as an attempt to give jurisdiction 
to a Court to amend or vary the decree, Accordingly, 

Held (a) that the Increase of interest from бї to 8% by the compromise of 
1927 was valid and enforoesble, the compromise having duly been recorded ander 
Order XXI Rule 2, and not having been an attempt to bring under the decree a 
liability extraneous to the mortgage or the mortgage sult. 

Gobardhan Das v. Dau Rayal (1) overruled. 

Pradyumna Kumar Mullick v. Kumar Dinendra Mullich (2) distinguished. 

Quare whether any and every bargain which would interfere with the right of 
the decree-holder to have execution ‘according to the tenor of the decree comes 
under the term “adjustment ’ in Order XXI Rule 9, and, further, what con- 
sequences would flow from a finding that a particular bargain for time was not an 
adjastment’’. 

Privy Council Appeal No. 60 of 1937 from a decision of the 
Chief Court of Oudb, dated August r$, 1934, reversing an order of 
the Sabordinste Judge, Fyzabad, dated November 26, 1932. 

The material facts relating to the appeal are exhaustively stated 
in the jadgment of the Board. 

W. Wallach for the appellant Bank, the mortgagees: The- 
application of March, 1931, for realisation of the balance due under ` 
the compromise of 1927 was not a fresh application within the 
meaning of section 48(1), Civil Procedure Code. The protracted 
proceedings between the parties, with the acknowledgments in 
writing by the mortgagor and bis various payments of principal and 
interest provided fresh starting points for the period of limitation, 

The mortgagor is estopped from now challenging the compro- 


(1) (1932) I. L. К. £4 All. 573. 
(а) (1937) L. R. 64 I. A. дол. 5 
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mise agreement of тожу with its provision for a higher rate of 
interest. By that agreement he secured the release of a substantial 
part of the mortgaged property, as well aa additional time, It is 
-submitted that the Chief Court was wrong in ruling that the parties 
had no right to increase the rate of interest without an order of a 
Court with the result that the agreement for increased interest was 
unenforceable. 

Krishna Menon for the Respondent: The application of March, 
1931, is, it is submitted, barred by limitation by virtue of section 48, 
Civil Procedure Code, which must be considered and construed 
without reference to the fresh starting points for the limitation 
period which are contemplated by sections то and зо of the Limita- 
tion Act. 

It is submitted that the provision for increased interest com 
tained in the compromise agreement of 1927 is not enforceable. 
That provision goes outside the ambit of the original decree, and 
cannot be regarded either as an amendment or as an “adjustment” 
of it. 


Their Lordships’ Judgment was delivered by 


Sir George Rankin :—This із a decree-holder's appeal. It is 
brought by the Oudh Commercial Bank, Ltd., Fyzibad, against an 
order of the Chief Court of Oudh dated 14th August, 1934, dismis- 
sing an application for the execution of a final decree for sale pas 
ted on #and January, 1916, by the Subordinate Judge, Mohanlal- 
ganj, Lucknow. ‘The respondents are the representatives of Babu 
Narindra Bahadur Singh (herein called the “judgment-debtor”) who 
died in 1936 while the present appeal was pending. 

He was the grantor of a mortgage to the appellants dated and 
September, 1894, for Ки, 2,35,000 at 8 per cent, per annum over 
a large number of ancestral properties including both proprietary 
(Алат) and underproprietary (gwAA&/adari) villages. To enforce 
this mortgage a suit was brought against him by the appellants in 
1911 and а preliminary decree for sale obtained on 318t October, 
1912, from the Subordinate Judge. On appeal to the Judicial 
Commissioner's Court this preliminary decree was on r5th June, 
1915, varied, so as to fix the amount outstanding on the mortgage 
at Ra, 7,96,763, carrying interest at 4 per cent. from 3rd July, 1915. 
Very soon thereafter the Court of Wards, by order of the Govern 
ment, assumed management of the judgment-debtor’s estate, which 
was not released till 29th September, 1917. Accordingly the Depu- 
ty Commissiofler of Fyzabad, as manager for the Court of Wards, 
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Hes became the defendant in the mortgage suit and the final decree 


1939; for sale was passed against him (2204 January, 1916). It fixed 
The Ondh Commer. tbe amount then due at Rs, 8,14,470 with future interest at 4 Por 
сї] Bank, Ltd, cept, on Rs. 7,96,763. 
Fy m The proceedings in execution of this decree has been protracted 
Pees nd but apart from the application which has now been brought before 
a their Lordships, consist of an application to the Court which passed 
Sir George Rankin, the decree (Mohanlalgan]) to transfer it for execution to the Subor- 
dinate Judge at Fyzabad (7th September, 1916); an application 
to the Fyzibad Court for an order for sale of all the mortgaged 
property (3rd July, 1917); and an application of 16th January, 
1992, asking that the previous proceedings, which had been much 
interfered with by stay of execution and otherwise, should be restored 
and continued notwithstanding that the revenue Court and the 
Court of the Subordinate Judge bad “consigned it to records.” 
This last application was granted by order ofthe Subordinate 
Judge dated ryth January, 1922. 

It appears tbat, when in 1916-17 the appellants were proceed- 
ing to enforce their decree for sale, the Court of Wards madea 
bargain with them for time in which to pay off the mortgage debt 
gradually, the rate of interest to be increased from 4 per cent. to 
634 per cent. Sufficient payments had been made under this 
arrangement to meet this interest and to repay a certain amount of 
the principal monies due on the decree, when the judgment-debtor 
recovered the management of his own affairs in September, 1917, 
repudiated the action of the Court of Wards, maintaining that its 
intervention in bis affairs had been wholly illegal In December, 
1917, he carried in objections to the appellants’ execution proceed- 
ings, maintaining (1) that the final decree for sale was not bindirg 
upon him as the Deputy Commissioner did not represent him: 
(2) that the Court of Wards bad no right to agree to pay interest at 
a higher rate than the 4 per cent. mentioned in that decree, The 
Subordinate Judge dismissed these objections (r7th May, 1918); 
on appeal the Court of the Judicial Commissioner dismissed the 
firet but gave effect to the second, holding that all payments made 
by the Court of Wards should be credited in reduction of the decre- 
tal dues on the footing of interest at 4 percent. only. To their 
decree of 16th December, 1918, а statement of account was annexed 
showing the amount outstanding as at that date for which execution 
could proceed, This sum should have been entered as Ra. 7,65,898, 
but by an error in calculation it was entered as Rs. &:79,610 : this 
error was putright on an application ° uncer tection 152, Civil 
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Procedure Code, by order of the Judicial Commissioners Court 
dated agth August, 1918. 


Both parties obtained a certificate enabling them to appeal to 
His Majesty in Council from this decree of 16th December, 1918. 
On gth February, 1920, by Order in Council on the judgment- 
debtor's petition, a stay was granted until the determination of the 


appeal upon the terme (a) that the judgment-debtor would pay ' 


interest at 634 per cent. in lieu of 4 per cent. from 7th September, 
1915, until realisation (2) that the present appellants’ appeal should 
be withdrawn. The judgment-debtor's appeal to His Majesty was 
dismissed in May, 1921, but, the Order in Council not aaving been 
so drawn as to give effect to the undertaking to pay increased 
interest, another Order in Council was passed оп 25th May, 1922, 
amending the previous Order in Council by directing that this 
provision for increased interest be added to the decres of the Court 


of the Judicial Commissioner dated 16th December, 31918. "This: 


direction was not formally communicated to the Fyzibad Court 
(under Order XLV, Civil Procedure Code) till November, 1922, 
and in the meanwhile execution had been stayed from January to 
July, 1922, by an injunction obtained by the judgment-debtor in а 
eoparate suit attacking the legality of the action of the Court of 
Wards. 


These were the causes which had rendered ineffectual until 192a 
the application for execution made by the appellants to the Sub- 
ordinate Judge at Fyzabad in July, 1917, and which account for 
their application of 16th January, 1922, to restore and continue 
the execution proceedings, and for the order granting this applica- 
tion, The circumstance that the appellants when аоріуіор for 
transfer of the decree, for an order for sale, and foren order to 
continue, did so on each occasion upon a tabular statement 
(О. XXI, Rule ro, Civil Procedure Code), hardly conceals the fact 
that so far they had made one application for execution af the final 
decree and one only. 


As the property comprised in the mortgags was ancestral, execu- 
tion proceedings had to be transferred to the Collector, and 
Schedule III, Civil Procedure Code, applied to them (sections 68, 
69, Civil Procedure Code). After the order of the Subordinate 
Judge in 1922, the judgment-debtor’s under-proprietary rights in 
certain villages (тете sold by the Revenue Court in October, 1922, 
but on 18th November, 1925, the sales were cancelled by agree- 
ment, the judgment-debtor agreeing to pay certain sums by October, 
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1923. Thete be paid. Another agreement was made on 3rd April, 
1934, by which half of the amount then due should be paid by rst 
April, 1935, andthe balance by rst April, 1926, interest after 
March, 1924, being increased from 634 to 8 percent. per annum, 
to be paid balf-yearly and with half-yearly rests. Asa term of this 
agreement, halfof the proprietary and all the under-proprietary 
villages were released from the mortgage to enable the judgment- 
debtor to raise the money, necessary to make the promised pay- 
ments. This agreement was not fully carried out, but time was 
given to the judgment-debtor who made several payments in 1926. 
On oth March, 1927, a final agreement was made by the parties. 
This final agreement was embodied in a petition of compromise 
which fixed the amount then due at atout 334 lacs of rupees and . 
arranged for payment of principal by annual sums of Rs, 50,000 and 
of interest at 8 per cent, per annum haltyearly with a liability for 
compound interest in case of default :— 


* The proceedings for auction sale shall remain in abeyance in 
case the fixed inttalments be paid regularly. Incase any instal 
ment or part of any instalment or amount of interest or part of 
interest be not paid at the sppointed time, then the decree-holders 
will be competent to immediately take out execution in respect of 
their entire demand and recover their entie demand from that 
property which the decree-holders have not released from the liabi- 
lity of their demand by auction sale in accordance with the terms of 
this compromise, ” 


On 14th March, 1927, the Sales Officer at Fy zabad sent the com 
promise petition to the Fyzabad Court in order that it might be 
forwarded to the Court which was competent to amend the decree 
of azod January, 1916, in accordance with the7new arrangement for 
compound interest at 8 per cent. What provision of the Civil 
Procedure Code was thougbt to authorise such an “amendment” 
of a decree does not appear; but the Sales Officer and the parties 
expected, it would seem, to receive through the Fyzibad Court an 
“amended decree.” In fact, as we now know though execution 
proceedings had been actively proceeding before the Sales Officer 
at Fyzibad from 1923 to 1937, the Subordinate Judge at Fyzabad 
had in October, 1923, consigned the execution case to records and 
returned the papers to the Court at Mobanlalganj, This he had 
done apparently, without notice to the decree-bolders and asa 
result of correspondence with the Deputy-Commisfioner, in view of 
the fact that the Judgment-debtor Най been carrying out the terms 
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of the arrangement of November, 1922, cancelling the judicial sales 
of October, 1922. In these circumstances the Fyzibad Court on 
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21st March, 1927, seat the compromise petition to the Court at The Oudh Commer- 


Mohanlalganj and the Subordinate Judge of the latter Court 
recorded the substance of it in the appropriate register as an adjust- 
ment under Order XXI, Rule a, Civil Procedure Coda, this being 
the only action upon the compromise which he bad any authority 
under the Cole to take. No amended decree was ever brought 
into existence and the Sales Officer's reminders to the Fyzabad 
Court dil not result in his getting &ny such document ; but in 
1927 and down to 1930 the judgment-debtor made various pay- 
ments under the compromise arrangement which were recorded 
in the Court at Mohanlalganj. He was, however, in default when 
on 34th March, тозо, the appellants applied on a tabular state- 
ment to the Mohanlalganj Court to transfer the decree back to 
Fyzibad for execution. Despite the objection of the judgment- 
debtor that his default had not made the total sum immediately 
payable, & transfer certificate was issued for Ке, 2,14,287, and on 
the 19th March, 1937, the appellants filed another application 
under Order XXI, rule ro at Fyzabad. In this they asked that th 3 
balance due under the compromise—Rs. 2,10,985—should be 
realised by the sale of certain proprietary villages which hai not 
been released from the mortgage, reciting that the arrangement 
in case of default had been that “the sale proceedings would be 
resumed according to the papers.” 

The main question before their Lordships is whether this 
application of the appellants is barred by Section 48 of the 
Civil Procedure Code as being more than тз years from the 
date of the final decree for sale (asnd January, 1916). The 
learned Subordinate Judge on the 26th November, 1932, held 
that the application was a fresh application within the mean- 
ing of that section, but that the appellants were entitled under 
clause 3 of rule тт of Schedule III of the Code to an 
allowance of time which was sufficient to bring them within 
is years from 1916 The Chief Court (r4th August, 
1934), considered that the appellants were пої entitled to 
any allowance of time under this clause, that they could not be 
allowed to treat any other date than sand January, 1916, as the 
date of the decree and that sections 19 and 20 of the Limitation 
Act did not apply to the period limited by section 48 of the Code. 
They also held that the appellants could not in any case have 
execution for any higher rate of interest than 634 percent. From 
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their decision dismissing the appellant? application for execu- 
tion the present appsal his been brought to His Majesty in 
Council. 

In view of the great difference of Judicialopinion disclosed by the 
decisions of High Courts in India as to the effect in execution cases 
of bargains for time or other compromises a number of matters bava 
been discussed by learned counsel on both sides. But the first matter 
for consideration under section 48 of the Code is whether or not 
the appellants’ application for sale isa “fresh application" or is 
to be regarded as merely ancillary to or incidental to the pro- 
secution or continuation of the application of 1917 which had been 
reinstated in r922, The appellants proceeded by way of tabular 
statement under O. XXI, rule ir, both on 24th March, 1930, 
when asking for transfer of the decree to Fyzabad and also on 
roth March, 1931, when asking for an order for sale, but one of 
these tabular statements was unnecessary in any view, They seem 
always to have approached the Court in thia particular manner 
even when in 1922 they were expressly asking for continuation of 
proceedings previously brought. And they adopted the same 
course on rgth March, 1931, though their prayer was that the 
sale proceedings which had been depending at the date of the 
compromise of 1927 should be resumed cr taken up according to 
the papers already prepared in the Revenue Court, The learned 
Subordinate Judge considered that the application should be 
regarded aga fresh application because the property sought to be 
sold was not the whole taluga but only half of the proprietary 
villages, because interest was to be realised at 8 percent, and 
because the appllants had applied afresh to the Court which 
passed the decree and had obtained in 1930 а transfer back to 
Fyzabad. The learned Judges of the Chief Court do not discuss 
this question in their judgmentand it may be that it was not 
argued before them, But though the procedure adopted by the 
appellants tells ageinst them on this point, it is very necessary 
if their rights under their decree are to ‘depend upon it, to examine 
closely the position in which they were placed by the compromise 
of 1927. ln their Lordships’ opinion the recording of the pay- 
ments made thereunder by the Court at Mohanlalganj and the 
application to that Court for a retransfer of the decree to Fyzibad 
were consequential upon and are attributable to the circumstance 
that the execution Court at Fyzibad had acted as though the 
execution in that Court were at an end. In September, 1923, 
the Subordinate Judge had written to the Deputy Commissioner 
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asking what had hzppsnel io this execution case and had been 
told that 5 lacs hai been paid, that the parties were coming to 
ап agreement, thatthe matter would not be settled for at least 
two years and that there was no need for him to keep the file 
pending any longer. Accordingly the case was by order of 6th 
October, 1923, consigned to records as partly satisfied and а sum 
of 5 lacs credited. From the judgment of the Subordinate Judge 
we learn that the papers were returned to Mohanlalgenj. Never- 
theless for four years sale proceedings had actively continued 
before the revenue authorities at Fyzabad in the sense that bargains 
for time bad been made, recorded, partly carried out, and renewed 
while the necessary steps for carrying out the tale were being 
from time to time adjourned. In 1924 a compromise had been 
recorded by the Subordinate Judge and a number of properties 
released by bis order of sth April, 1924. The compromise of 
1927 was made upon the footing that there was a subsisting execu- 
tion proceeding inthe Fyzabad Court under which action could 
be taken for sale at any moment, and in respect of which post- 
ponement of sale could be made conditional upon the judgment- 
debtor carrying out the terme agreed. The fact that the parties 
or their advisers or the officials of the Revenue Court desired to 
have an amended decree from whatever Court was competent to 
give it resulted in the Subordinate Judge at Fyzabad taking action 
in continnation of what he had done in October, 1923, which 
unexpectedly ended the execution case at Fyzibad and involved 
a retransíer of the decree by the Court at Mohanlalganj. “This 
Court,” says the Subordinate Judge, "had sent the papers back 
to the original Court and so forwarded the compromise also.” No 
doubt the learned Judge was much puzzled as to tke proper 
course to take on receiving the rcquest to obtain an amended 
decree. Their Lordships appreciate bis difficulty, but in these 
circumstances they cannot think it right to regard the appellants’ 
application as a fresh application in the sense of section 48 of 
the Code merely by reason of the steps which they thought it 
necessary to take to undo the action of the Court at Fyzabad in 
terminating the execution case contrary to the intention of the 
parties. Nor do they consider that the claim of interest at 8 per 
cent. (agreed to in 1924 for the first time and acted on thereafter 
by the parties in their protracted negotiations) made the applica- 
tion a fresh application as distinct from ons to continue the 
previous proceedings as contemplated by the compromise of March, 
1927. Nordid the fact that only part of the original properties 
. * 
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remained bound by the security and saleable under the decree. 
It жая оп the contrary an application to revive the previous pro- 
ceedings on the footing that they had not terminated. The ques 
tion of the character of the application has to be decided upon 
the circumstances of each case and in the present case the bargain 
ofthe parties isa circumstance of great importance as is the fact 
that the Fyzabad Court acted by inadvertence contrary thereto, 
The substance of the matter must prevail over the form of the 
application which in their Lordships’ opinion is not a fresh applica- 
tion as contemplated by aeclion 48. 

This conclusion renders it unnecessary that their Lord- 
ships should examine other contentions of the parties save 
the contention upheld by the Chief Court that in any event 
interest cannot be recovered in excution of the decree of the 
aand January, 1916, at more than 634 percent. It is said that 
there is no order of any Court for more than 614 per cent. The 
agreement for 8 per cent. was first made in 1924. It was made 
with the knowledge of the Sales Officer and approval of the Deputy 
Commissioner, and a large number of villages were released from 
the mortgage ae part of that bargain. The bargain was referred 
to in the petition of the appellants to the Subordinate Judge at 
Fyzabad filed іп 1924 under Order ХХІ, rule 2, though the term 
as to interest was not expressly mentioned, Ar order was obtained ` 
from him directing the release of the villages from sale. So, too, 
in 1927 the amount due under the decree was fixed by agreement 
of the parties upon a calculation of 8 per cent. for part of the 
time, and further time was given to the judgment-debtor upon 
that footing from 1927 to 1930. The decree in the present case 
was & final decree for sale, and, as is now recognised by rule 10 
of Order XXXIV, the mortgage account has to be carried down 
to the time of actual payment in order to get a final adjustment 
ofthe amount to be paid. All costs charges and expenses pro- 
perly incurred by the mortgagee up to that time have to come 
into the account, Yet if the Chief Court's view be right the execu- 
tiag Court is wholly without jcrisdiction to include even by agree- 
ment interest payable under an arrangement whereby tbe moit- 
gaged property has been saved from a forced sale under the 
decree, , The authority relied upon by the learned Judges of the 
Chief Court is Gobardhan Das v, Daw Dayal (т) and the principle 
invoked is that the original decree cannot be altered or varied by 
the parties even with the sanction of the Court, and that in any 
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case mere consent of the parties cannot confer such a jurisdic- 
tion on the executing Court. This line of reasoning is not without 
support from ether decisions of Indian High Courts, though 
authority and practice to the contrary is also to be found. On 
this difficult and important question their Lordships are rot in 
agreement with the view taken by the Chief Court. They do not 
consider that it takes sufficient account of the facts that the Code 
contains no general restriction of the parties’ liberty of contract 
with reference to their rights and obligations under the decree 
and that, lf they do contract upon terms which have reference to 
and affect the execution, discharge or satisfaction of the decree, the 
the provisions of Section 47 involve that questions relating to 
such terms may fall to be determined by the executing Court, 
'" Amendment," or alteration of the decree whether under Sec- 
tion 752 or by review is a different matter under the Code, No 
doubt an adjustment, if not recorded under O. XXI, rule a, 
cannot be recognised by any court executing the decree. The 
compromise of 1937, however, was recorded ; it was sn adjustment 
even if it was something more, and it ccntained the terms upon 
which the adjustment was agreed to. It was not an attempt to 
bring under tbe decree a liability extraneous to the mortgage 
or the mortgage suit [c. Pradyumna Kumar Mulch v. Kumar 
Dinendra Mullick (1). Their Lordships see nothing in the Code 
requiring them to hold that, bad the judgmentdebtor paid the 
agreed instalments punctually, the appellants, after r927, could 
have executed the decree for the whole sum outstanding contrary 
to the terms of the compromise. Nor do they think it reasonable 
that such a compromise, if enforced эу the executing Court, 
should nct be enforced as a whole. They are not prepared to 
regard a fair and ordinary bargain for time in consideration of a 
reasonable rate of interett as an atiempt to give jurisdiction to 
a Court to amend or vary the decree. Such a bargain bas its 
effect upon the parties’ rights under the decree, and the executing 
Court under Section 47 has jurisdiction to ascertain its legal effect 
and to order accordingly. It may or may not be tbat any and 
every bargain which would interfero with -he right of the decree- 
holder to have execution according to the tenor of the decree 
comes under the term “adjustment”; on that their Lordships do 
not pronounce, Nor will they here consider what consequences 
would flow from a finding that a particular bargain for time was 
not an adjustment, In the absence of express statutory authority 
it is rot possible in tHeir Lordships view to regard Order XX, 
(1) (937) Lı В, 641, А. зо 308, 
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rule ro, as excluding any powibility of the parties’ coming to a 
valid agreement for time to which the Court under Section 47 
wil bave regard. The rule does not apply to all decrees, but 
only to decrees for the payment of money in so far as they are 
of that character. The purpose of providing a limitation of six 
months for such applications to the Court which passed the decree 
is not allogther plain and the objects many be more than one but 
this provision, like the rule 18:1, affords no sufficient ground 
for holding that the Code makes parties wholly incompetent 
to come to an arrangement for time enforceable in ‘execution 
proceedings, Such bargains may take different forms, and it 
is not possible to pre-judge the individual case. If it appears 
to the Court, acting under Section 47, that the true effect of 
the agreement was to discharge the decree forthwith in con- 
sideration of certain promises by the debtor, then no doubt the 
Court will not have occasion to enforce the agreement in execu 
tion proceedings, but will leave the creditor to bring a separate 
suit upon the contract. If, on the other hand, the argeement 
is intended to govern the liability of the debtor under the decree 
and to have effect upon the time or manner of its enforcement, if 
is a matter to be dealt with under Section 47. In such a case 
to say that the creditor may perhaps havea separate suit is to 
misread the Code, which by requiring all such matters to be 
dealt with in execution discloses a broader view of the scope 
and functions of an executing Court. Their Lordships are in 
agreement with the statement іп the case of Godardan Das (т) (р. 
585 of the report ыйга) that “ in numerous cases a compromise 
between the decree-holder and the judgment-debtor entered into 
in the course of execution proceedings, which was duly recorded, 
has been enforced” and they are not of opinion that the practice, 
which is both widespread and inveterate, is contrary to the Code, 
They are of opinion that in the present case the compromise can 
and should be enforced in these execution proceedings. 

They will humbly advise His Majesty that-this appeal should 
be allowed, the decree of the Chief Court set aside, and the order 
of the Subordinate Judge dated a6th November, 1932, restored. 
The respondents must pay the costs of the appellants in the Chief 
Court and of this appeal; in addition, the appellants will have 
liberty to add these costs, if unpaid, to their security. 

Ну, 5. І, Polak & Со. г Solicitors for the Appellants, 

Mara & Со. : Solicitors for the Respondent. Ы 
R с. С, d 8 Appeal allowed, 

(1) (1932) L. L. В. 54 All. 573. 
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APPELLATE CIVIL. 


Before Mr, Justice R. С. Мине and Mr, Justice 
N. А. Khundkar. 


NAGENDRA NATH KAR SARKAR 
v. 


PRAMATHA NATH СОНА AND OTHERS,* 


Inselvency—Kortgoge and conveyance, if valid—Bona fide transaction for 
valuable consideration—Goed faith— Burdan of jroej— Preferential trans- 
Ser af property to a crediter in satisfaction cf existing debt— Intention to 
defeat the claim— Knomledgs of iransferes of euch intention. 

A mortgage by the Insolvent in favour of the appellant creditor and a 
conveyance by him to discharge the money due on the basis of the mortgage 
can only be annulled at the instance of the reclever appcinted ina petition 
for annulment of the tranractions by another creditor In the insolvency pro- 
ceeding, if there was want of good faith on the part of the mortgagee. The onus 
Is on the reclever to show want of good faith. 

In the absence of law of Bankruptoy, (in the present case the transfers are 
not sought to be avoided and cannot be avoided under section £4 of the Insol- 
vency Act) a preferential transfer of property to one creditor in satisfaction 
of an existing debt due to him js not fraudulent as to other creditors, although 
the debtor in making the transfer Intended со defeat the claims and the 
transferee bad knowledge of such Intention, ifthe only purpose of the latter 
is to secure his own debt and the property is not worth materially more than the 
amount of his debt, 


Hakim Lal v. Mooshahar Saku (1) followed. 

Appeal by the Creditor. 

Applications ia insolvency proceeding. 

The material facts appear from the judgment. 

Messrs. Birendra Kumar De, Paresh Lal Shome and Abani 
Kanta Roy for the Appellant. 

Masses. С. С. Das, Sudhir Chandra Choudhury, and Tarun 
Kumar Dhar for the Respondents : 


С, А, Y, 
The following judgments were delivered : 


Khundkar, J. :—Tbis appeal arises out of insolvency proceed- 
ing and is cirected against an order of the learned District 


*Appeal from Original Order No. 84 of 1937, sgelnst the order of S, М, 
Masih, Esq., District Judge of My mensingh, dated the goth September, 1926. 
(1) (1907) IPL, К. 34 Calc, 999 | 6 C. L. J. 410. 
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Judge of Mymensingh dated the goth September, 1936, by which 
be annulled certain dispositions regarding immoveable property 
made by the insolvent Surendra Nath Sarma Sarkar. 

Surendra was adjudicated insolvent on the 18th May, 1935, on 
his own application under section 74 of the Provincial Insolvency 
Act On the rst June, 1935, one Mahendra Chandra Saha 
Creditor No. 6 applied for annulment of the transactions in 
question, a Receiver was appointed, and he held an enquiry and 
made a report. 

On the 17th September, 1935, the Receiver filed three petitions 
praying that three respective transactions made by the insolvent 
be declared void as against the Receiver. The documents by 
which these transactions were effected were, firstly a deed of gilt 
Ex. a dated the 2sth January, 1927, executed by the insolvent 
in favour of his wife ; sccondly a mortgage Ex. C dated rsth 
March, 1927, executed jointly by Surendra and his wife in favour 
of one Nagendra Nath Kar Sarkar the appellant before us, and 
thirdly a deed of sale Ex. D dated srst November, 1933, executed 
jointly by Surendra and his wife in favour of Nagendra. 

Before dealing with the issues framed by the learned District 
Judge it would be convenient to set out the relevant facts as far as 
may be in chronological order. 

Surendra was originally in possession of certain immoveable 
properties which included two Taluks known reapectively as Taluk 
Krishna Kiokar and Taluk Kali Kanta, Surendra being indebted 
to the appellant Nagendra to the extent of Rs. 350 {сок a further 
loan of Rs, 1150 from the appellant, and as security for the total 
sum of Rs 1500 executed in tbe appellant's favour on the and 
June, 1925, a mortgage (Ex. О) of Taluk Krishna Kinkar, Оа 
the 21st. December, 1926, Surendra borrowed money from his 
landlords, and executed two further mortgages of Taluk Krishna 
Kinkar in their favour, apparently without disclosing the existence 
of the first mortgage. On the 25th January, 1927, Mohendra 
Chandra Saba to whom Surendra was also indebted оп а number 
of money bonds filed a suit against him being suit No, 165 of 1927 
ofthe Netrokona Munsifi, and in that suit Mabendra obtained on 
the 6th January, 1927, an order of attachment before judgment 
of Surendra’s properties, It is alleged that in pursuance of that 
order an attachment was actually effected of Taluk Kali Kanta, 
In Ex. 8 the order sheet of tbe suit there appears under the date 
sand February, 1927, the entry: ""Immovesbles attached", 
Mohendra’s suit terminated eventually in a compromise decree 

LJ 
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dated zand November, r927, but prior to this, Surendra in the 
year 1927 executed two of the dispositions which are the subject 
matter of this appeal, 

On the 25th January, 1927, Surendra executed a deed of gift 
Ex. 2 in favour of his wife in respect of some of his immoveable 
properties including Taluk Kali Kanta and the document was 
registered on the gth March, 1927. At abont this time Sarerdra 
мав іп further need of money, and it is said that his landlords 
were threatening to sue bim forthe sums advanced by them upon 
the security of Taluk Krishna Kinkar, which bad, aa stated above, 
been previously mortgaged to Nagendra, Under these circums- 
tances Surendra approached Nagendra for a further loan. Surendra 
was then indebted to Nagendra to the extent of Ra, e840, and 
he proposed that to enables him to get out of hia difficulties 
Nagendra should advance him a sum of Ке, 21бо ard that be 
should take as security for the entire debt of Rs. 5000 a mortgage 
which would embrace all tbe immoveable properties of Surendra 
and his wife, The proposal was accepted and Nagendra paid 
Ка 2160 іп cash on the rth March, 1927, On the same date 
Surendra and his wife executed the document Ex. C. by which 
Surendra mortgaged to Nagendra two properties one of which was 
Taluk Krishna Kinkar, and his wife mortgaged to Nagendra Taluk 
Kali Kanta, 

By 1933 Surendra had not made any poyment in satisfaction 
of Nagendra’s dues, and Nagendra had filed a suit for Rs, 6000 
against him on these mortgages, Surendra again approached 
Nagendra, this time with the proposal that he would convey to 
Nagendra by way of sale all bis properties :ncluding those already 
mortgaged, in satisfaction of his total dues which were admitted 
to amount to Rs 6000, and that Nagendra would release him 
from his indebtedness. This proposal alio was accepted and 
on the arst November, 1933, Nagendra and his wife jolntly 
executed a Kobala Ex. D. by which they conveyed to Nagendra 
all t!eir immoveable property including tha two Taluks Krishna 
Kinkar and Kali Kanta As already stated it is the transactions 
evidenced by the documents Ex. 2, Ex. C and Ex. D which were 
challenged in the insolvency proceedings as collusive and 
mala де. Я 

Four issues were framed of which only three are material for 
the purposes of this appeal, "They are as follows :— 

т. Isthe deed of gift dated 11th Magh, 1333, B. 5, executed 
by' the insolvent Surendra Nath Sarma Sarkar in favour of his 
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wife Hemanta Bala Devi a collusive and salgSie document? 
Can the validity of the above document be challenged in this 
proceeding ? 

2. Is the mortgage bond, dated rst Chaitra, 1333, B. S. 
executed by tbe insolvent Surendra Nath Sarma Sarkar and his 
wife Hemantabela Devi in favour of Nagendra Nath Kar Sarkar, a 
collusive and malafide document >. Сап the validity of the above 
document be challenge in this proceeding ? 

3. Is the Kobala dated 5th Agrabayan, 1340 B. S. correspond- 
ing to arst November, 1933, executed by tbe Insolvent Surendra 
Nath Sarma Saikar, and his wife Hemantabala Devi in favour of 
Nagendra Nath Kar Sarkar, Collusive and malafide document 2 
Can this document be annulled and can the validity of the above 
document be challenged in this proceeding ? 

In connection with the first issue it was contended by the 
Receiver in the Court below that the deed of gift Ex C. was 
executed after attachment before judgment of Taluk Kali Kanta 
had been effected in Mahendra’s suit; and the learned District 
Judge in dealing with this question has observed that there is no 
reason for supposing that this attachment was not in fact made. 
It has been contended on behalf of the Receiver that the deed 
of gift Ex. 2 is antedated, that the attachment was made on or 
&bout the 27h January, 1927 certainly before the registration of 
the deed of gift by Surendra in favour of his wife, and as Mahen- 
Gra’s claim was enforeable under that attachment the transfer in 
favour of the wife and the subsequent transfer to Nagendra were 
under Section 64, Civil Procedure Code void as against such claim. 
The first question which this contention raises is whether to begin 
with an objection based on Section 64 of the Civil Procedure Code 
is properly within the scope of an application under either Sec- 
tion 53 or Section 4 of the Provincial Insolvency Act, and it seems 
to us that this question is not free from doubt, The next question 
which arises is whether Mahendra’s claim was enforceable under 
the attachment at the time when the Receiver moved the District 
Judge under Sections 4 and 53. At that time Surendra's 
property was vested in the Receiver and no creditor at whose 
instance an attachment had been effected, could have proceeded 
to sel the property, These questions would have to bs answered 
were we to find that Taluk Kali Kanta had in fact been attached 
before judgment on or about the 27th January, 1927 in Mahendra's 
suit. ; 

Тһе documentary eyidence in support of this allggation consists 
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of the following:—(r) Ex. 8 which is the order sheet in suit 
No. 166 of 1937 of the Netrokona Munsif, and which shows 
that an order for a writ of attachment before judgmert to issue 
was made on the a6th January, 1927 and tbat certain immoveable 
properties of the defendant were attached by the 22nd February, 
1927; (2) Ex. 5 a slip of paper pasted into an old account book 
of Mahendra’a which contains entries described of Talck Kali 
Kante; (3) Ex. 6 а page of another old account book of Mahen- 
dra’s containing entr es which if true show that attachment before 
judgment of some immoveable property of Surendra’s was effected 
at the instance of Mahendra on the 27th January, 1927. We 
may deal with this evidence before proceeding further. ‘The order 
sheet Ex. 8 shows that there was an attachment of some immove- 
able property belonging to Surendra but it does not indicate which 
property. The writ of attachment was not forthcoming, as in 
1937 it was no longer in existence, having been destroyed under 
the rules of Court, We bave scrutinised the originals cf Exs, 5 
and 6, and from the appearance of the ink it seems to us extremely 
doubtful that these documents were written as early as the year 
1927. Ex. 5 is just & loose sheet of paper withont date pasted, 
as already stated, iato an old account book, and we are left to 
speculate as to the content in which the writing was made, Ex. 6 
is still more suspicious, becauss it is the only entry showing gn 
attachment of immoveable property which appears in that parti- 
cular account book. The other pages in that account book cor- 
tain entries relating to Mahendra’s monetary transactions, and 
have nothing to do with any suit or legal process, Another cir- 
cumstance which casts doubt upon the genuineness of these docu- 
ments is the fact that they were not produced at an early stage, 
-indeed not until after Mahendra’s Xasmachari Jitendra Nath 
Ganguly, who was witness No, 1 for the Receiver, bad given 
his evidence and had stated in cros#-examination: “ There are 
papers in Mahsndra’s house to show which properties of Surendra 
was attached before judgment.” 

The oral evidence which was adduced to support tbe story of 
attachmert before judgment of Taluk Kali Kanta consists of the 
testimony of this Jitendra Nath Ganguly, one Gobinda Chandra 
Saba another man who used to іе employed by Mohendra, and 
one Nobi Hossain an illiterate cultivator, Jitendra alleged that he 
- acted яв identifier when the peon served the writ of attachment. 
He admitted that he had no record of this and that he was speak- 
ing from memory. The attachment was effected seven years 
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before, and to base a finding that it was Taluk Kali Kanta ond 
not some other immoveable property of Surendra, which was then 
attached upon this witness's recollection alone would not be 
safe, The witness Gobinda Chandra Saba merely stated that he 
went with Jitendra to the Zemindar’s Sherista in order to obtain 
patticulars of the property to be attached, and that he saw the 
latter note them down in Ex. 5. He also stated that Ex, 6 was 
in Jitendra’s hand-writing. This witness’s testimony does not carry 
the matter beyond the evidentiary effect of Exts. 5 and 6, docu- 
ments which are in our opinion suspicious and unreliable. The 
evidence of Nabi Hussain is of the vaguest nature and it is clear 
that he was a mere chance witness What he stated was as 
follows:--'" About g or rr years ago Mohendra attached certain 
property of Surendra Sarma. 1 went to the fara on a visit when 
the garwana was served. Mohendra's gomasfa the Thakur waa 
the identifi »r," , 

This completes the evidence regarding the attachment and 
we are not prepared to hold it established that it was Taluk Kali 
Kanta which was attached in Mahendra’s suit This being so it 
is unnecessary to arrive at any decision regarding the contention 
tbat the conveyance to Nagendra was void ав against Mahendra's 
claim was enforcible under the attach ment by reason of section 64 
Criminal Procedure Code or to express a conclusion upon the 
maintainability in law of such а contention in proceedings under 
sections 4 and 53 of the Provincial Insolvency Act. But we may 
observe again that it seems to us doubtful that the claim of an 
attaching creditor could be said to be . enforceable under the attach- 
ment after the property had vested in the Receiver, and equally 
doubtful whether an objection based upon section 64 Criminal 
Procedure Code is properly within the scope of section 4 or 53 of 
the Provincial Insolvency Act. 

The learned District Judge’s findings on the first three issues 
were as follows :—Regarding issue No. 1 he held that the gift by 
Surendra to his wife was collusive and malafide, With respect to 
issue No. з he held that the mortgage in favour of Nagendra of the 
property which was the subject matter of the gift by Surendra to his 
wife, that is, of Taluk Kali Kanta was collusive and salafde. 
Consistently with these findings he holdsas regards issue No. 3 
that the subsequent Kobala executed by Surendra and his wife in 
Nagendra's favour was also collusive and malafide eo far as Taluk 
Kali Kanta жав concerned, The result of the learned District Jud- 
ge's findings was that though the conveyance to Nagendra of Suren- 
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dras other properties was upheld, the conveyance to Negendra of 
Taluk Kali Kanta was annulled. It is the latter result that has 
been assailed on behalf of the appellant before us. 

In the proceedings before the District Judge eviderce waa led 
to show that the gift of Taluk Kali Kanta made by Surendra in 
favour of bis wife (Deed Ext. 2) was a genvine transacticn, but the 
learned. District Judge has, as stated, found otherwise. Upon ап 
examination of the evidence and the circumstances we do not feel 
justified in disturbing this finding, and we w.ll take it that the deed 
of gift was a белая transaction, and that Surendra's wife acquired 
no real title to Taluk Kali Kanta. On behalf of the respondent it 
has been contended that as Surendra’s wife never had ary real in- 

. terest in this Taluk the mortgage by her in Surendra's favour 
(Ex. C) created no charge and the subsequent Kobala Ex. D con- 
veyed just nothing, 

In view of this contention it is necessary to consider whether it 
is open to Nagendra to invoke the provisions of section 4: of the 
Transfer of Property Act. That section enacts what is known as 
the doctrine of ostensible ownership in these terms :— 

“Where with the consent express or implied of the person ine 
` terested in immoveable property, & person is the ostensible owner of 
such property, and transfers the same for consideration, the transfer 
shall not be voidable on the ground that the transferor was not 
authorised to make it, provided that the transferee, after taking 
restonable care to ascertain that the transferor had power to 
make the transfer, has acted in good faith.” 

It has been contended on behalf of the Receiver firstly that 
Nagendra was colluding with Surendra at the time when thé latter 
exccuted the deed of gift Ex. 2 in favour of his wife, secondly 
that in taking the mortgage of Taluk Kali Kanta from Surendra’s 
wife, Nagendra could not be said to bave taten reasonable care 
to ascertain whether Surendra’s wife had the power to make the 
transfer, or to have himself acted in good fai.b, and thirdly that 
the mortgage is voidable under Section 53 of the Provincial Tı.sol- 
vency Act. 

With regard to the first contentinn there is no evidence what- 
ever to suggest that Nagendra was in collusion with Surendm at 
the time when the latter executed the deed of gift Ex. 2 in favour 
of his wife, and the circumstances presently to be considered 
are opposed to such a theory. This contention must therefore 
be negatived. The second contention that Nagendra’s conduct 
at the time when be took the mortgage of Tdlux Kali Kanta was 
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such as to exclude him from the protection of Section 4r of the 
Traosfer of Property Act, calls for an examination of the evidence. 
‘Lhe testimony of Nagendra was to the following effect; Surendra 
informed him that after mortgaging the other Taluk, o/s. Krishna 
Kinkar in his favour he had again mortgaged it to his landlords 
who were threatening to sue him. Surendra wanted a further loan 
and proposed that he would mortgage what little properly was 
left to him and would induce his wife to whom he had conveyed 
some property by way of gift to join in the bond. Nagendra 
took steps to ascertain whether the gift was a Jowa/ije transaction. 
He saw the deed Ex. 2, and ascertained from the attesting 
witnesses that Surendra had executed the gift becauie he had no 
sons, was in bad healtb, and was anxious that his wife shoald 
Eave full power of disposal over this property after bis death. 
Nagendra made further enquiries and was satisfied that Surendra’s 
wife was in possession of that property. He also took legal advice. 
He had no reason to think thit the deed of gift was executed 
for the purpose of defrauding creditors, and he had no knowledge 
of Mohendra's attschment before judgment. Surendra informed 
him that bis only debts were the sums he owed to his landlords 
and some other petty dues. 

Nagendra's evidenco derives tupport from the testimony of 
Bepin Chandra Sarma Sircar who was witness No. 3 for the 
Receiver and who stated as follows: 

“Surendia owed Rs, 1500 ор a mortgage bond to Nagendra. 
For liquidating the debts of the two mortgage bonds in favour of 
the Singhs and Girija Devi (Surendra's landlords) and aleo in 
lieu of the previous dues of Rs. боо of Nagendra, the disputed 
mortgage bond of Rs босо was executed by Surendra and 
Hemantabala (Surendra's wife) in favour of Nagendra. At the 
time of execulion of the mortgage bend Rs, 2160 was paid in 
cash." This witness was an attesting witness to the deed of gift. 
Ex. a and he stated that the recitals in that deed were correct 
and that Surendra bad suffered from liver pain for a long time. 

There is no reason for disbelieving the evidence Just noted.” 
and we are satisfied that Nagendra made all reasonable enquiries 
regarding the title of Surendra’s wife to Taluk Kali Kanta and that 
he acted in good faith. Nagendra accordingly acquired title to Taluk 
Kali Кама. The question is whether that title can be annulled 
under section 53 of the Insolvency Act. The learned District Judge 
has found that the mortgage Ex. C was not a fictilious transac- 
tion, The debts recited in the mortgage instrument were then 


Vor, ХІХ.) HIGH COURT, 


due to Nagendra from Surendra and he further paid some more 
money to the mortgagor. The considerstion for the conveyance 
Er D was the discharge of the money due to Nagendra on the 
basis of the mortgage Ex. C. These tvo transfers can only be 
annulled at the instance of the Receiver if there was want of good 
faith on the part of Nagendra. The олив on this point is on the 
Receiver, but without relying upon th» question of burden of 
proof we think that there is ample evidence to establish good 
faith on the part of Nagendra. The principles laid down in 
Hakim Lal v. Mooskahar Saks (т) are helpful. It was laid down 
іп that case that in the absence of a lew of Bankrcptcy (in the 
case before us the transfers are not sought to be avoided and 
cannot be avoided under section 54 of the Insolvency Act) a 
preferential transfer of property to one creditor in satisfaction of 
an existing debt due to him is not fraudulent as to other creditors, 
although the debtor in making the transfer intended to defeat 
the claims, and the transferee had kncwledge of such intention, 
ifthe only purpose of the latter is to secure his own debt and 
the property is not worth materially mors than the amount of his 
debt. At page ror4 of the report thero is a quotation from the 
judgment of Black, C.J , in Coranhovan т. Hart (2). "If a debtor 
with the purpose of cheating his creditcrs, convert bis lands into 
money, because money is more easily shuffled out of sight than 
land, he, of course, commits a gross fraul. If his object in 
making the sale is known to the purcEaser, and he nevertheless 
aids and assists in executing it, bis tile is wortbless as against 
creditors, though he may have paid tke full price, But the rule 
is different when the property is taken fora debt, One creditor 
of a failing debtor is not bound to take care of another It can- 
not be said that one is defrauded by the payment of another. 
In such cases, if the assets are uot large enough to pay all, 
somebody ши! suffer, It is a race in which it is impossible for 
every one to Ье foremost.” 

The last contention on behalf of the Receiver must also 
fail. 

From our findings that the mortgege Ех. C was a dona/ide 
transaction for valuable contideration it follows that neither this 
mortgage nor the subsequent sale evidenced by Ex. D which 
was not in satisfaction of the mortgage d3es can be annulled. 

This appeal is allowed and the decree passed by the learned 


(1) (1907) L. L. В. 34 Calc. 099 ; 6 C. L. J. 410. 
(3) (1853) a1 Ра St. соо ; бо Am, Deo, 57. 
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District Judge in so far ns it annuls the mortgage Ex. С and 
deed of sale lix, D to Nagendra of Taluk Kali Kanta is 
reversed. 

The costs of tbe appellant will be paid by the opposing 
creditor Mahendra Chandra Saha, We assess the hearing fee at 
3 gold mohars, 


Mitter, J. :—1 agree. 
А, Te M, Appeal allowed, 


~ 


Before Mr. Justice А. С. R. Henderson and Mr. Justice 
.Latifur Rahman. 


JOHU JIBAN CHANDRA DUTTA 


0. 
ABINA3H CHANDRA SEN.» 


Indian Christian, marrisd —Consersien to Mahomedanism —|/ can contract 

a marriage under Mahomedan Law~ Caste Disabilities Removal Act 

( XXI of 1850), applicability of. 

A married Indian Christian, who becomes converted to Mahomedantam is 
entitled to contract a marriage uider Mahomedan Law and can take a Mahome- 
dan wife for the second time, In such cases the Caste Disabilities Removal Act 
does not apply. 

Per Latifur Rahman, ¥. Uader the Mahomedan Law where a Christian 
embraces Islam һе acquires all the rights which a Mahomedan possesses and can 
contract a valid marriage even though the first one with the Christlan wife sub- 
sists. If the first marriage were contracted in England under English forma, 
during its subsistence, the second marriage could bs regarded as a nullity. 


Appeal by the Defendant. 
The material facts will appear from the judgment. 
Mr. Chandra Sekhar Sen for the Appellant. 


Messrs, Gopendra Nath Das and Rohini Benode Rakshit for the 
Respondent. 


*Appeal from Appellate Decree No 1728 of 1936, against the decree of H С. 
Walght, Esq. District Judge of Chittagong, dated the gsth of March, 1936, 
affirming that of Babu Gohinda Chandra Chakravarty, Additional Subordinate 
Judge, ist Co rt Chittagong, dated the 28th February, 1035 
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. The judgment of the Court was as follows :— 


Henderson, J.: This appeal raises an important and difficult 
question of law, The facts are as follows; A man named Dukhi- 
ram, an Indian Christian, married an Indian Christian woman 
named Sudakhina. He was subsequently converted to Mahomeda- 
nism and contracted а marriage with a Mahomedin woman named 
Alfatnessa, They had а daughter who is defendant No. 3. After 
the death of her parents she inherited a 15 annas share in the 
property under the Mahomedan Law of inheritence. She sold 


her interest to the plainti f. The appellant and the other contost- - 


ing defendant ara heirs of Sudakhina. The question for decision 
is whether an Indian Christian who becomes converted to Maho- 
medanism can take a second wife. The contention raised on 
behalf on the appellant is that he cannot and that the union of 
Dukhiram with Alfatanessa was a mere adulterous connection. On 
behalf of the respondent an objection was taken to the effect that 
this point cannot bs argued as it was not pressed at the trial, It 
is certainly inclaled by imp lication in issue No. s, "The written 
statement went farther and alleged that Dukhiram did not even 
go through a form of marraigs with Alfatannessa at all. The learned 
Subordinate Juige certaialy says nothing about it and i: looks as 
though the defendants were so confident of succeeding on the facts 
alleged that the legal aspect of the matter was not adverted to, The 
point was, however, taken in the lower appellate Court in support of 
the decree. The learned Judge, refrained from deciding it and con- 
tended himself with dismissing the appeal on the ground that 
after Dukhiram’s death the parties directly concerned all acquiesced 
in the position of defen lant №, 3 as one of the heirs, 

The contention put forward in support of this objection is 
that if the point had been directly taken, the plaintiff might have 
been able to meet it by proving that Sudakhina also was converted 
to Mahomedaniem. -The plaint contains an allegation that both 
Dukhiram and Sudakhina were so converted. This was denied 
in the Written Statement, Issue No, 4 was framed in connection 
with the alleged conversion of Dukhiram, No issue was framed 
in connection with Sudakbina. Itis thus plain thatthe plaintifi's 
caso with regard to the conversion of Sudakting was abandoned, 
presumably on the ground that it was realised to be perfectly 
hopeless. The case must accordinaly proceed on the footing that 
Dukhiram was converted to Mahomedaniun, while Sudakhina 
was not. The question whether on such facts Dukhiram was 
legally marriede to Alfatanessa isa pure question of law and the 
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plaintif was entitled to support the decree on that ground in the 
lower appellate Court. 


It appears that this point has never been actually decided. 
A similar question arose inthe case of Hales Skinner v. Sapkia 
Evslina Orde, William Ords, Charles Grant Barlow and Sophia 
Skinner (1). In dealing with the validity of the alleged marriage 
their Lordships of the Judicial Committee said this : 

"The High Court expressed doub:s of the legality of this 
marriage ; which their Lordships think they were well warranted in 
entertaining." 

Now it appears that in that case there was some doubt whether 
the parües were really converted to Mahomedanism or merely 
pretended to be so in order that they might take advantage of the 
Mahomedan Law. Those doubts must be read in connection with 
the facts of the case. 


Inthe case of Robert Skinner (alias Sarada Mirsa) and ors. 
у, Charlotte Skinner (alias Badshah Begum) (2), the question arose 
whether after the conversion of tbe husband the wife would be 
entitled to eucce:d te the share of а Mahomedan widow in spite 
of the fact that she was altogether excluded by a Will. In the 
course of the judgment of their Lordships of the Privy Council, 
Lord Watson observed : 

“Whether a change of religion, made honestly after marriage 
with the assent of both spouses, without any intent to commit 
a fraud upon the law, will have the effect of altering rights inci- 
dental to the marriage, such as that of divorce, is a ар нов of 
importance and, it may be, of nicety." 

In view of this pronouncement, it might be difficult to sey 
whether Dukhiram could have divoiced Sudakbina by zalak, but 
there is no suggestion that his marriage to Alfatanessa was not 
valid. The question was directly raised in the case of Munchesfi 
Curselji Khambatta т. Jessie Grant Khambatta (3). It was there 
held that when both spouses are converted to Mahomedanism the 
wife can be divorced ру /a/ak Тһе present question, however, 
was not in issue, 

Little assistance can be derived from the decisions in com 
nection with the interpretation of section 494 of the Indian Penal 
Code. I should, however, like to refer to the case Zn the matter 


(1) (1871).14 M.I. А. 309. 
(a) (1897) L. К. 25 I. A. 34. 
(3) (1934) I. L, К. 59 Bom, 278, 
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of Kam Kumari (т). In that саве, a Hindu married woman was 
converted to Mahomedanism. She subsequently went through 
a form of marriage with a Mahomedan and was convicted under 
section 494 of the Indian Penal Coie. It was held that she 
had been rightly convicted, because the Mhaomedan Law does 
not allow a plurality of husbaxds, Ths ratio decidemdi suggests 
that the learned Judges would have refused to convict Dukhiram 
of bigamy. 

Both Dukhiram and Sudakhina were Indians domiciled in 
India. In connection with marriage the personal law must be 
applied. In the cas» of Zhe Advocate Gemeral of Bombay v. 
Jimbabai and others (з), Воашап J, said this; _ 

“On conversion to Mahomedanism, converts, no matter what 
their previous religion may have been, must be taken at that 
momentto have renounced all their former religions and personal 
law in so far ss the latter followed from and was inextricably 
bound up with their religion, and to bave substituted for it the 
religion of Mahomed with somuch of the personal law as necessarily 
follows from that religion.” 


After his conversion Dukhiram was governed by the Maho- 
medan Law, There can be po question that under that law he 
was entitled to contract a valid marriage with Alfatanessa, It 
would, therefore, be a serious thing (о say that euch a union was a 
mere adulterous connection. i 

In our view, as he was entitled to contract this marriage under 

the Mahomedan Law, it must be held to be a valid marriage 
unless there is some statutory provision which invalidates it, 
Mr. Sen was not able to put forward any such provision: nor 
can we find any thing either in Act XV of 1872 or in the Indian 
Divorce Act which would expressly invalidate this marriage. The 
result is that, in our opinion, Dukhiram did contract a valid marriage 
with Alfatanessa, 
. The second contention made in support of the appeal was 
that the succession to the property of Dukbiram would be governed 
by the Indian Succession Act so far as Sudakhina was concerned 
and that under the provitions of that Act she inherited a third 
share. 

Attempts have been made to take advantages of the caste 
Disabilities Removal Actin cases of this kind, It has now, 


(1) (1891) I. L, В. 18 Calc. әбү. e 
(a) (1915) Lgl. R. 41 Bom, 131, 
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however, been definitely laid down that that Act does not apply 
[vide Mitar Sen Singh v. Magbul Hasan Khan (г) ). 

In the present case an attempt has been made to bring the 
case within Section 37 of the Civil Courts Act. That section is 
in those terms. " 

"(1) Where in any tuit or other proceeding it is necessary 
for a Civil Court to decide any question. regarding succession, 
inheritance, maniage or caste, or any religious usage or institution, 
the Muhammadan law in cases where the parties are Muhammma- 
adane, and the Hindu Law in cases where the parties are Hindus, 
shall form the rule of decision except in so far as such law has, 
by legislative enactment, been altered or abolished. 

(2) In cases not provided for by sub-section (1) or by any 
other law for the time being in force the Court shall act according 
to justice, equity and good conscience,” 

In our opinion, that section cannot possibly have any appli 
cation. Dukhiram died аз а Mahomedan. His property accord- 
ingly devolved in accordance with the Mahomedan Law. In 
giving the judgment of their Lordships of the Judicial Committee 
іп Mitar Sen Singh v. Maqbul Hasan Khan (г), Lord Atkin 
said this: 

_ “In other words when once а person bas changed his religion 
and changed his personal law, that law will govern the rights of 
succession of his children, It may, of course work hardly to 
some extent upon expectant heirs especially if the expectant 
heirs are the children and perhaps the unconverted children of 
the ancestor who does in fact change bis religion, but, after 
all, it inflicts no more hardship in their case than in any other case 
where the ancestor has changed the law of succession, as, for 
instance, by according to different domicil, and their Lordships 
do not find it necessary to consider any questions of hardship that 
may arise." 

In the second place, supposing that that section did apply, I 


should find it difficult to say that justice, equity and good consci - 


ence require that the interest of the daughter should be sacri- 
ficed to that of the widow. It would also be extremely dificult 
to make any provision for the other wido w Alfatanossa. 

In our opinion, the decree made by the Courts below are correct 
and the appeal is accordingly dismissed with costs, 

Latifur Rahman, J.:—This appeal arises out of а suit 
for declaration oftille to and recovery of possession and partition 

(1) (1950) І. К, 57 I. А. 313; ҳа C. L, J. җи; ° 
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of the land mentioned in the plaint, It is admitted by both the 
parties that tbe land was originally owned by Dukhiram who 
professed the Christian faith. It is however, alleged by the plain- 
tiff that Dukhiram subsequently became a convert to Islam, 
married a Mahomedan woman of the name of Alfatanessa and 
had a daughter by her who is defsndant No, 3 and that this 
daughter conveyed to the plaintiff the ‘and which she obtained by 
right of inheritance under the Mahomedan Law. 

The learned Subordinate Judgs bas found that the fact that 
Dukhbiram embraced Islam was provec. He has also found that 
Dukhiram became 2 Mahomedan on conversion from Christianity 
and married, Alfatanesea, a Mahomedan, and had a daughter, 
defendant No, 3, born of Alfatanessa, 

On appeal the learned District Judge has upheld these 
findings. 

The main ground urged is as to whether the second marriaga 
with Alfatanessa is a valid one during the subsisterce of the first 
one, This particular point does not appear to have been directly 
the subject of any judicial decision. 

Under the Mahomedan Law, however, where a Christian 
embraces Islam he acquires all the rights which a Mahomedan 


possesses and can contract & valid marriage even though the first - 


one with the Christian wife subsists. If the first marriage were 
contracted in England under English Forms, during its subsistence 
the second marriage would be regarded as a nullity. See Rex 
v. Hammersmith Superintendent Registrar of Marriages; Mir 
Antwarnddin, ex parte (1). Inthe present case, both the parties 
were domiciled in India and both the marriages of Dukhiram 
were solemnised here, 

I am, therefore, of opinion that Dukhiram having embraced 
Islam, his second marriage with Alfatenessa was a valid one and 
that defendant No, 3 having inherited her share under the 
Mahomedan Law and having conveyed the same to the plaintiff, 
he is entitled to suceeed. 

I agree that this appeal should be dismissed with costs, 


Р, Re Appeal dismissed, 


(1) (917) 1 K. B. 634. 
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Before Me, Justice A. С. R. Henderson and Mr, Justice 
N. A. Khundkar. ў 


SYED ABDUL JALIL alias КАСНО MIA AND OTHERS, 
v. 


THE KING EMPEROR* 


Conspiracy, charge ef— Duty of Tudge— Staiemeni of accused should be corre- 
borated in material particulars, 


In а charge for conspiracy it will not do for the fudge merely to caution the 
aseeenors that they are to consider whether the statement of the accused із 
corroborated In material particulars, it will be his duty also to ask them to con- 
sider whether the statement із true and whetber thero is any conspiracy establish- 
ed by it, 


Appeal under section 410 of the Criminal Procedure Coda, 
The material facts will appear from the judgment. 


Messrs. 5. C. Talukdar and Zinade Lal Ghose for the Appel 
lants. 


Mr. D. N, Bhattacharya forthe Crown, 
The judgment of the Court was as follows 


Henderson, J. :— The appellants have all been convicted of 
an offence punishable under section 302 read with section 120-B 
of the Indian Penal Code for conspiring to murder one Saharulla 
Bepari, In the Sessions Court а further charge was added to the 
effect that they also conspired to commit an offence punishable - 
under section aor of the Code. This of course is quite meaning- 
less Ifthe body wasin fact concealed, this was done in order 
to cover ир the tracks of the successful conspirators, However 
the learned Deputy Legal Remembrancer did not attempt to 
support this second conspiracy finding and it is not necessary for us 
to say anything more about it. 


It appears that Saharulla wasa litigious and unpopular money. 
lender with several enemies, On the 8th January last he went 
to Kurigram where he bad а case in one of the Civil Courts. He 
asked the appellant Tangurato meet him at the station in the 
evening and to escort him home. He returned by the evening 


*Crimina! Appeal No. $37 of 1938, against order and sentence of К. L, 
Chakravarti, Esq., Sessions judge of Rupgpur,, dated 11th June 1938, 
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train accompanied by a Doctor Gafur Ali Sarkar and he left the 
station in company with the prosecution witness No. r, Pachaulla 
and the appellant Tangura. He has not been seen since, We accept 
the evidence of identification of the corpse which was eventually 
discovered and there is no doubt taat he was murdered. The 
question for our determination now is whether it has been proved 
that the appellants conspired to murder him. 

Tho case, as committed by the learned Magistrate to the Court 
of Sessions, was extremely weak, In my opinion it could not 
be put higher than one of vague suspicion and it was not really 
worth committing at all, Tbe reason !for this is that the prosecution 
had met with a serious disappointment. They hoped to get the 
evidence of Pachaulla who was one of the accused. But when he 
“was tendered a pardon, he refused to accept it. 

When the case came on for trial in tbe Court of the Sesaions 
an extraordinary thing happened. "When Pachaulla was asked 
to plead he stated that he was not guilty but that he would be 
glad to tell the truth, He was then tendered a pardon by the 
learned Judge and was examined by the prosecution as their 
first witness, It is mainly upon the evidence of this man that the 
present convictions are based. 

Put shortly his evidence is to the following effect; Не wan 
able to state that Saharualla was зад, because, according to 
him, he wasan actual eye-witness of the murder, He states that 
he and- Tangura met the deceased at Tista Station and then 
accompanied him home. They followed the railway line for 
some time and then took a path leading across some low lying 
land. Before they reached home, tha other appellants and some 
other men, who were lying in wait in a bamboo clamp, came out 
and murdered the deceased. He was able to recognise them by 
their voices The appellant Dhara Baiyo gave the deceased a 
cigarette and struck a match in order to light it. Then when 
the deceased put down his head in order to light the cigarette, 
aman called Bhulla struck him twice witha big knife on the 
neck, The witness then fled in terror; but he managed to see 
the dead body being dragged away. Just befora dawn all the 
appellants came to his house ard told him tbat he was not to say 
anything what he had seen, 

The learned Judge before asking the assessors lO give their 
opinion charged them at very considerable length and he put 
before them several questions which they must answer. Among 
those questiens was this,; Whether the story of the accused 
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Pachaulla stands corroborated in material particulars. He never 
asked them to consider whether it was trae or whether it established 
a conspiracy as alleged by the prosecution, 


Actually thera was nota single word of а conspiracy, or any- 
thing about it from start to finish, As the man's own evidence 
isto the effect that he was entirely innocent, he was obviously 
notin a position to throw any light on а conspiracy of which he 
was nota member and about which he knew nothing. If his 
evidence is accepted asthe truth and the whole truth, he and the 
appellant Tangura were eyewitnesses, while the other appellants 
should have been tried by a Jury on acharge of murder. The 
present conviction of conspiracy is based upon absolutely nothing 
and cannot possibly be supported. 


It only remains to consider whether we should order a retrial, 
The prosecution suggests thatthe appellant Tangura wae а decoy, 
There is nothing in the evidence of Pachaulla to suggest this, 
It is admitted that he met the deceased at the station at the request 
of the deceased himself and there is nothing to suggest that he 
had anything to do with the route chosen or that he led an 
unsuspecting man in to a proposed ambush. The only thing 
proved against this appellant, ifwe accept the evidence of the 
Police Officer, is that he was aware of the place where the corpse 
was concealed. This is quite insufficient to support a charge of 
murder, 


The charge against the other appellants would depend upon 
the credibility of the witness Pachaulla, Neither side has sup- 
ported him as a witness of truth. According to the defence he 
bas implicated the appellants falsely in order to save his own 
skin. According to the prosecution he himself had something to 
do with the murder and he suppressed all knowledge of it in his 
deposition, His own conduct in connection with the case does 
not suggest that be isa reliable sort of aman. In the committing 
Magistrate’s Court the prosecution expected that he would give 
evidence in their favour and he was offered a pardon, He refused 
to accept it and then in the Court of sessions he volunteered to 
give evidence without any offer being made to him. The deposi- 
tion which he actually gave appearsto be marked with an entire 
want of frankness and he has put forward a most unconvincing 
story ; for example we cannot imagine why the murderers should 
come to bim and give him an entirely gratuitous information of 
the place where they had concealad the corpse. In owr opinion it 
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would not be right that the appellanta should be retried on evi. 
dence of this sort. 

The appeal is accordingly allowed ; the convictions and the 
sentences passed оп the appellants are set aside, and they will be 
sot at liberty immediately. 


Kbundkar, J. :—I agree, 
P, в, Appeal allowed, 


APPELLATE CIVIL. 
Гарт Mr. Justice Г. W. J. Costello aad Mr. Justice C. С. Biswas, 


JNANADA GOVINDA CHAUOHURY AND ANOTHER 
v. 
BIRENDRA NATH GOSWAMI AND ANOTHER* 


Letters of administration, grant of—Sxapwien in petitioner's own сазе 
Strictest scrutiny required and suspicion Ёз be removed — Variation between 
pleading and proef—Appraising oral te:timony of a witness, value to be 
attached en trial judge's opinion — Scribe, when cam be an attesting witness. 


In a petition for grant of Ietters of administration, where the petitioner's own 
case carried certain amount of suspicion the Court should In such circumstanoes 
insist on a very strict standard of proof and ot gbt not to make a grant unless it 
was satisfied that the suspicion had not been removed. 


Where there is great variation between tke case set out in an application for 
letters of administration and the evidence led on behalf of the applicant, stricteat 
scrutiny should be made. 


Where lt is а case of appraising the oral testimony of a witness the Court of 
appeal will no doubt attach a great deal of Importance to the opinion of the 
trial fudge regarding the value of such testimony but at the same time, it should 
not overlook facts and circumstances which would tend to a different conclusion. 


A scribe may be an attesting witness toa will but it must be shown that the 
signature of such a scribe was put down fcr the purpose of attesting the docu- 
ment; Abinask Chandra Bidyanidhi Bhattacharya v. Dasarath Malo (1) 
referred to. E 


*Appeal from Original Decree No. 190 of 1956 against the decree of A. F, M. 
Rahaman, Esq , District Judge of Rajshahl dzted the 27th. May, 1955. 
(1) (1928) I. Ф, К. 56 Cake. $93. 
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Appeal by the Opposite Party. 
Application for grant of letters of administration with a copy of 
the Will annexed. А 


The material facts will appear from the judgment. 


Messrs. Bireswar Bagchi and Binayak Nath Banerjee for the 
Appellants. 


Mi, Mohendra Kumar Ghose for the Respondents. 
Mr, Suryya Kumar Aich for the Deputy Registrar. 
The judgment of the Court was as follows ; 


Biswas J. :—This is an appeal from а decision of the District 
Judge of Rejshahi granting lettersofadministration with copy of 
the Will annexed. The substantial question in the appeal is whether 
the Will is genuine or not. 


The will was propounded more than 33 years after the death of 
the testator. The testator was one Mayananda Goswami who died 
in or about the month of Febiuary, 1903, and the Will is said to 
have been executed a few months before his death, namely on the 
5th September, 1502. He left two widows, Shamasundari and 
Khemankari, and three sons, one by the first wife, named Bipin, 
and the other two by his second wife, named Sures and Murari who 
were both minors at the time, He also left two unmarried daughters. 

The Will makes no provision for the marriage of these daugh- 
ters, and the whole object of it appears to be to ensure the due 
performance of the sheda of the family Deity Sri Sri Iswar Lalji 
Deva Thakur and certain religious festivals, It reciles that the 
properties of the testator shall remain in charge of his eldest son, 
and he is enjoined to perform the dsda-sheda and the other religious 
services out of the income as also to maintain the minor sons, un 
married daughters and wives of the testator, It is then provided 
that after the minor sons came of age, all the three sons shall 
equally “inherit” the properties and carry on the dba 
etc, out of the income, If the sons should fail or refuse 
to perform the religious duties, they shall not be entitled to 
enjoy the properties, and in that case, a near kinsman shall inherit 
the estate and carry on the deé-sheba, In the last clause it is laid 
down that none of his sons shall be entitled to sell, encumber or 
make a gift of any of the properties, and that the properties shall 
not be liable to be sold in auction for their debts, The appellants 
suggest that the Will made an absolute bequest in favour of the 
sons subject only to a charge for ded-shgba otc; while» the propoun- 
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ders contend that the properties were given away to the idol with 
only rights of management to the sons and rights of maintenance 
to the sons daughters and wives, This is a question of 
construction of the will, and is partinent in these proceedings 
only in so far ав it may be supposed to throw any light on the 
question of its genuineness. As will be seen later, the respondents’ 
own case in their application for letters-ofadministration is that 
their object in propounding the will wasto save the properties 
from the hands of creditors on the ground thatthe properties had 
been made debwifer by the will The wil is attested by three 
witnesses  Prangovinda Goswami, Gopal Chandra Sircar and 
Kedareswar Chakrabarti, апа the scribe is one Praneswar Chakra- 
barti,—all residents of Bajurbbag, the village where the testator 
lived. 

Ofthe sons of the testator Sures and Murari both died before 
Bipin. They died unmarried and intestate, and left Bipin as 
their heir. Bipin died in 1931, leaving two sons Birendra and 
Hirendra who are the petitioners for the grant and respondents 
in this appeal, Birendra is a young lad of 19, and his brother 
Hirendra is much younger. Їп support of the execution of the 
will, the petitioners examined the scribe Praneswar, the attesting 
witnesses being all dead. It is mainly on the strength of the 
evidence of the scribe that the learned District Judge has made 
the grant. Ina case where it ів а question of appraising the oral 
testimony of a witness, the Court of appeal will no doubt attach 
a great deal of importance to the opinion of the trial Judge regard- 
ing the valne of such testimony, All the same, there are certain 
facts and circumstances in this case which cannot be overlooked, 
and though the learned Judge relied on the evidence of Praneswar, 
we co not think it would be quite safe to acton that testimony. 
The petitioners’ own case carries certain elements of suspicion, 
and it is hardly necessary to point out that the Court should in 
such circumstances insist on а very strict standard of proof, and 
ought not to make a grant unless it was satisfied that the suspicion 
had been removed. 

In the first place, it isto be observed that there is a remarka- 
ble variance between pleading and proof. The application for 
letters-of-administration, again, is itself remarkable in this way that 
without attempting an explanation of the undoubted delay which 
had occurred in making it, it comiolacently stated that it had 
become necessary to put forward the Will in order to defeat the 
claims of cestain creditors, It is nct the petitioners’ case as set 
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out in the application that they or their father bad been unaware 
of the will until about the time when the application was made. 


Joanada Govinda On the other hend, the petition, after reciting the fact of execution 


Chaudhury 


v. 
Birendra Nath 
Goswami, 


of the Will, goes on to state in detail how Bipin, and after his 
death, his sons, the petitioners themselves, had been acting as 
shebaifs and carrying on the worship and other services of the 
family deity in accordance with the directions of the will. Then, 
at the end it is stated that one Jnanada Govinda Chaudhuri (the 
appellant before us) having recently obtained a mortgage decree 
in respect of a debt contracted by Bipin and put the mortgaged 
properties to sale in execution of such decree, it was necessary to 
try and protect the said properties on bebalf of the debuttar 
estate, and it was for this purpose that the will was being pro- 
pounded. This case made in the petition is supported by an 
affidavit which was affirmed by the tcribe Praneswar. In the 
affidavit aleo it is categorically stated that Bipin and after him 
his sons were carrying on the ded-sheda etc, ав directed by the 
teatator in his Will. Inthe evidence which was led on bebalf 
of the petitioners, however, a new story was set up for the first 
time, and it was tothe effect that the Will had been lying ine 
box unknown to the parties till quite by an accident it happened 
to come to light about the month of September, 1935. We shall 
have occasion to refer to this later on ; we are only concerned to 
point out at this stage why on the petitioners own showing the case 
with which they come to Court demands the strictest scrutiny. 
The learned Judge in our opinion allowed himself to be 
too easily satisfied about the reliability of the scribe, Praneswar 
is an old man of 80 or 8r years of age : be was deposing to events 
which had taken place more than 33 years ago—"might have 
been about 40 years back" according to his own statement, In 
his examination-in-chief he was very definite and stated that the 
testator had signed the will then he signed it in his presence, 
and then it was signed by the attesting witnesses. In crosr-exami 
nation, however, his memory suddenly failed him, and he did not 
remember the details of the writing and enlries of the will, He 
did not remember whether he had signed before or after the 
testator signed. Inthe will he describes himself asa scribe, and 
his signature does not find a place among the signatures of the 
attesting witnesses. A scribe may no doubt be an attesting wit- 
nessa to a will, as pointed out by Rankin, C, J. in the case of 
Abinash Chandra Bidyanidhi Bhattacharyya v. Dasarath Malo (1), 


(1) (1928) L L. R, 56 Calo, 508. è M 
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but it must be shown that the signature of the ecribe was 
put down for the purpose of attestiag the document, It is not 
clear from Praneswar’s evidence that be had put his Signature 
with any such object. Inthe affidavit he calls himself both a 
scribe and an attesting witness Thie affidavit, we may point out, 
was admittedly signed and affirmed by bim without knowing what 
it contained. On his attention being drawn to the last paragraph 
of the affidavit, he had to say that chis part of the affidavit had 
not been brought to his notice bsfore he signed it. Here wag a 
man who on his own admission put Lis signature to an affidavit 
and swore to the truth of its contentions without caring to find 
out what it was that he wae swearing to. The learned Judge calls 
this “reprehensible” conduct, but dil not think it affected the 
credibility of the witness, Weare afraid we cannot accept such 
an easy view. There is ancther important fact which was also 
admitted by him in his evidence, and it is that be ^ad lent soma 
money to Sures and obtained a decree against him, and then in 
execution of such decree, purchased Sures’s one-third share in 
the dwelling house, This was cles]; action on his part which 
he should have known was wholly contrary to the prcvisions of 
the Will According to bis reading of the Will, the properties 
had been all bequeathed by the testazor to the deity: how then 
-could he, knowing that there was the Will, have purchased the 
one-third share of the dwelling house, as if it was the secular 
property of the testator's tons? On his own showing, therefore, 
Һе wasa man who was prepared to my and do whatever it might 
suit his interest to say and do, and we should hesitate to accept 
the evidence of such a witness without the strictest scrutiny. The 
only reason which the learned Judge gives for believing Praneswar 
is that he is ап old man “onthe brink of the grave". This is a 
fact which might excite sympathy for aim, but we do not see how 
it can enbance his credibility іп а Court of law. Yn crose-exami- 
nation it was put to the witness that shortly after making the 
afidavit he had taken a promissory note from Birendra, one of 
the petitioners, and опе Kasi, who was presumably the father-in- 
law of Birendra, This he did not dery, but he denied the sugges 
tion that the promissory note was without monetary consideration, 
But it is difficult to dismiss the suggestion as altogether unfounded, 
According to bis own statement he was himself a debtor to one 
Naren Pandit who had not yet been repaid, and it was hardly 
likely in there circumstances that he should be advancing money 
to Birendra afd Kasi for bo particular reason, Teking all these 
è e 
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eme, facts into consideration, we are therefore unable to accept the 
1938. evidence of Praneswar. If that evidence goes, there remains 
fuse orinda but little to support the case of the petitioners. 
Chaudhury Another witness on which the learned Judge relies is P. W. 3 
Веза; Nath Sasi Kanta Chakrabarti. He, again, is an cld man of 75, but 
Goswami. ` that by itself carries no guarantee of truthfulness, if his evidence 
Biswas, ¥. is otherwise unworthy of credence, It is remarkable that this wit- 


— 


ness was put forward to prove the signatures of any number of 
persons whose signatures required to be formally proved on behalf 
of the petitioners in the case. Thus he proves the signatures of 
Mayananda, the testator, and of the three attesting witnesses and 
also of two other persone, Bipin the eldest son of testator, and 
Madan Goswami. What opportunities be had of knowing the 
handwriting of all these persons he does not choose to explain. 
We baye in fact nothing but his bare statement that Һе recognised 
these signatures. We find it difficult indeed to accept the testimony 
of such an omnibus witness. If this evidence is also discarded, it 
is not disputed the petitioners have nothing else to fall back upon 
to prove execution or attestation of the Will. 

Turning now to the саве made in evidence regarding the dis- 
covery of the Will, as alieady pointed out, there was not the faintest 
suggestion of such a case in the petition for letters of administra- 
tion. In the petition it was stated with almost cynical frankness that 
they found it to their interest now to make out that the estate had 
been made deówifer and that it was, therefore, necessary to set up 
the Will, It was probably thought prudent later on to offer a more 
plausible explanation. The story, however, they put forward is on 
the face of it so utterly improbable and so inconsistent with their 
case as made in the petition that it would strain one’s credulity to 
the utmoat to accept it. The story is that Bepin, shortly after his 
mother's death which took place in 1915, sent away a wooden box 
belonging to the testator from his house to the house of a neigh- 
bour named Jogesh, witness No. 4 for the petitioners. А few 
months later, Bipin took away certain utensils from the box, but 
left it at Jogesh’s house with the other articles which were in it, 
The box remained in Jogesh’s house from that time until 1935. 
In or about the month of September that year, it is said Jogesh 
happened to meet Birendra one day, when be suddenly remember- 
ed to tell Birendia about this box, Birendra then went to Jogesh’s 
house „to fetch it. But before Birendra was allowed to take away 
the box, Jogesh felt it necessary to have an elaborate ceremony to 
witness the transaction, A number ‘of persons Were accordingly 
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called in, and in their presence the box is supposed to have been 
opened before it was removed. It was then for the first time that 
the Will was unearthed from inside the box. Опе of these witnet- 
tes Bijoy has been examined (P. W. 5): he is the adopted son of 
one of the attesting witnesses Pran Govinda Goswami. The story 
is so improbable, as we have said, that we have no hesitation in 
rejecting it It is not explained why the box should have been 
removed by Bipin to Jogesh’s housa in 1915 shortly after his 
mother's death, If Bipin knew about the Will (as the petition sug- 
gests), and if he also knew that the Wil was contained in the bor, it 
is not likely that he should part with the custody of it On the 
other hand, ifthe box merely contained utensils and other articles, 
it is not understood why it could not have been left in the family 
dwelling house. It is no doubt stated by some ot the witnesses 
that Bipin lived at his maternal grend-father’s house at Bhabni, 
which is halfa mile from Bajurbhay, the testator's village : still 
that would not explain why Bipin should wish to remove the box to 
the house of Jogesh, much less why he should do во in rors. It 
is not again clear wby Jogesh should not have spoken to any body 
about the box for all these year& Even if he did not think it 
necessary to ask Birendra or any body else to take away the box in 
Bipin’s life time, why should he nct have informed Bipin's son 
about it after Bipin’s death that they might take it back? The learned 
Judge himself was unable to find any explanation why Bipin should 
have left the box with Jogesh : all the same, he thought this story 
was sufficient to account for tbe delay in making the application 
for letters of administration. It is not, however, а mere ques- 
tion of explaining the delay, requirirg explanation as it does, but 
what is more material, it is, as we have already remarked, one of 
wide divergence between the case made in the petition and the case 
made in evidence, and this undoubtedly ложа a cloud of suspi- 
on the whole story of the Will which certainly evidence of the kind 
led by the petit'oners does not at all help to lift. 

We have no doubt in our mind that the petitioners, one of 
whom is.only.19 and the other still 2 minor, must have been put 
up to make this application by interested parties, According to 
the evidence, Birendra’s father-in-law (he is probably the man refer. 
red to as Kasi by some of the witnesses) isthe person who took 
a leading part in the whole affair. Birendra says he was present 
in Court on the date the petition was filed, bot that it was filed 
by his father-in-law. It is also his evidence that his father-in-law 
was looking efter the case and besring all expenses, If Kasi 
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is the name of the father-in-law, then he is also the person who 
pasted the promissory note jointly with Birendra in favour ofthe 
scribe after the scribe bad made the affidavit wbich accompanied 
the petition, According to the petition filed by the objector 
Jnanada Govinda Chowdhury, Birendra’s fatherin-law is a man 
of Natore and never lived at the village Bajarbhaz, and if that 
ів во and if, asthere is reason to suspect, he is the person who 
inspired the present application, it is not shown how he could 
have any knowledge of the facts which ате set out in the appli- 
cation or in the affidavit of Prapeswar, In our opinion, all the 
facts and circumstances of the case point to the conclusion that 
the will set up in this case is a fabricated document. 

The learned Judge in the Court below persuaded himself 
that the heirs of Mayananda had adequate grounds for ignoring 
the WilL This of course assumes that the existence of the Will 
was known to them. At the same time, the learned Judge 
appeared to believe the story of the Will having come to light for 
the first time out of the wooden box in Jogeah’s house, It seems 
to us somewhat difficult to reconcile the two positions, It may 
be said that if the petitioners were pulting up a forged Will, they 
might easily have worded it differently, that isto say, in sucha 
way as would have suited their purpose more effectively. In 
other words, it might have used language making a clean dedi- 
cation of the estate to the deity rather than leaving the matter 
in a state of uncertainty as to whether the properties were made 
debulfer or were bequeathed to the sons with only a charge for 
debsheba. ‘The argument is plausible, but the fact remained that 
the heira of the testator dealt with the estate as their secular 
property all along, and it might have been considered necessary, , 
therefore, to frame the Will in terms which on a particular 
construction might afford some justification for such course of 
dealing. 

It is not necessary to discuss the evidence any further. We 
are convinced, as already stated, that the Will propounded in 
this case is a false document. In appearance it looks like an 
old document, but it is common experience in these Сопгів that 
an appearance of age may be easily given toa fabricated docu- 
ment. We consider it a serious matter that persons should come 
forward to set up forged Wills in this way. There are not sufficient 
materials on the record to make it possible for us to say with 
certainty who was responsible for bringing the false Will into 
existence in this case, But the matter ought not*to be left in 
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this unsatisfactory state. We desire to invite the special attention 
of the District Judge to it, and desire that he should make further 
investigations in order to track down the real culprit or culprits 
and bring them to justice, if possible. It is clear also that some 
of the evidence in the case is perjured evidence, and the Dis- 
trict Judge should also consider if the perzons who geve such evi- 
dence should not be dealt with according to law. í 

With these observations, we accordingly allow the appeal, 
set aside the judgment and decree of the learned Judge and dis 
miss the application for letterg-ofedministration. The appellante 
are entitled to their costa in all Courts, to be paid by the res- 
pondent No. 1 Birendra Nath Goswami, Wo assess the hearing- 
fee in this Court at ro gold mohurs. 


Costello, J. :—I agree. 
Р, В, Appeal allowed, 


Before Sir Harold Derb) shire, Knight, Chief Justics and Mr. 
Justice Syed Nasim Ad, 


BHOLANATH SEN 
p. 


JOGENDRA MOHAN DAS AND OTHE2S,S 


Execution proceedings, objections in, when res jhdkaia—Decree of High 
Court, affirmed by Privy Council —Efect af such afirmance—Limitallen 
Jer execution of such decree—Preliminary decree, passing of—Court if 
has jurisdiction to pass final decres inspite of appeal against prelimi- 
mary deci ee 


Objections in execution proceedings previously taken and made grounds 
of appeal but rejected under the provisions of Order 41, rule 11 of the Code 
сі Civil Procedure cannot be raised again in the execution proceedings and 
sach matters as bad been previously raised will be barred by the principles of 
rea judicata. 


*Appeal from Original Order No. 577 of 1936, against the order of Т.С. 
Mukherjee, Esq., Subordinate Judge, Fourth Court, 24 Parganas (Alipore), 
Gated the sth October, 1936. • 
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A decree of the High Court becomes on Its affirmanos by the Privy Coaocil 
part of the order of the Privy Council, so far as its legal consequences are 
concerned. So the tims for executiog а decies the execution of which was 
stayed by the lower Court, begins to run from the date of the Privy Counel! 
Order and Article 183 of Schedule I of the Limitation Act is applicable to 
such а case, 

Per Nasim Ali, F.ı The Court passing a preliminary decree bas jurisdic- 
tion to make.a final decree Curing the pendency of the appeal against the 
preliminary decree, 

The plaintiff who gets a final deciee during the pendency of the appeal 
against the preliminary decree takes the risk of the final decree baing reversed 
or varied if the preliminary decree is reversed or varied by the appellate Court, 
But where the prellmloary decrea is affirmed on sppes| all further proceedings 
In pursuance of the preliminary decree are not necessarily destroyed, 


Appeal by the Judgment-debtor. 

The material facts will appear; from the judgment. 

Messrs, Bireswar Bagchi and Phanindra Kumar Sanyal for 
the Appellant. 

Миз. Gunada Charan Sen, Sushil Chandra Dutta and 
Satyendra Nath Mitter (in No. 577) for the Respondents. 


The judgment of the Court was as follows: 


Derbyshire, C, J :—This is an appeal from an order of the 
Subordinate Judge, Fourth Court, of 24-Parganas made on October 
5, 1936, whereby in Execution Case No. 76 of 1934, the learned 
Judge dismissed an objection raised by the judgment-debtor against 
the execution of the Cecree. 

The facta in this cise are many and rather involved. In 1903 
the judgment-creditors or their predecessors-intitle lent a sum of 
Rs. ооо on the security of certain land in Entally—a suburb of 
Calcutta and the loan was to bear interest at the ra‘e of twelve per 
cent, The borrower executed a mortgage on the land and subse- 
quently a further charge with which we are not concerned, 

In 1914 the lenders sued the bonowers and asked for a decree 
of sale against the land which they said was mortgaged. The 
borrowers alleged that they had mortgaged the whole sixteen 
annas share of the property whereas they were only entitled to 
mortgage a four annas share of it and that the mortgage was 
invalid The Subordinate Judge upheld this contention and 
decided that there was no mortgage of the property concerned, 
He, however, made a simple money decree for the principal lent 
and the interest accrued. The lenders appealed to the High 
Court which on June 5, 1917, reversed the decision of the Subor- 
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dinate Judge directing that an ordinary mortgage decree must 
be passed with accounts and, to usa the words of Mr. Justice 
Fletcher, “fixing a date for payment within which ii payment is 
not made the property would be brought to sels by the Court, 
The case must be remitted to the lower Court for the purpose of 
taking the account and fixing the da'e within which the payment 
must bs made to the plaintiffs", 

The plaintiff in the suit had askec for a mortgage decree and 
the sale of the property described in Schedule Ga, In paragraph 
9 of their plaint they stated “The Ceecription of the said separate 
4 annar share is given in Schedule (Ga) below. and at present, 
under the aforesaid circumstances, thet is the sole mortgaged pro- 
perty in suit.” р 

On December 22, 1917, pursuant tc the judgment of the High 
Court just mentioned, a preliminary decree for sala was drawn 
up. The property ordered to be sold was that set out in Schedule 
Са. It provided that the suit be decreed and that the amount 
due to the plaintiffs on account of principal, interest, and costs 
calculated up to June 22, 1918, was Re, 43,331/7/$ pies and that 
such amount should bear interest at the rate of six per cent till 
realization. It is further provided that if the defendants did not 
pay the amount into Court on or before June 22, 1918, the mort- 
gaged property as set out in Schedule Ga of the plaint ora suffi- 
cient part thereof should be sold and the proceeds paid into Court 
and applied in the payment of what was declared due to the 
plaintiffs, 

On November 9, 1918, the final decree following the pre- 
liminary decree wis made. The money calculated to be due 
was stated to be Ra 43,331/7/8 pies together with certain other 
interest at the rate of the six per cent and the property directed 
to be sold was that stated in Schedue Ga—asin the preliminary 
decree. 


On February 3, 1919, the mortgazors obtained leave from the 
High Court to appeal to His Majesty in Council and a stay of 
execution of the mortgage was granted on condition that the 
morigagors gave security for the sum cf Rs. 6000, Apparently that 
security was not given and execulior prcceedings under the final 
decree proceeded, However in March of rgea an application 
was made by the morigagors to the Subordinate Judge at Alipore 
for stay of further execution pending the decision of His Majesty 
in Council and such stay was granted. On July 14, 1922, the 
appeal came before the Privy Council which decided against the 
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appellanta and on August ro, 1922, the order of His Majesty in 
Council concerning the appeal was published wherein it was stated 
that the appeal ought to be dismissed and the decree of the High 
Court dated June 5, 1917, sffirmed. Н 

Thereafter, tometime in 1925, execution proceedings to enforce 
the decree were started by the mortgagees in the Alipore Court, 
Those proceedings were opposed and on certain occasions the 
decisions of the Court at Alipore in favour of the mortgagees were 
brought on appeal to the High Court and dismissed. The execu 
tion proceedings dragged on until тозо when the property was 
put op forsale andthe Nazir reported that there were no bids 
Apparently nothing more was done by the mortgagees until July 
те, 1934 when they again applied to the Court for execution of 
the decree of sale. Thereafter various objections wera taken by 
the mortgegors. On September 7, 1935, the Subordinate Judge 
made an order over-ruling the objections raised by the mortgagors 
for the eale of the property and an appeal was brought by the 
present appellant to this Court, There were various grounds set 
out in the memorandum of appeal The firat was: “that the 
executing Court ought to have held thatthe decree now sought 
to be executed was drawn up long before the order of His Majesty 
in Council was passed and as such was not in accordance with 
the said order of His Majesty in Council and cannot be executed 
as any such order or otherwise.” The eight ground of objection 
was; “that the executing Court ought to have held that the decree 
now sought to be executed by the decree-bolders was barred by 
-the law of limitation.” That appeal was summarily- dismissed 
under Order 41, rule 11 of the Code of Civil Procedure on January 
17, 1936, by Division Bench of this Court. | 

Execution proceedings wenton in the Alipore Court various 
-objections being ‘raised and on October 5, 1936, the present order 
was made overruling more objections of the mortgagors The 
concluding part ofthe order was that the sale should be held that 
day—October 5, 1936 at та ncon, It was stated that the sale 
-was.to take place for the sum of Rg, 85,728-5-6 pies which in- 
cluded the costa to the execution case. We have been told ic 
the course of argument that the sale took place and that, the 
mortgagees were declared to be the purchasers for the sum of 
Ка, 79,000 odd. We have also been informed that an application 
for setting aside the sale is pendirg. А sum of Rs. 7000 was 
borrowed by the mortgagors in 1903 and rota pice has been paid 
either in respect of principal or interèst, A case which began 
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in т9тх is still dragging its weary way through the execution Сиш 
Court in 1939. 1979. 


Before usit has been contended that no execution proceedings Bholenath Sen 
сап take place, first, because the decree for sale hes been super 
seded by reason of the decision o: Privy Council and is no 
longer existing and, therefore, not executable. Secondly, it bas 
been contended that if the decree for sale is still valid and is 
existent, it is time barred. In my view it is not open to the 
present appellants—the mortgagors—-o take those objections here 
in this appeal, They raised the’ same objections when they 
appealed from the decision of the Subordinate Judge, Fourth 
Court, of Alipore, dated 1935. Those objections which I have 
recited nero made grounds of appeal to this Court and this Court 
rejected the appeal, as I bave stated, on January 17, 1936. Those 
matters are, in my view, rvs judicata and cannot be reagitated here 
in this appeal. 

A great deal of time has been taken up in contending that the 
decree of 1918 was non-existent or that was time-barred. Note ^ 
withstanding the conclusion to which I have come on the question 
of res judicata Tibink it may help though Iam by no means 
confident, towards the final adjustment of this litigation, if I give 
my views upon the arguments that have been raised. 

The final decree for sale was drawn up it is true in the Alipore 
Court, but it was drawn up according to the Code of Civil Pro- 
cedure then in operation in 1918 pursuant to a decree of this 
Court which was made on Jue 5, 1917, That decree 
for sale is ог was in effect a decree of this Court Tho 
decree of this Court was appealed against in the Privy 
Council which affirmed the decree of this Court. In my view by 
reason of the decision in Jowad Ринат v. Gendan Singh (1), 
that the decree of this Court became, on its affirmance by tbe 
Privy Council, part of the order of the Privy Council, as far as its 
legal consequences are concerned. That decrea could not be 
executed before the Privy Council made its order on August ro, 
1922, because a stay had been graned in March of r922 by the 
Subordinate Judge at Alipore. When, however on August то, 
1922 the order of the Privy Council was made, time began to run 
for the execution of that decrce which I have held became part 
ofthe Privy Council order. The time within which it could be 
enforced wat, in my view, twelve ysars from August то, 1922 by 
teason of Article 183 of the Limitation Act. These execution 

(1) (1996) L? R. 531. A. 197 1 44 C. L. J. 63. 
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proceedings were started on July ra, 1934 about one month before 
the expiration of the period of twelve years, They were, there- 
fore, not barred by limitation. In my view apart altogether from 
the question of res judicata this appeal must fail. 

In addition to the appeal we have before usa Rule which was 
granted at the instance cf tbe mortgagors calling upon the mort- 
gagees to show cause why the decision of the same Subordirate 
Judge given on September 21, 1936 wherein he refused to revise 
the decree in the suit, should not be set aside. 

The contention of the mortgagor with regard to this is tbat 
the decree does not, as far as the quantum of the property is 
concerned, give effect to the decision of the Privy Council, Lord 
Phillimore in delivering the decision of their Lordships (27 C. W 
N. 607) said : 

“Their Lordships having heard a full statement of the facts of 
the case, and everything that could be urged by learned Counsel 
for the Appellant, are satisfied that the decree appealed from 
must stand, 

There are, in fact, on final examination, but two ppinta to be 
taken on behalf of the appellant.” 

The first point we are not concerned with, The judgment 
proceeds : 

"The second point taken? (the point in question now) "is that 


- the decree ought only to have been made in respect of 4 annas 


of the property, and it bas, in fact, been made against 16 annas, 
The answer to that is that those who say tbis have mitconstrued 
the decree. There is no doubt sometbing in the language of the 
learned Judge of the High Court who delivered the judgment 
which would look as if so thought, and possibly, as against the 
appellant if the Judge bad so thought it might have been said, 
that a decree had been passed against bim in respect of any 
interest he might have in the 16 annas but, however that may 
be, when the decree came to be carefully drawn up it is quite clear 
that it only affects the four annas.” 

I have referred to the paper-bock which was before their 
Lordships of the Judicial Con mittee when this matter was beard 
by them. Their Lordships bad before them the plaint in the 
original proceedings. I kare mentioned already that in the plaint 
the plaintiffs asked for the sale of the property dercribed in 
Sehedule Ga. Their Lordships bad before them the decree that 
was made in this Court by the learned Judges which reads 


“Tt is ordered and decreed that the cccree of*the lower Court 
e ^ 


a 
Vou, ХІХ] HI3H COURT. 


be set aside and in lieu thereof it is hereby ordered that the 
case be sent back to that Court fcr the purpose of taking an 


account ag to what amount is due to the plaintiffs from the defen- - 


dents under the mortgage bond datsd the 25th September, 1003, 
and for fixing a date within which that amount is to be paid and 
in the event of the defendants failing to pay to the plaintiffs tbe 
said sum so found due within the time дхей for bringing the sale the 
mortgaged properties (as mentioned in the plaint) in satisfaction of 
the amount so found due to the plaintiifs,” 

The preliminary decree and the firal decree both bring to sale 
the properties mentioned in Schecule Ga. The plaint itself 
asked for the sale of the properties mentioned in Schedule Ga. 
It has been contended here that the properties mentioned in 
Schedula Ga are not the same as tke four annas share of the 
property. There is no evidence whatever in support of that con- 
tention. In my view it is quite cleer that the decree for sale in 
question carries out the order made b» tbis Court on June 5, 1917, 
which was considered and approved by their Lordships of the 
Privy Council and affirmed by them on appeal In my opinion, 
on this contention the mortgagors have failed and the Rule must 
be discharged. 

The appellants asked for a fresh sale proclamation to be 
published in any new sale orderec. In my view that matter 
does not come within the ambit of this appeal and we make no 
order on it 

The result is that this appeal must be dismissed with costs 
the hearing-fee being assessed at fifteen gold mohurs. 

No order is necessary on the application in the alternative under 
section 115 of the Civil Procedure Code. 


Nasim АП, J. :—I agree that this appeal should be dismissed 
and that the Rule should be discharge. 

The objections of the appellant to the execution of the final 
mortgage decree are two:—first that the decree ie incapable of 
execution and secondly that the application for execution is barred 
by limitation, The argaments in support of the first objection were 
two-fold. First, that the final decree under execution is a nullity 
inasmuch as the Subordinate Judge had no jurisdiction to pass it 
during the pendency of the appeal against the preliminary decree ; 
secondly that even if it was not a nullity when it was passed it ceas- 
ed to exist after the preliminary decree on which it was founded 
was superseded by the decree of their Lordships of the Judicial 
Committee, The line of reasoning adopted by the appellant in 
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support of the first branch of the contention is this :—Or. XXXIV, 
r. 5 cf the Code of Civil Procedure contemplates the passing of 
only one final decree in а suit for sale upon a mortgage, The 
essential condition to tbe making of the final decree is the existence 
of a preliminary decree which is final and conclusive between the 
parties When an appeal ів preferred itis the decree of the appel- 
late Court which is the final decree in the case. A final decree in & 
mortgage suit can therefore be passed only after the disposal of the 
appeal against the preliminary decree. The contention wholly over- 
looks Or. XLI, r. 5 of the Code of Civil Procedure which provides 
that an appeal shall not operate as a stay of proceedings 
under a decree appealed from. In mortgage suits the preliminary 
decree is what in the Court of Chancery would have 
been described simply as “the decree,” the final decree 
corresponding to the “order on further consideration” The 
further proceedings are proceedings under the preliminary 
decres and consist mainly of what Lord Hobhouse in the case 
of Syed Mushar Husein v. Bodha Bibi (1) described as "subor- 
dinate enquiries." The preliminary decree settles the rights of 
the parties. It contemplates a further decree to be made after 
the rights of the parties thus declared baye been worked out by 
subordinate enquiries. The function of a final бесгев is merely 
to restate and apply with precision what the preliminary decree 
has settled, The presentation of an appeal from the preliminary 
decree does not take away the jurisdiclion of the Court to take 
further proceedings and to make a final decree, The final decree 
when parsed is capable of immediate execution and the appeal 
against the preliminary decree does not operate as a stay of execu 
tion of the final decree. [ Za/abali v. Abdul Asis (а) 1 therefore 
hold tFat the Subordinate Judge had jurisdiction to make the final 
decree during the pendency of the appeal against the preliminary 
decree. 

In support of the second branch of the contention the appel- 
lant relied on certain observations of Banerji, J, in the case of 
Gafathas Singh v. Kishan Jiwan Гај (3) which was considered 
by Viscount Dunedin in the case of Jowad Hussain v. Gendan 
Singh (4). These observations were made in connection with the 
question of limitation for an application for the final decree, I 


(1) (1894) L.R. 221. A, 1. 

(a) (1929; I. L. R. 57 Calc. 1013 F, В. 

(3) (1917) I. L. В. 59 All. 641 F. В. 

(4) (1926) L. R. 531. A. 197. . e 
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do not find anything in them to support the view that the final 
decree in a mortgage suit is wippad off after the preliminary 
decree has been affirmed by the appellate Court. The plaintiff 
who gets а final decree during the perdency of the appeal against 
the preliminary decree takes the risk of the final decree being 
reversed or varied if the preliminary сестее is reversed or varied 
by the appellate Court; But where the preliminary decree is 
affirmed it is difficult to find any intelligible principle on which 
it can be sald that every thing done in pursuance of that decree 
is wipped off If the final decree is to be taken as destroyed as 
soon as ths preliminary decree is sfirmed by the appellate Court 
there will be no sense in the rule embodied in Order XLI, rule 5 
of the Code of Civil Procedure that an appeal shall not operate 
as a stay of proceedings under the decree appealed from. There 
i» a right of restitution under Sec ion 144 of the Code of Civil 
Prccedure only when a decree ig reversed or varied. There is no 
such right when a decree is affirmed. 1t would be a mearingless 
superfluity to insist that after ihe oreliminary decree in partition 
suit or а suit for accounts has besn affirmed by the appellate 
Court the final decree made in acccrdance with the preliminary 
decree during the pendency of the appeal against the preliminary 
decree should be set aside, the parties should be relegated to the 
position in which tbey were befura the final decree was made, 
further proceedings for а final decres started de novo ard a fresh 
final decree should be made. Suca a procedure does not benefit 
either of the parties. 

It is true that in a mortgage suic the time for paying the 
mortgage money as fixed by the preliminary decree may expire 
before the preliminary decree is s irmed in appeal But it is 


open to the appellant to ask the appellate Court to extend the, 


time though the appellate Court is not bound to extend the time. 
[ Satindra Nath Chowdhury v. Jatmdra Nath Chowdhury (1) |. 
In the present case the appellant did not do so as that would 
have saddled him with interest at & bizher rate, namely, at the 
bond rate for the extended perioc. I have not been able to 
discover any principle or precedent to support that position that 
after a preliminary decree is affirmed 5n appeal all further proceed- 
ings in pursuance of such preliminary decree are destroyed. The 
second Lranch of the contention therfore also fails. 

There is another difficulty in the way of the appellant so far 
as this point is concerned. At an earlier stage of these execution 

(1) (1935). R. 64 I. А, #65, 
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proceedings the appellant filed a petition on the roth December, - 
1934 under Section 47 of the Code of Civil Procedure raising this 
identical objection along with various other objections. The 
Subordinate Judge by his order dated the 7th September, 1935 
rejected this application and ordered the execution to proceed. 
An appeal to this Court against this order was dismissed under 
Order XLI, rule 11 of the Code of Civil Procedure. It is true 
that in the order of the Subordinate Judge there was no finding 
by the Subordinate Judge on this point. But there is nothing to 
show that tbe point was not abandoned at the time of the hearing 
of the application before the Subordinate Judge. At any rate, 
the order directirg the execution to proceed necessarily included 
the rejection of the appellant’s objection that the decree was 
incapable of execution. When the appellant appealed against 
the order of the Subordinate Judge to this Court he took this 
objection again in his memorandum of appeal But his appeal 
was dismissed as has been stated above. The appellant is therefore 
now precluded from raising this objection again. The first objec- 
tion therefore must be overrule?. 


As regards the second objection the contention of the appellant 
is that the present application is hit by Section 48 of the Code 
of Civil Procedure as it is beyond тз years from the date of the 
final decree. This argument is based on the fact that the final 
decree bears the date oth November, т918 and the present appli- 
cation fur execution was filed on tbe rath July, 1934. The learned 
Subordinate Judge has held that the application is not barred as 
it is governed ty Article 183 of the Limitation Act. The prelimi- 
nary decree on which the final decree is based was affirmed by 
tbe Judicial Committee on the roth August, r922, IfI am right 
in my view that the effect, of the order of the Privy Council is 
not to destroy but to affirm the final decree also, the present 
application comes under Article 183 of the Limitation Act and is 
not barred by limitation. Further the appellant is now precluded 
from raising the question of limitation by the general principle of 
res judicata ав this question was raised by him in ‘bis petition of 
objection under Section 47 of the Code of Civil Procedure filed 
by him before the Subordinate Judge on the rgth December, 1934 
to which reference has already been made. It was decided against 
him by the Subordinate Judge and the decision of the Subordinate 
Judge was ¢ffirmed in appeal by this Court, The decision in the 
present pioceedings under Section 47 that the applieation is nof 
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barred by limitation is now final and binding between the parties. Cito 
The second objection to the execution is also overruled. 1939. 


As regards the application for -evision under Section 115 Of Bholanath Sen 
the Code of Civil Procedure the contention of the judgment-debtor 
petitioner is thit the learned Subordinate Judge should have == 
amended the final decree in the mortgage suit by atating that only Nasim Ah, F. 
an undivided one-fourth share of Schedule Xa properties as m 
mentioned in the plaint of ths mortgage suit is to be sold. The 
preliminary decree that bas been affirmed by the Privy Council 
states that the properties mentioned in Schedule Ga are to bs 
told. 'The plaint in the mortgage suit shows that Schedule Ga 
represents the one-fourth share of Schedule Æa properties 
after partition, The contention of the petitioner is that Ga Sche- 
dule property is much in excess of the one-fourth share of Sche- 
dule Aa properties, This is a queetion of fact and ougbt to have 
been raised when the final preliminary decree was made by the 
Privy Council, Further the learned Sutordinste Judge has no 
jurisdiction to amend the decree of the Privy Council which 
affirmed the decree of this Court. The order of the Subordinate 
Judge cannot therefore be revised under Section 115 of the Code 
of Civil Procedure. 

P. R. Appeal dismissed : 
` Rules discharged. 


Y, 
Jogendra Mohan Das 


Before Mr, Justice Syed Nasim Ali cmd Mr. Justice R, C, Milter, 
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exting with due diligence— Limitation. 
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After the disposal of the last execution case the decree-holder filed an appl- 
cation for execution within three years in a Court in which the previous applica- 
tion for execution was filed. The learned Judge found that the Court was a wrong 
Court and that the application for execution was filed there by the decree-holder 
under а љома fide mistake but he was of opinion that the decree-holder did 
not prosecute the application there with due diligence, and accordingly dismissed 
the sald application. On appeal however, the lower appellate Court found that 
the application was filed under a бәла fide mistake and expedited also with due 
diligence. 

Held, that on those findings no question of law arose and the application for 
execution was not time barred. 


Appeal by the judgment-debtor. 


Proceedings in execution. 
The material facts will appear from the judgment. 
Messrs, Jogesh Chandra Roy and Narendra Nuth Chowdhury 


for the Appellant. 


My. Eshomendra Nath Tagore for the Respondent. 

The judgment of the Court was as follows. еа 

This is an appeal by the judgment-debtor in а proceeding 
under section 47 of the Code of Civil Procedure, His objection 
to the execution of the decree istbat it is barred by limitation 
inasmuch as tbe application for execution was not pres nted within 


‘three years from the dete of the disporal of the last execution 


proceeding. It appears that after the disposal of the last execu- 
tion case the decree-holder filed an application for execution 
within three years in the Second Court of the Additional Subor- 
dinate Judge at Alipore, in which the previous application for 
execution was filed. The learned Subordinate Judge who heard 
the objection of the judgment-debtor came to the conclusion 
that that Court was a wrong court and that the application for 
execution was filed there by the decree-holder onder a dona fde 
mistake. He was, however, of opinion that the decree-holder 
did not take any notice of the fact as to whether his application 
in the wrong Court had been registered there or not for about 
four months and ccniequently he did not prosecute the appli 
cation in the wrong Court with due diligence. In tbat view oí 
the matter the learned Subordinate Judge gave effect to the 
objection of the judgment-debtor and dismissed the application 
for execution. Tbe decree-holder appealed to the lower appel- 
late Court. The learned District Judge has not reversed ths 
finding of the learned Subordinate Judge tbat the spplication 
for execution in the Court of the Second Additional Subordinate 
Judge was filed under a dona Ade miMake, On 8° consideration 
. 
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of the materials appearing on the record of the case he has come wes 


to tbe conclusion that the decree-hclder prosecuted the execution 1939. 
cate in the Court of the Second Additional Subordinate Judge Jyotish Chandra 
with дое diligence, inasmuch as te paid process fees and also Mandal 
* processes for service on the judgment-debtor and he was under Sushi Busan Saha. 
the impression that there was notbing further for him to be done uid 
until the notices bad been seived. The learned District Judge 
had also observed thatthe delay in the return of the execution 
petition by the wrong Court to tne decree-holder's pleader was 
due to the fact that the application for execution was presented 
in the wrong Court on the eve of the Civil Court vacation. Under 
these circumstances the learned District Judge came to the 
conclusion that the application for execution was not barred by 
limitation. He accordingly allowed the appeal, set aside the 
order of the learned Subordinate Judge and ordered that tho 
execution should proceed. Hence this Second Appeal by the 
jodgment-debtor. 

From what has been stated above it is clear that the finding 
of both the Courts is that the decrse-bolder presented the appli» 
- cation in the wrong Court under А ёсяа Ade mistake. The finding 
of the lower appellate Court further is that he prosecuted the 
execution cate in tbe wrong Court with due diligerce. On these 
findings no question of law arises in the present case, 

The appeal is accordingly dismiseed with costs-hearing fee being 
assessed at two gold mohurs. 


8, C, R C. Appeal dismissed, 





Bors M». Justice S. K. Ghose and Mr. Justia 
B. K. Mukherjea. 
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Disseluiton of marriage—Wif/e embracing the Makomedan religion and me. 
getting а diverce— Wife marrying agcin after teing reconverted inte 
Hinduism— Marriages, if valid. 


“Appeal from Appellate Decree Nc. 250 of 1027, against the decres of 
K,C. Nag, Esq., District Judge of Jeseors, dated the asth September, 1936, 
affirming that of Gajanan Расегјев, Esq. Snbardinate Judge, Jessore, dated 
the 16th Septerfber, 1935. Ы 
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Crvi. A sult for dissolution of marriage is а sult of a Civil nature. 
1939. A sult instituted by a Hindu wife after having embraced the Mahomecan 


25 E religion and having received no reply from the husband to adopt her religion 

Haripada Roy нег conversion, is valid, and а Civil Court has jurisdiction to give relief. 

Krishna Bacode Roy. Such a decision by а Civil Court cannot bs Ignored on the ground of nullity: 
бис Сіғтат Narayan Mahton v. Kemala Prasad (1) referred to. 


The dissolution will stand for ever irrespective of the fact of any change 
of religion and if the wife after obtaining a divorce marries again such marriage 
will be valid. 


Appeal by the Plaintiff, 
- Suit for restitution of conjugal rights. 
The material facts will appear from the judgment. 


Messrs. Panchanan Ghose, Nagendra Kumar Dutt, Jajneswar 
Majumdar, Mihir Kumar Mukherjee, and Paresh Nath Mukherjee 
for the Appellant, 


М». Prafslla Kamal Das for the Respondents. 
‘Fhe judgment of tbe Court was as follows : 


Marsh 14. Mukherjea, J.:—This appeal is on behalf of the plaintif 
— and the suit was one for restitution of conjugal rights, The plain- 
tiff married defendant No. 5 according to Hindu rites in 1918 
and it is not disputed that both of them were Hindus at that 
time, They lived together as husband and wife from 1918 to 
1929, and had three issues, one of whom is stil alive, The 
wife, it appears, went to Calcutta some time ів 1930 and stayed 
‘there for a few years receiving education at the Saroj Nalini 
Dutt School Later on, she went to Puri as a school mistress and 
remained there till May, 1933 On the 17th May, 1933, she 
embraced the Mohammedan religion. The reason given by her 
js that her married life was bitter and unhappy and finding no 
hope of solace or comfort in her own social system, she was 
driven to seek relief in another religion which was based on 
different social ideas. After becoming Mohammedan, she is 
said to have requested her husband to adopt her religion and 
receiving no reply from the latter, made an application to the 
District Judge of Alipore as the Kazi to dissolve the marriage, 
' The District Judge rejected that application and directed her 
to file а regular suit in the Civil Court. Thereupon, she instituted 
„а suit оп the r4th June, 193%,.in the Court of the First Munsif 
at Alipore, praying for dissolution of her marriage with the plaine 
tiff Haripada, The husband did not contest the suit and on 
(1) (1932) I. L. R. 1a Pat 117. i i 
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the 15th Ssptember, 1933, an exoarte decree dissolving (ће 
marriage was passed. Sometime aferwards, she entered into the 
Arjya Samaj and later on was recorverited tó Hinduism by the 
Hindu Mission on the 13th December, 1933. On that very day, 
she married. the defendant No. 1 Krishna Binode Roy under Act 
III. of 1872 amended. by Act No. XXX of 1923. In February, 
1934, the plaintiff commenced the present suit claiming restitution 
of conjugal rights. Both the Cocrts have dismissed the suit 
holding thet as the marriage was alrsady dissolved the claim was 
not ‘maintainable. The plaintiff has now come up in Second 
Appeal.to this Court. Е 


Mr. Ghose,- who appears for the appellant, bas argued before 


us that the marriage of the plaintiff vith defendant No. 5 being 
a Hindu marriage solemnited acccmding to Hindu rites was in 
law indissoluble and the wife by subsequent conversion to another 
faith -could not alter the law by wich the matrimonial rights of 
the-parties were to be governed, Itis not disputed by Mr. Ghose 
that, there is a rule-of Mohammedan Law to the effect that when 
the- parties to a marriage- are non-l£uslims and one of the parties 
embraces the Mohammedan faith he or she can call upon the 
other to come and adopt the same religion and in case of refusal 
the Kezi is authorised to separate ths parties. [ Vide, Hamilton's 
Hedaya, Volume I, Book 11, Chaxcer V, page 177; and Amir 
‘Al's Mohammedan Law, sth Editicn, Volume П, page 384]. 
Mr, Ghose eontends, however, that thé rule of law 1s not applicable 
‘to the present case as under Section 37 of the Civil Courts’ Act, 
it is necessary that both the parties should be Mohammedan 
before the Mohammedan Law can te made applicable. He has 
also pointed out that this rule is a part of the Muslim Public Law 
and can be obeysd only in a ccuatry where Islam is the State 
religion, These are undoubtedly matere for serious consideration, 
but I think that there is an initid difficulty in the way of the 
appellant.acd unless that difficulty is removed the question raised 
: by Mr. Ghote would not come up for decision at all. 

- There- was, as has been said above, a suit for dissolution of 
marriage started by defendant No. 3 against the present plaintiff 
and that soit culminated in a decree in her favour. That decision 
was not challanged by way of appeal and must now be taken to 
have become final and conclusive. So long as that decree stands 
it wil be, in my opinion, a complete bar to the present suit. 
Mr. Ghose sees the diffisalty in his way and he attempted to get 
round the diff:ulty ia two тїз, 2 
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In the first place, he argues that the decree was a nullity as 
the Court which passed it had no jurisdiction to entertain a suit 
for dissolution of a Hindu marriage, and secondly, it is argued 
that the decree could remain effective only so long as the wife. 
remains a Mohammedan and as soon as she became reconverted 
to Hinduism, the rights of her husband under the Hindu Law. 
revived. . 

I аш urable to accept either of these two contentions as 
correct, It cannot be said that the judgment of the Munsif at 
Alipore in the suit for dissolution of marriage commenced by the 
defendant No, 5 was а void judgment and there was a lack of 
jurisdiction in the Court to render it. It is not disputed that a 
suit for dissolution of marriage is & suit of & civil nature and the 
Court, which tried the suit, bad the jurisdiction both pecuniary 
and territorial to entertain it, Mr. Ghose says that as Hindu Law 
forbids dissolution of marriage, no Court in British India has 
any jurisdiction to entertain a suit for dissolution of a Hindu 
marriage. In my opinion, this is а loose way of stating the law, 
The rule of Hindu Law may be pleaded as a bar to a suit for 
dissolution of marriage. But that itself is a matter which has got 
to be decided by a Court and it is this authority to decide the 
point that really makes up the jurisdiction of the Court thzugh 
the actual decision might be erroneous. Even when both the 
parties are Hindus, the dissolution of Hindu marriage on the foot- 
ing of custom has been recognised in many cases Vide the casa 
of Gopi Krishna Kasaudkan v. Mussammat Jaggo (1), and whether 
or not the prohibition laid down by the Hindu Law is attracted to 
the facts of & particular cass is a matter for investigation by the 
Court itself. In the present case, the suit was iuttituted by defene 
dant No. 5 st & time when she had embraced the Mobammedan 
religion. The question is whether the rights of the parties would 
be governed by Hindu Law or by Mobammedan Law. This 
question had to be decided by the Court, before its jurisdiction 
to grant relief, as prayed for by the plaintiff could be determined, 
There is, therefore, no inherent lack of jurisdiction in this case, 
Absence of jurisdiction is pleaded here only on grounds which 
were and had to be decided by the Court itself and if the 
decidon was erroneous or wrong in law, it cannot be ignored as 
nullity. Wize the case of Girar Narayan Mabion v. Kamala 
Prasad, (з). The first contention of Mr, Ghose, therefore, must be 
over-ruled. 


(1) (1936) 40 C. №, N. 1007. (Y) (1932) I. L, œ. 12 Pat, 11у. 


Vou LXIX] HIGH COURT, 


The second contention of Mr, Ghoes is still more untenable. 
From the plaint in the suit of defendant No. 5 and from the decree 
passed in that suit, it cannot be argued that the decree would 
remain operative only for the period during which the defendant 
No. 5 would remain a Mohammedan ard the rights of the husband 
under tho Hindu Law would revive the moment she was converted 
back to Hinduism. The proposition is against common #епез, 
It has been laid down by Mohammedan law-givers that if the wife 
embraces the Mohammedan religion and the husband declines to 
adopt it and a separation is made by the Kazi, the separation 
wouli amount to Talak. Vide Amir Ali’s Mohammedan Law, 
sth Edition, Volume II, page 385. The marriage, therefore, ia 
my opinion, stood dissolved for all tima to coms and a suit for 
restitution of conjugal rights must fail. 

The result is that the appeal is dismissed with costs. 


Ghose, J, 1—1 agree. 
P. В, Appeal dismissed, 


Before Mr. Justice S. К. Ghose and M». Justice B. К. 
. Mukherjer, 


Sw, RENUKABALA DASI 
v. 
NAGENDRA NATH DAS.* 


Transfer of Proptrty Aci (IV of 1882), section 52, principle when can be ine 
voled — Merigage prier to the instifutior of a suit for maintenance—Mori- 
gage sale, Uf affected by such subsequent anit, 

The principle of section ṣa of the Transfer of Property Act has been exten- 
ded to lovoluotary transfers. 


So where a mortgage is prior to the Institution of a sult for maintenance 
with regard to the mortgaged properties, the purchaser at the mortgage sale 
must be deemed to have purchased both the rights of the mortgagor and mort- 
gagoe as it stood at the date of the martzage. Such a purchaser cannot be 


*Appeal from Appellate Decree No. 114 of 1937 against the decree of 
B. M. Mitra, Esq., Additional District Judge of 24 Parganas dated the jist 
August, 1936, affirming that of К. B, Sen, Esq. Subordinate Judge, and Court, 
94 Parganas datfd the gist Jaautry, 1936. 
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said to be the representative of the j Jadrae dibio, The position of tbe pur- 
chaser в not affected by his not having made the plaintiff in the subsequent 
sult а party In the mortgage suit. ` 


Appeal by the Defendant, 

Suit for declaration of title. 

The material facts will appear from the judgmant. 
Mr. Jajnesmar Majumdar for the Appellant. 


Messrs, Hiralal Chakravarty апі Shyam idas Bhatlackarjoe 
for the Respondent. 


The judgments of the Court were as follows. 


Mukherjea, J. :—This appeal is on behalf of the defendant 
and it prises out of a suit commenced by the plaintiff for declara- 
tion of bis title to the land in à suit under the provision of order 
31, rule 63 of the Code of Civil Procedure, The facts are not dis. 
puted and lis withiaa short compass. 

One Debendra Nath Panja to whom the land in mit admittedly 
belonged died leaving a widow named Subasini and a daughter by 
his predeceased wife named Renuka. Oa 19th May, 1930 Suba- 
sini mortgaged the property in suit to the plaintiff to secure an ad- 
vance of Rs, 4000 only, On the very next day, that isto may, on 
the goth May, 1930 Renuka brought a suit for maintenance against 
her step mother and in that suit she prayed for declaration of & 
charge in respect of the maintenance claim upon the properties 
left by her father. This suit was decreed in April, 1933 anda 
charge was declared in respect of the maintenance allowance upon 
the properly in suit. After the institution of the maintenance 
suit and pending ite decision, the plaintiff bronght a suit upon 
bis mortgage and obtained a decree on gth Ssptember, 1931. In 
execution of the mortgage decree, the property in suit was sold 
and was purchased by the plaintiff himself on the gth March, 
1932. On 7th June following, the purchaser took possession, 
Renuka after obtaining the, decree in the maintenance suit attached 
the property in execution of the same and thereupon the. plaintiff 
preferred a claim under order sr, rule 58 of the Code of Civil 
Procedure which was dismissed on the ground of its being filed 
too late, The plaintiff subsequently instituted the present suit 
to set aside the adverse order which was made against him and 
for establishment of bis title to the property on the strength or 
his purchase at the mortgage sale. Both the Courts below have 
decread the plaintiff's suit, holding that the decree in the main 
tenance case could not in any way affact the titla of ° the plaintiff, 

. 


P 


"Vos. LxiX.| , nich сой, 


Tho propriety of this view has been challenged by the learned 
Advocate who appears for the appellant gnd he has raised two 
' points in support of the appeal 

` The first contention is that the plantiff being a transferee of the 
` property in suit with notice of the defendants right to receive main- 
` tenance out of it, the defendant’s righ: of maintenance as declared 
by the decree, can be enforced against the plaintiff under Sec- 
tion 39 of the Transfer of Property Act. On this point, however, 
the findings of both the Courts below are against the appellant 
“and they have concurred in holding tkat the plaintiff had no notice, 
Tt seems to us that the Court below was perfectly right in holding 
that as Renuka was a married daughter she would ordinarily have 
no right of maintenance out of the preperty left by her father and 
it is not a circumstance which ordinarily would be enquired into 
by a prudent transferee. The learned Advocate for the appellant 
laid stress on the findings arrived at im the suit brought by the 
defendant against the plaintiff for a declaration that the mortgage 
executed by her step mother was not s1pported by any legal neces 
sity and there could not inure beycnd her life-time. It was said 
in that suit that the transaction was zn act of collusion between 
the plaintiff and the defendant though the latter had actually 
received the consideration money. This really means that the 
lady made an attempt in collusion with the plaintiff to deprive 
the future rights of ber daughter by executing the mortgage which 
though purported to be a mortgage hed as its consideration nearly 
the full value of the property. No inference can be drawn from 
this passage of the judgment that the plaintiff was aware of the 
defendant’s right to receive the maintenance out of the property 
which was mortgaged by her s'ep mother. This contention, in 
our opinion, therefore must fail, 

The second point raised is, that the plaintiff having purchased 
the property at à mortgage sale during tbe pendency of the main- 
tenance suit started by the plaintif was bit by the doctrine of 
lis pendens and be must hold the property subject to the rights 
of the defendant as declared by the decree in suit, It is true that 
though Section 52 does not in terms apply to a sale, in {нойт 
its principle have been extended to involuntsry transfers. In 
this case however, the mortgage Нее] was prior to the institution 
. of the sult and the purchaser at a morgage sale must be construed 
to have purchased both the rights o: the mottgagee and the mort- 
Барот as they stood at the date of Ље mortgage., The purchaser 
could not, there fore, be sald 4o be the representative of the judg- 
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ment-debtor in the proper sense of the term which alone would 
make him liable by the decree pasted in the pending suit, The 
defendant did not acqnire any interest in the mortgaged property 
at the date when the mortgage suit was instituted and consequently 
it was not incumbent upon the plaintiff to make her a party in 
the suit, We tbirk that the decision of the Courts below is right 
and the appeal must fail. 

The appeal is accordingly dismissed with costs. 

Ghose, J. :—1 agree. 


P, R, Appeal dismissed, 


Before Mr. Justice A, С. К. Henderson. 
JOGESH CHANDRA BANERJEE AND ANOTHER 


v. 
DIGENDRA CHANDRA BANERJEE AND OTHERS,” 


Public Demands Recowery Act (Act Ш B. C. of 1913)—Sale nnder— Міс 
on lunatic and mot on guardian—Sale, tf rendered woid—Lunacy how 
determined— Difference between certificate and decree. ; 

Lunacy із determined not by an order of Court but by recovery. 


The burden of proving that а certificate debtor recovered from lunacy rests 
upon the person purchasing at a certificate sale, 


There Is an essential difference between a decree passed by a Court anda 
certificate. A decree cannot be made without proper notice on the defendant 
and without some evidence. A certificate has the force of а decree when 
signed under section 4 and filed under section 7 of the Publio Demands 
Reoovery Act; no evidence has to be taken and no notice has to be 
servod. 

So when a notice under section 7 of the Publio Demands Recovery Act 
is served on the certificate-debtor who is really a lunatic and not on his guardian 
by mistake, that would not render the certlficate sale void, 


Appeal by the Defendants, 


“Appeal from Appellate Decree No. 460 of 1957, against the decree of 
Bishnupeda Roy, Esq., Subordinate Judge, First Cowt, Faridpore dated the 
£Bth May, 1956, reversing that of Babu Umadas Gupta Munsiff, Bhange, dated 
the aand August, 1935. 


Vou. LXÍX.] HIGH COURT, 


Suit for declaration of title ahd confirmation of possession on a 
certificate sale. 


The material facts will appear from the judgment. 


Messrs. Gopendra Nath Das and Sambhu Natk Banerji for 
the Appellants. 


Misses, Hiralal Chakravarty, Jitendra Chandra Banerji and 
Nirmal Kumar Sen for the Respondents, 


The judgment of the Court was gs follows : 


The principal question of law raised in this appeal is whether 
a certàin certificate and sale held thereunder were void or 
voidable, 


The facts are as follows: One Isban Chandra Banerji was 
proprietor of a certain Taluk bearing Touji No. 1745 in the 
Faridpore Collectorate. It eventually passed to his son Dinesh 
and bis rephew Gobinda, the shsre of the former being 94rda 
snd of the latter érd, Cesses due from Gobinda fell into arrears 
and а certificate was filed to realizs the same. As nothing was 
paid Gobinda's share was put up to sale in execution of the 
certificate and purchased by a certain Mukhtear who eventually 
sold it to the plaintiffs. There was an allegation that this Mukhtear 
was the plaiotifl's Benamdar, but the learned Subordinate Judge 
found and gave cogent reasons in support of bis finding that this 
‘gentleman had madea speculative purchase on his own behalf. 
The defendants got the register maintained in the Collectorate 
under the provisions of the Land Eegisiration Act. The plaintiffs 
‘subsequently applied for substitution of their own names alleging 
that they did so on coming to know of tke action taken by the 
defendants, Ofcourse, if Gobinda's share really passed to them, 
they were bound to register their names whatever the defendants 
might or might not have done. This application was rejected. 
_The plaintiffs then instituted the present suit fora declaration of 
their title and confirmation of their pcssession on the ground that 
& cloud had been cast on their title. 


Now this is not a suit for Leving the certificate set aside. 
The plea is taken by way of defence and it can only succeed if 
the defendants can show that the cartificate or the sale were void 
ad initio. This view found favour "with the learned Munsif but was 
reverted by the learned Subordinats Judge in appeal, 


This defence plea is fcunced on an averment that Gobinda 
wee of untoürd mind at the time when the certificate was filed, It 
. 
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was accordingly argued, that as be’ was not in a position to defend 
Біте] the certificate was void ad initio. 


It was contended on behalf of tbe plaintiffs that there was no 
real evidence to support this plsa. In attempting to do so the 
defence called evidence to show (1) that Gobinda was actually of 
unsound mind at the time when the certificate was filed ; (2) 
that he was adjudged to be of unsound mind in a proceeding 
under Act XX XV of 1858 inthe year 1893, Asa result bis wife 
Soudamini was appointed guardian of his person and the manager 
of bit property (Vide Exbibit Р). 


The evidence given under the first heading was almost entirely 
oral. The learned Munsif came toa definite finding that Gobinda 
was of unsound mind at the time the certificate was filed ; but 
be reached this finding in & most halting manner for example, 
he observed very shrewdly that after such a lengthy lapee of time 
itis very easy to fill up gaps in the evidnce in order to improve 
the case. He also said that the evidence would not be incon 
sistent with the position that Gobinda though normal to a certain 
extent was not perfectly normal This, of course, is quite insuffi- 
cient to prove that he was of unsound mind. In the view which 
he took of the case, the learned Subordinate Judge did not think 
it necessary to examine this evidence at length, He, however, 
observed that he could not attach much importance to this oral 
evidence in viaw of the fact that a guardian was actually appointed 
in the proceedings under the Lunacy Act. Не was clearly dis 
satisfied with it and unable to hold on this evidence that Gobinda 
was actually of unsound mind at the time when the certificate 
was filed, 


Furthermore, this evidence, even if true, is quite useless, 
Even if it ів supposed that Gobinda was of unsound mind when 


‘the certificate was ‘filed, a notice under section 7 was properly 


served upon him, There was nothing before the certificate officer 
to suggest that he жая not perfectly sane. Section 41 of the Act 
lays down that where the Certificate-officer is satisfied that the Cor- 
tificate debtor is of unsound mind, he shall permit him to be repre- 
sented by ару suitable person. "The only material before him was 
a report by the seiving peon of one of the processes to the effect 
that he was wrong in the head. Even if this report were well foun- 
ded, it would not necessarily mean that he was of unsound mind; 
nor would it make the ceitificate void it would merely givo a 
right to bring a suit under section 36 ofthe Act . 


Vou. LXIX,] HIGH COURT, 


Exhibit ‘F’ of course, is a „far stronger piece of eviderice. It 
establishes that Gobinda was adjudged by the Court to be of un 
sound mind in а proper proceeding, and that Soudamini was 
appointed his guardian and manager in the year 1893. 

Now section 11 of that Act provides for an enquiry by the Court 
on & proper application whether the unsoundnets of mind has 
ceased, Мг, Das contended that zntil such an enquiry is held, 
the person adjudged to be of unsound mind continues to be under 
a disability. Mr. Chakravorty, on tha other hand, contended that 
the lunacy is determined not by an order of the Court but by re- 
covery. He admitted that failure эу the lunatic to apply under 
section ят after recovery might raire equities in favour of persons 
bona fide taking transfer of properties rom the manager but conten- 
ded that actual competance to deal with the estate himself would 
depend upon recovery. The learned Subordinate Judge apparent- 
ly took the first view. The learned Миы with some hesitation 
took the latter view. I may say that as at present advised I should 
be disposed to agree with the learned Munsiff, 

The question, however, is of no practical importance in the 
present case. The burden of prcving that Gobinda recovered 
rests upon the plaintiffs, and they have entirely failed to discharge 
it The learned Munsiff has referred to the fact that shortly before 
the filing of the certificate in a suit instituted by Soudamini it was 
alleged that Gobinda wasa lunatic. It does not appear that any 
attempt was made to traverse this allegation. Then again, ina 
suit two years earlier (1919) Gobinda was represented by his guar- 
dian Soudamini, It was urged that be was not of unsound mind. 
This pler, however, was overruled. Digendra and the other plain- 
tiffs were parties to that suit. It would be quite idle to contend 
that there isany reliable evidence to show that Gobinda ever re- 
covered. 

The result, therefore, is that onthe materials it must be held 
that Gobinda was of unsound mind st the time when the certificate 
was filed. 

Tt was accordingly argued by Mr, Das that as Gobinda was not 
properly represented in the proceedings the certificate was void. 
In this connection reference was made to the case of Puraa Chan- 
dra Kunwar v. Maharaj Dhiraj Beioy Chand Mahatad Bahadur 
(r. That case was concerned with a decree passed against a minor 
who had been described as a mejor, It was held that such 
a decree is a nullity. The decision is wide enough to cover 

(1) (1913) 19C. L, I 13, +. 
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the case of a perron who had been adjudged to be of unsound 
mind. з 

There is however, an essential difference between a decree 
passed by a Court and a certificate, A decree cannot be made 
without propet service on the defendant and without some evi 
dence. А certificate has the force of a decree when signed under 
Section 4 and filed under section 7 of the Public Demands Reco- 
very Act ; no evidence has to be taken and no notice has to be 
served. The failure to serve the notice under section 7 
does not even make the sale void. The terms of section 36 of 
the Act are perfectly plain, 


In the present case it was not even disputed that cesses were 
actually due from Gobinda. There is absolutely nothing wrong 
in the certificate and it cannot be held that it was void.- The 
mistake made was in connection with the service of the notice 
under section 7. It was actually served on Gobinda, instead of 
upon his guardian. Ав I have already pointed out, by the very 
terms of section 36, the sale was not void. 


It is desirable to advert to one other matter which was argued 
by Mr. Chakravarty. "It was contended that in view of the wcrd- 
ing of section дт the certificate-officer is not bound to serve a 
notice under section у on the guardian appointed in proceedings 
under the Lunacy Act. The section provides that a certificate 
officer must himeelf be satisfied that the certificate-debtor is of 
unsound mind. In the view which I have already taken it is not 
Lecessary to decide this point. I 


The result is tbat the appeal fails and ds dismissed with 
costi. 


Leave to appeal is refused, 
Р, R Appeal dismissed, 


Vor. LXIX] HIGH COURT, 
Before. Mr. Justice A. С. R. Henderson. 


DHARMANATH SARMA аа; DEVA SARMA 
р, 


MADHU CHANDRA MAHANTA AND OTHERS,” 


Haint rejection of for non-payment of deficit Couri-/ee -Order of rejection 
set aside— Further extension of time granted—Civll Procedure Code 
(Act V of 1908); Section 149—Such erder of extension, if a geod aud 
salid order. — 


If a Court rejects a plaint for non payment of deficit Court fee and then 
seis aside the order of rejection and grants extension of time for payment 
of further Court fee under section 149 of the 21711 Procedure Code : 


Held, that such an order of Court is a good and valid order until it is set 
aside by a superior Court or in а proper proceedings. 

Appeal by the Plaintiff. 

The material facts will appear from the judgment, 

Mr. Manmatha Nath Roy (Jr.) for the Appellant. 

No оме for the Respondent. 

The Judgment of the Court was ss follows: 


This appeal is by the plaintiff, Tho suit was dismissed as barred 
by limitation and the merits of the zare have not been enquired 
into. : 

The facts which gave rise to this Jecision are as follows: The 
suit was filed within time оз the ist of February, 1935, The 
Court-fees were deficient and tim» was eventually allowed upto 
the 11th of May. As the deficit Court-fees were not paid by 
that date, the plaint was rejected. The plaintiff, however, appeared 
on the syth with the necestary ccurt-fees and prayed for an 
extension of. time o^ the. ground that he had gone to Bengal on 
business and there fallen ill. This prayer was allowed and the 
order rejecting . the plaint set arde, Summonses were then 
issued and defendant No, # admitted the claim, Defendant No. 1 
contested the suit raising, amongst o.ber things, this plea of limi- 
tation. The plea has been accepted Ey both the courts below, 

The contention made in support of this plea was that when 
once the plaint h&d been rejected, tbe Munsif had no power to 


*Appea! from Appellate Decree No 47: of 1937, agalast the decree of A. 


Ahmed, Esq, Special Subordinate Judge, Assam Valley Districts (Kamrup). 


dated the goth April, 1935, afficmlog that of В, R. Khonnd, Esq. Молі 
Gauhat! dated the 12th August, 1935. 
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pid give a further extension of time under section 149 of the Code of 
1939. Civil Procedure, 


Dharmanath Sarma It is to be noted that this contention was raised at the trial, 
alias Dera Sarma There never had been an application asking the Munsif to review 
Mida Chandra his order. When th» question was raised, the Munsif began to 
pais wonder under what section of the Code he had passed this order. 

He reached the conclusion that section тт had no application 

&nd he was supported in that view by the decision in the case of 


Sarat Chandra Sen v, Mrityunjoy Roy Chaudhuri (т). 


He doubted whether the case came within the provisions of 
О. 47, and was further satisfied that if it did, he had not followed 
the proper procedure, He accordingly dismissed the «uit as 
barred by limitation, In appeal, the learned Subordinate Judge 
accepted both his findings and reasons given for it. 


In my judgment, both Courts below have missed what is the 
real point in the case, The fact remains that, rightly or wrongly, 
the Munsif did allow time under section 149 and the ques- 
tion for decision of the Court really was whether this order was 
a nullity, In my opinion, until it is set aside by a superior Court 
от in proper procedings it remains a perfectly good order,—whether 
rightly or wrongly made or whether made for good or bad reasons, 
It is not open to the defendants to treat it as though it had never 
been made and their proper course was to apply either in review 
or revision. to have it set aside as they have not done so, it remains 
an order. | 

This appeal is accordingly allowed. The decree ditmissing 
the suit is set aside and ihs case remanded io the Court of the 
Мапа! to be heard on the merits, As defendant No, s admitted 
the claim, there is no reason why he should be made liable for 
costs in connection with the appellate proceedings, As between 
the appellant and defendant No. т, costs in this Court and in the 
lower appellate Court will abide the result. 


P, в. Appeal allowed. 


(1) (1934) I. L. К. 62 Cal. 61. 


VoL, LXÍX.) njan court, 


Before Mr. Justice S, К. Ghose and Mr. Justice 
B. К. Mwkecrjes, 


JYOTI PROSAD GHOSH 
Р, 
KUMUD BEHARI BOSE AND OTHERS, * 


Rent free grant, lands held wndér—Ons— inference of rent free grani— 
Long possession coupled with non-payme-c! of rent. — 
The onus of proving that the lands are berd under a rent free grant is on the 
plaintiff setting up the grant. 


From long possession coupled with non-payment of rent it is open to the 
Conrt to draw an infe rence that there must пауз been a rent free grant at the 
beginning. 


Appeal by tbe Plaintiff, 


Suit for a declaration that certsin eniries in the rettlement 
records are incorrect, 


The material facts will appear from the judgment. 


Dr. Radhabinode Pal and Mr. Shamcfada Majumdar for the 
Appellants, 


Messrs. Hiralal Chakravarti and Dijan Behary Mitter for the 
Respondents, 


The judgment of the Court was as follows : 


Mukherjea, J. :--This appeal i on behalf of the plaintiff 
and it arises out of a suit commenced by him fora declaration 
that certain entries in the settlement records are incorrect. The 

, facts are rather simple, The plainzffs case is that he and bis 
co-tharers were in possession of the lands in suit which lie out- 
side the ambit of the revenue pay-ng mahal from before the 
time of the permanent settlement im assertion of their Nishkar 
right. Defendants Nos 1 and a who are the ijaradars under 


the proprietor, Raj Krishna Deb hed got certain entries in the. 


record-ofrights made behind the back of hs plaintiff, which 
recorded the plaintiff as tenant under defendants Nos. т and s 
and the land as liable to be assesecd with rent. Plaintiff says 


*Appeal from Appellate Decree No. 1145 of 19:7, against the decree of 
В. F. Lodge, Esq., Additional District Judge, 3rd Court, of 24 Parganas, 
dated 16th April, 1957, reversing that of Surendra Nath Mitra, Esq., 
Additional Subordinate Judge, and Court, 24 Parganas dated the goth 
November, 1936, * M 
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that these entries are ircorrect and that be is entitled to hold the 
lands free from payment of any rent or revenue. The trial Court 
held on evidence that the lamds undoubtedly lay within the 
ambit of the wal weka] and an old са which was produced by 
the landlord showed that the plaintiff's predecessors were tenant 
in respect of the lands in suit, The Subordinate Judge held 
however that there was evidence of long possession on the part 
of the plaintiff and his predecessors without payment of any rent 
to the landlord. This would give rise to a presumption of a 
rent-free grant in favour of the plaintifi’a predecessor. On that 
view of the case, the plaintifi’s suit was decreed. The defendants 
took an appeal against the decision of the lower appellate Court 
and that Court reversed the finding of the Subordinate Judge 
and came to the conclusion that the evidence was not sufficient 
to establish any rent-free grant in favour of the plaintiff or his 
predecessors, It is against this decision that this second appeal 
has been preferred, 

On hearing the learned Advocates on both sides, it seems to 
us that the question is really one of fact, In the first place, it 
may be noted that the plaintiff did not set up any rent-free grant 
in his plaint, His case was one of revenue free grant and the 
lands were alleged to be held under a revenue free title from 
before the time of the permanent settlement and this averment 
has been negatived by both the Courte below. Not -only the 
record-of-rights are against the plaintiff but the Аа defi- 
nitely cstablished the relationship of landlord and tenant between 
the plaintiff and the defendant's predecessor. The onus there- 
fore undoubtedly lies on the plaintiff to show that the lands are 
held under а rentre» grant, It is true no doubt that from 
long possession coupled with non-payment of rent, it is open 
to the Court to drawan inference that there must bave been 
a rent-free grant at the beginning the evidence of which is not 
forthcoming. But the question is really one of fact and the 
lower appellate Court has considered this matter and set out the | 
various circumstances which according to him would negative 
the inference in the ргевепі саве. I cannot say that іп taking this 
view it bas committed an error of law, 

The appeal is dismissed with costs, 


Ghose, J, :—1 agree. 
P. R ` Appeal dismissed, 


Vor. LXIX,] HİGH COUFT, 
Before Mr. Justice S. К. Ghose and. Hr, Justice В. К. Mukherjea, 


5м. RASIDUNNESSA KHATUN AND ANOTHER 
D, 


NABIN CHAND3A NATH.* 


Bengal Tenancy Act (VIL ef. 1585), SecHer. 153— Appeal, (f incompetent— All 
persons entitled lo receive reni net Lrought on record, tf a gestion 
as tothe amount annually payable. 


In a sult for rent one of the defences in the suit was that all the persons who 
were entitled to receive rent bed not been bought on the record. This plea 
was negatived by the first conrt but the isver appellate Court upheld It and 
held the suit to be barred. It was not disprted that the first court had final 
jurisdiction under Section 153 of the Bengal Tenancy Act. 


Held, that the appeal to the lower appellate Court was incompetent under 
Section 155 of the Bengal Tenancy Асі, 

Appeal by the Plaintiffs, 

Suit for rent, 

The material facts will appear from the judgment. 


Messrs. Abinash Chandra Ghoss and Rasidul Hasan for the 
Appellants. 


Dr. Radkabinode Pal and Mr, Chaadra Sekhar Bhowmick for 
the Respondent. 


The judgment of the Court was as follows: 


Ghose, J.:—This':econd appeal arises out of a suit for rent 
which was decreed by tbe first Court ard dismissed by the lower 
appellate Court. One of the defen-es in the suit was that all the 
persons who were entitled to receive rent had not been brought 
оп Ње record, It is also urged that no arrears of rent were due. 
The first Court held: tLat the plaintris were alone entitled to the 
16 annas of the rent and the entire arrears were due as claimed. 
The lower appellate Court held that one co-sharer Ajimanessa 
had not been impleaded and therefcre the ruit was barred under 
Section 188 of the Bengal Tenancy Act. 


The first point taken in tbis apal is that the Munsif in the 
first Court had final jurisdiction under Section 153 of the Bengal 


* Appeal from Appellate Decree No. 470 cf 1937 (with application) against 
the decree of Makban Lal Mukherka, Erg- Subordinate Judge, grd Court, 
Tippera, dated the gend May, 1936 reversing that of Prato] Chandra Roy, 
Esq., Munsiff, таё Gourt, Bramhanberia, dated tte запа day of August, 1935. 
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Tenancy Act and that the appeal to the lower appellate Court 
was incompetent. Dr. Pal appearing for the respondent does not 
dispute that the Mansif had final jurisdiction under Section 153 
of the Bengal Tenancy Act but he contends that the Munsif in: 
effect decided a question as to the amount of rent annually payable, 
Ho has drawn our attention to issues Nos 3 and 4. Issue No. 3 
runs thus: “ What would the plaintiffs get in this sui?" Issue 
No.4: “To what relief, if any, are the plaintifs entitled?” His 
contention is that virtually upon these issues the Munsif decided 
that the amount of rent payable to the plaintiff was the entire 
16 annas, But really these issues were raised because of the 
defence plea of payment, although the defence also contended that 
the plaintiffs were not entitled to the entire 16 annas, There was 
no question as to the amount of ent annually payable. It was 
nobody’s case that the plaintiffs were entitled to separate realization 
of a share of the rent eubstantially, I can see no difference between 
this case and the case of Munshi Salimuddin Ahammad v. Rahim 
Sheik (1). ‘There, it is true that there was no issue as to what 
was the amount payable in the suit, but the main issue was that 
the plaintifs were not entitled to the entire 16 annas and it was 
pointed out that once it was decided that the plaintiffs had no 
co-sharers there was no occasion to decide and in fact it was not 
decided that there was any share of the rent payable to the plain- 
tifs, The same is the case here, Therefore, Section 153 of 
Bengal Tenancy Act applies and the appeal to the lower appellate 
Court was incompetent. Dr, Pal bas further contended that since 
the point was not raised in the lower appellate Court it ought 
not to be allowed to be raised now, because if it had been raised 
in the lower appellate Court that Court would have considered 
if it would have interfered with the decision of the first Court in 
revision, But on the merits it does not seem to us that there 
was any case made out for revision. That being the case the 
appellants are entitled to succeed, А 

The result is that the judgment of the lower appellate Court 
isset aside and that of the first Court restored with costs, Parties 
will bear their own costs in this Court and the lower appellate - 
Court. 

No order is necessary on the application under Section 115 
of the Co de of Civil Procedure. 

Mukherjea, J. :—1 agree. 
Р, Re Appeal alloteed, 

(1) (1926) зе C. W. N. 856. * 


w 


w” 


Vor, LXIX,] " нав COURT. 


Bifora Mr. Justics R, C, Міну and Mr, Justices N. A. 
Khund har. 


SAHEB MEAH Апр OTHERS 
v, 


LALIT MOHAN CHOUDHURY AND OTHERS,* 


Civil Procedure Code (Act V of 1908), Order 41, rnlé 33, what it contemplates 
and scope of—Respondent i/ can urge c point without filing cross-objection 
—Deocument how io bs comsirusd, 

Order 41, rule 33 of the Code of Clvil Procedare contemplates modification 
of the decree by the appellate Court at tke instance of the appellant. [t has 
no scope where the respoadent іа effect wart to maintain the decree of the 
lower Court or when the decree under appeal is not modified fn appeal. 

The power contained In Order 41, mle 33 of the Code of Civil Procedure 
should be limited to those oases where as a result of the appellate Court's 
laterference with the decree in favour of the appellant, further Interference Is 
required ín ocdac to adjust the rights of tie parties in accordance with justice, 
equity and good consclence: Gangadhar, Kuradi v. Banabashi ladikari (1) 
referred to, 

So Jt is not open to a respondent in an appeal without Sling a cross.objection 
to urge a polnt which if accepted would -otally oc in part destroy the decree 
made In favour of the appellant, 

A document must be construed as ıa whole and it is not legitimate to pick 
out one or ‘two paragraphs and rely upon them only and discard the reat of the 
document, Tho Intention of the parties must be gathered from the whole of the 
document, 


Appeal by the Plaintiffs. 

Suit for a declaration that certain alots of land appertained to a 
cerlain Mahal and for other reliefs. 

The material facts will appear from the judgment. 

Masses, Chandra Sekhar Sen and Suihir Kumar Acharyya for 
the Appellants. 

Messrs, Narendra Kumar Das, Durgesh Prosa Das for the 
Respondents 


Mr, Harideb Chatterji (for Mr, Rassendra Mohan Majumdar) 
for the Dy. Registrar. 


*Appeal from Appellate Decree No. 1686 >f 1936 against the decree of K, К. 
Hara, Esqr , Additional District Judge, Chiztagong, dated the roth of February, 
1936 reversing that of Manindra Prasad Sinha, Esq., Subordinate Judge, aad 
Court, Chittagong, dated the 27 h Ssptember, 1934. 


(1) (1914) a2 t. L. T. 399. 
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The judgment of the Court was as follows : 


This appeal is on behalf of the plai ntifs and arises out of a 
suit which has been pending since the year 1922. The plaintiffs 
are the owners of a Taraf known as Taraf Azim Mukim and the 
defendants are the owners of another Taraf named Taraf Mahomed 
Rafi Khansama. Both these Tarafs have lands in Mouza Fatika 
in which there is а Hat known as the Hazari Hat. The lands of 
the two Taraís are intermixed at this place so that the Hazari Hat 
їз held on portions of land which appertain to Taraf Azim Mukim 
and on portions which appertain tothe other Taraf, Mahamed 
Кай Khansama. There were disputes between the owners of the 
aforesud two Tarafs which were settled by an agreement executed 
on the rath of Poush 1236 M. E. corresponding toa date in ths 
year 1874. This is a very important document in the case and 
has been marked as Ext. 3. Even after this agreement the terms 
of which we will hereafter examine in detail, disputes between 
parties with regard to the realizations from the Hat did not end, for 
in 1890 the parties fell out and again in 1894. It is not necessary 
for us in this appeal to consider the nature of the disputes between 
the parties in 1890 and 1894. 

The parties again fell out in the year 1917 and in that year pro- 
ceedings under section 145 of the Code of Criminal Procedure 
were started and on the 18th April 1917 forty-one plots out of forty- 
two plots which constituted the Hat were attached by the Magis 
trate under the provisions of section 146, Criminal Procedure Code 
and the seid attachment is still in force. The profits of the Hat 
derived from the plots so attached are being realised by the Collec- 
tor and they are in ceposit with bim. On the oth January, 1923 
the plaintiffs filed the suit, In the suit as originally filed the sub- 
tect matter was only 4o plots. The plaintiffs prayed for a declaration 
of their title to some of these 40 plots which they described in scho- 
аше (т) to their plaint as appertaining to their Taraf Azim Mukim, 
They also prayed for a declaration that these plots should be releas 
ed from attachment made by the Collector, They further prayed 
for an injunction to restrain the defendants from interferiog with 
their possession in respect of these plots. The third prayer in the 
plaint is à prayer which is material for usin this appeal Therein 
the plaintiffs prayed for a declaration that they were entitled to 
half of the monies which were then lying with the Collector and 
which would in future be realised by the Collector from the Hat 
till the attachment was withdrawn, In this plaint the plaintiffs did 
not include another plot which was’ attached bythe Collector, 

e 


- 
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that is plot No, s ofthe chitta of the Maghi survey. They did 
not include also another plot which Lad not been attached by' the 
Collector but which was included !n the Hat, namely plot №, І 
of the said chitta and of which plot the plaintiffs were in possession 
The defendants had not at any time challenged the plaintiff's title 
to Taraf Az m Mukim and they hava never disputed that the plots 
claimed by the plaintiffs as appertaining to the said Taraf did 
not really belong to them. The dispute between the parties was 
witb regard to the plaintiffs’ claim to the money which was actually 
lying with the collector or wlich wculd come to his hands during 
the time the attachment would Le there. The Court of first 
instance granted the plaintiffs a decree for 8 annas share of the 
same, overruling tbe defence that Һа claim could not be main 
tained unless and until the plaintiffs include in their suit all the 
plots of the Hat, namely plot No. = of the Maghi Survey Chitta 
of which they were in possession aad also plot No. a of the said 
Chitta which had in fact been attacaed by the Collector but which 
had not been included іа the original plaint. On appeal, the 
lower appellate Court took ths view that by reason of the afore- 
said defects raised in the defence of the contesting defendants 
the suit was not maiutainable. Against the decree so passed by 
the lower appellate Court the plaintiffs preferred an appeal to 
this Court, being appeal from Appel]ate Decree No. 565 of 1926. 
A Division Bench of this Court allowed the appeal being of 
opinion that th» suit ought not tc have been dismissed on the 
aforesaid defects but that the pleintifis should be allowed an 
opportunity to amend their plaint by including in their suit the 
said two plots so left out by ther. The case was accordingly 
remanded to the Court of first instance in order that the plaintiffs 
might amend their plain. On an emendment of the plaint being 
made this Court directed a de моро trial. After the records arrived 
in the Court of first instance, the plaintiffs amended their plaint 
by including therein both these plcts namely plots Nos. x and a of 
the Мары Survey Chitta, Inthe amended plaint they also stated 
that they were entitled to a moiety share of the monies lying with 
the Collector or which may-thereafter come into the hands of the 
Collector, on the basis of the aforescid agreement, Ext, 3. 

Tha defendants raised the following defences which are now 
relevant: (1) that the agreement, Ext. 3 is not a binding agree- 
ment inasmuch as some cf the then owners oí Taraf Mahamed 
Rafi Khansama had not joined. The persons who did not join, 
according to the defence, were Maniram, Rajballav and Fakir, 
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whose names appear in the genealogical tree printed at page яо 
ofthe paper book ; (2) that if the plaintiffs were to proceed upon 
the agreement Ex. 3 they cannot get any relief unless they bring 
into account the profits which they bave received and are receiv- 
ing since the date of the Collector's attachment from plot No. 1 
of the Марыі Survey Chitta ; (3) that inasmuch as 234 Kanis 
of land appertaining to the plaintiffs Taraf Azim Mukim had 
been acquired by the Government out of plot No. т of the 
Maghi Survey Chitta before 1917,—a portion of which is a part of 
the Hat, the plaintiffs are not entitled to rely upon the terms of 
Ext. 3 and claim on the basis thereof a half share of the afore- 
said monies, 

' The last mentioned defence however had taken different 
sbapes at different times. We stated above the nature of the 
defence as it appears in the written statement, but when ths 
matter was argued before the trial Court after remand, the defen- 
dants seem to have taken the position that they were entitled to 
claim a half share of the compensation money awarded by the 
Collector for the acquisition of the said 234 Karis and that was 
the position which they originally intended to maintain before 
the lower appellate Court in which they were the appellants, 
But at the time of the argument of the appeal before the lower 
appellate Court, the defendants gave up their claim to a share 
of the compensation money and took up the position that by the 
reason of the said compulsory acquisition, the plaintiffs, were not 
entitled toclaima moiety share inthe monies claimed by them 
but toa lesser share to be determined in portion of the areas of 
the respective Tarafe which were still left in the Hat after the 
compulsory acquisition. The lower appellate Court has given 
effect to that contention of the defendants, and inthis appeal 
we are mainly concerned with the point asto whether the lower 
appeliate Court was right in doing what it has done. 

Apart from the question which has been raised by the respon- 
dents’ learned Advocate with regard to the validity of the agree- 
ment, no other questions of a substantial nature hae been raised 
before us, The appellanis, however, pointed out to us that the 
ordering portion of the learned Judge’s judgment is defective and 
these defects ought to be removed. The learned Advocate for 
the respondents concurs in the prayer made to us by the learned 
Advocate for the appellants in thisrespec'. In any event, there- 
fore, whether the appeal succeeds or not, the ordering portion of 
the Judgment will have to be mide more definite, ® 
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The learned District Judge held that the plaintiffs must 
account for the profits in respect of plot No.1 of the Maghi 
Survey Chitta ; but he has not given clear directions in bis judg- 
ment as to the period for which the accounting isto be made. 
Both learned Advocates are agreed thet the account must be 
from the date of the attachment, namely the 18th April, 1917, 
till the other 41 plots of land are released by the Collector, with 
regard to plot No. з of sckedule (2) he his not directed any 
separate accounting ; and at one stags of the appeal before us 
it was contended by Mr. Sen appearing on behalf of the appel- 
lants that that plot being in the possession of the defendants 
should also enter into accounts. But on an examination of the 
record we find that that is one cf the plots which had been 
attached by the Collector and therefore ths rents and profits 
realised in respect of that plot are included inthe sum of money 
which is inthe hands of the Collector and the sum of money 
which the Collector will realise till the attachment is levied. We 
do not consider that there is any defect either inthe judgment 
or in the ordering portion of the jucgment in tbis respect. One 
point must be made clear, however, that in teking the accounts 
in respect of plot No. т of the Maghi Survey Chitta, the liability 
to render accounts is on the plaintiffs, because admittedly the 
plaintiffs are in possession of that plot which has not been attached 
by the Collector ; and іп taking these accounts the question яв to 
whether the plaintiffs have at their own costs improved the lands, 
will have alto to be taken into consideration ; if any improve- 
ments have been made at their costs by reason of which the 
profits therefrom have been erhanced, the plaintiffs will be 
entitled to get credit for the amount so spent by them in its 
improvements, 

The learned District Judge has however held that inasmuch 
as 276 Kanis out of the plaintiffs’ Taref Azim Mukim has been 
withdrawn from the Hat by reason of the land acquisition proceed- 
ings, the plaintiffs would be entitled to have a declaration that 
they are entitled not to a half share but to a/sths share of the profits 
ofthe Hat, This share has been determined on the basis of the 
areas of the respective Tarafs which are still in the Hat after the 
acquisition of 334 Kanis of land аз aforesaid. Against this decree, 
the plaintiffa have preferred this appeal: but there is no appeal 
or memorandum of crossobjection preferred by the defendants 
respondents, The foundation on which the judgment, of the 
learned District Judge rests is the agrcement of the year 1874, 
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namely Ext, 3. He recorded a finding in the following manner: 
that that agreement was not executed by some of the owners of 
Taraf Mahomed Кай Kbansama, namely Raj Chandra defendant 
No. 1, Maniram, Rajballay and Fakir, With regard to defendant 
No. 1 Raj Chandra, he recorded a finding that he had accepted 
the agreement later on, After recording the aforesaid finding ha 
remaiked that the eviderce was rot very satisfactory on the point 
as to whether the defendants appellants predecessorein-interest 
who had not executed the agreement bad accepted it later on, 
but the onus was on the raid defendants appellants to prove that 
they had not subsequently sccepted the agreement and that onus 
has not been satisfactorily discharged. Then he stated that the 
admission of defendant No. r that be was bound by the agreement, 
though he is not a signatory was relevant fact and that it would 
not be an unteasonable inference from that fact to eay that all 
the owners of Taraf Rafi Khansama including those who were 
not signatories to it Lad accepted the same. Mr. Das who appears 
for tho respondents challenges this finding. Hoe says that the 
onus has been misplaced and the finding therefore is a finding 
which is open for revision in second appesl If it had been open 
to Mr, Das to argue this point, it would have carried great force ; 
but there is a legal bar in his way. As we bave atated before, 
he bas not filed any appeal or memorandum of crosobjections 
against the decree. As a respondent he can mupport the decree 
as made without filing any crost-objection by challenging even 
the findings or some of the findings recorded against him by the 
lower appellate Court. But in our judgment he cannot urge a 
point which if accepted would totally or in part destroy the 
decree made in favour of the appellants, If this finding is reversed, 
the plaintifi's claim to the money for which they have gota part 
decree will have to be discharged. Feeling this difficulty, Mr, Das 
invokes the provisions of order дт, rule 33, Civil Procedure 
Code and says that we have power to make any order which 
ought to have been made in the lower Court, even if bis clients 
have not preferred any appeal or filed а memorandum of crost 
objections and so it is open to him to challenge thi» finding and 
so destroy in effect the foundation on which the part decree as 
made by the learned District Judge rests In our judgment, 
tule 33 of order 41 of the Code, though couched in very broad 
language, does not contemplate a case of this description, That 
rule gives to the appellate Court power to pari any decree and 
make any order which ought to have been passed ог made, etc, 
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This rule contemplates modification cf the decree by the appellate 
Court at the instance of the appellant. It has no scope where 
the respondents in effact want to maintain the decree of the 
lower Court or when the decree under appeal is not modified in 
appeal Мг, Das made his position clear, Ho says that he wanted 
to maintain the decree of the lowar Court and did not want it to 
be disturbed ; but still be wanted to sttack the finding on which 
the decree of the lower appellate Court in respect of the money 
claim entirely rests, The scope of Order, 41, rule 33, Civil 
Procedure Code has been considered in many cases by this 
Court, Sir Lawrence Jenkins, С, J. pointed out in the case of 
Gangalhar Muradi v. Banabashi Padikasi (1) that the power 
contained in that rule should be limited to those cases where as 
a result of the appellate Court's interference with the decree in 
favour of the appellant, further inter:erence is required in order to 
adjust the rights of the parties in accordance with justice, 
equity and good conscience. We hold accordingly that it is not 
open to the respondents, in view of the fact that they have not 
preferred any memorandum of cross objections or any appeal, 
to attack the finding ofthe learned District Judge that the agree- 
ment Ext. 3 is binding on the parties to this suit, This leads 
us to the only substantial questica raised in the appeal by the 
appellants, namely whether the share of the plaintiffs in the 
profits of the Hat is to be since the 18th of April, 1917, half or 
e/sthe. This depends solely upon the construction of the 
agreement Ext 3 and so the lower appeljate Court was justified 
in allowing the defendants to raa the question of shares for 
the first time before it. The document, acording to the well. 
known principles of the construction must be construed as a whole 
and it is not legitimate to pick cut one or two paragraphs and 
rely upon them only and to discard the rest of the document. 
The intention of the parties mum be gathered from the whole 
of the document, In the first portion of the document, it is 
recited that there is an old Hut named the Haziri Hat in exis. 
tence for more than one hundred years within Mouz: Fatika 
on т Drone 9 Kanis 3 Gandas afd: Kara of land which con- 
sists of тз Kanis and тт Ganda; of land which appertain to 
Taraf Mahimed Rafi Khansama and which has been described 
in schedule (1) of that documen:, and of rz Kanis та Gandas 
т Kara of land which appertain to Тага Azim Mukim and 
which lands hara been describe] in detail in schedule (з) 


(1) (1914) 22C. L, J. 392. 
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attached to -the document, The document further proceeds 
to say that the lands of two Tarafa are so mixed up that in front of 
the stall raised on the land of one Taraf there are lands of the 
other Taraf and by reason of that fact various disputes and 
litigations have been going on between the parties ín respect 
of realisation of the profits. From the recital it appears that 
almost equal areas of land арремаіпіор to the two  Tarafs 
Mohamed Rafi Khansama and Azim Mukim were included 
in the Hat. Clauses (2) and (4) of the document are of import- 
ance, Clause (2) runs as follows: ‘In reference to all the lands 
of all the plots ( meaning all the plots included in the schedules 
1 and 2 of the said document) without taking into consideration 
the ownership of the Dag in which any land is situated in the afore- 
said liat whether it appertains to your (the owners of Taraf Axim 
Mukim) жай or mine (the owners of Taraf Md. Rafi Khansama) 
out of all sorts of dues such as rents etc, which are payable in 
respect of all shops situated in the Hat you (the owners of Taraf 
Azim Mukim) shall take and receive 8 annas of the entire 
16 annas and we......Brindaban Choudhury and Jagol Kishore 
Choudhury and Padmalochan Choudhury......shall get and take 
the remaining shares," Clause (4) provides for equal division of 
the selamís or fees that would be realised on account of the shops 
or temporary stalls etc. There is no provision in this document 
as to what is to happen if some of the lands which were then 
known asthe Hat lanis had been acquired either under Land 
Acquisition proceeding or were not available for the purpose of 
the Hat. The parties to the document failed to make specific 
provisions with regard to the same, In our judgment, the pream- 
ble to the document furnishes the indication as to why the shares 
in the profits were divided half and half. It is because the lands 
of tbe two Tarafs which were in the Hat were almost of equal 
area, the difference in areas being about a Ganda, that is to my 
the laads of Taraf Mahamed Rafi Khantama in the Hat were less 
than the lands in the cther Taraf in the Hat by a fraction of 1/300. 
Clautes (2) and (4) of the egreement clearly indicate that the 
profits are to be divided equally between the owners of the two 
Tarafs irrespective of the question as to where the shops or stalls 
were; if most.of the shops or stalls were on the land of Sche- 
dule (2) of the document and few of them were on Schedule (r) 
and the rest of Scheduls (1) were vacant still that would entitle 
the owners of the lands of Schedule (1) to claim half of the rents 
and profits and hilf of the slani. Tha division, therefors, inta 
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half and half was to be irrespective of :be amount of profits actually 
realised from the different parcels of land included in the Hat. 
As we have already stated the intention of the parties is quite 
clear as to why their shares were -ixed in that proportion, Itis 
because the lands of each of the Tarafe within the Hat were 
equal inasmuch as 234 Kanis of land appertaining to Taraf 
Azim Mukim has gone out of the Hat, according to the govern- 
ing intention аз can be gathered from the document which we 
have noticed above the parties сал only have shares in propor 
tion to the areas of land left in the Hat. This construction which 
wo beye put upon the document eccords with the justice of the 
case, for it would be unreasonable to hold that the plaintiffs 
would be entitled fo the whole of the compensation money awarded 
in respect of 23 Kanis of land scquired and would still, be 
entided to claim half share of ths profits accruing from the 
entire Hat after the acquisition. We accordingly hold that 
the sbares of the plaintiffs and tke defendants in tbe profits of 
the Hat ought to be in proportion of the respective areas of 
the two Tarafa, the plaintiffs’ Taraf and the defendants’ Taraf, 
which are in the Hat after acquisition. We accordingly affirm 
the judgment of the lower appellate Court that the plaintiffs 
are entitled to only 2/sths share arc the defedants to the remain- 
ing 3/sths share in the profits of th» Hat and a declaration to that 
effect must be made. 


The result, therefore, is that the appeal falle and must be 
dismissed. But as we have already stated the order must be 
made more specific. The decree tkerefore will be in these terms : 
The plaintiffs title is declared to those lands of the Hazarir 
Hat as are covered by the M. S. snd С, S, plots in schedule ag 
have been found by the Commisaiorer. It is further declared that 
the plaintiffs have their alleged right to enjoy all the rights 
in the Hat as have been conferred cn them by the Sanmatinama, 
Ext. 3, in respect of the lands cf schedules Ка to Cha subject 
to the modification that they would be entitled to 2/sths share 
instead of half share, that the plaintiffs may get the attachment 
Order passed under Section 146, Criminal Procedure Code vacated 
‚ оп producing a ‘copy of the judgmeat and decree ; that the plain. 
tiffs must render accounts of the rents and profits in respect of plot 
No. r of the Maghi Survery Chitla from the r8th April, 1917 
till the attachment by the Colleccor is withdrawm. In taking 
the accounts, "the question as tc whether the plaintiffs have 
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made any improvements and what costs they had incurred for 
the same, must be taken into account, 

After the said amount is ascertained, the plaintiffs’ share in the 
same should be taken to be a/sths and the - defendants s/sthr, and 
onthe basis thereof the amount which the plaintiffs have taken 
in excess of their said share from out of all profits of plot No. т 
of the Maghi Survey Chitta, must be ascertained ; and‘ deducting 
the said excess amount which the plaintiffs have appropriated 
from 2/stha of the money that may be in the hands of the 
Collector, the balance would be the amount to which the plain- 
tiffs would be entitled. 

Subject to the above modifications and directions the appeal 
is dismissed. Each party will bear his own costs'in this appeal. 


P, Re Appeal dismissed, 


Befors Mr, Justice S. К. Ghose and Mr. Justice 
B. K, Mukherjea, 


KEDAR NATH TUSHNIAL AND OTHERS 
v. 


RAJ KUMAR DAS AND OTHERS,- 


Will—Part lesi—FProbate, if cam bs granted — Dus execution of the Will 
Burden of proof om the prejeunder— Court competent te disregard the 
testimony of some of the attesting witnesses, 


lf a part of а will із lost, probate may be granted if Ње contents are proved, 


Where a will consisted of five pages, and all but the first page were found to 
be genulne, and as to the first page the evidence was sufficient to show the con- 
tents 1 

Held, probate of the will could be granted, 


Sugden V. Lord St. Leonards (1); Weeduardy, Goulstene (2); Kedar 
Nath т. Sarefini Dast (5) refecrad to. 


‘Appeal from Original Decree Nos. 57 and 58 of 1998, against the decree of 
J. Younle, Esq., District Judge of Sylhet, dated the 23rd of December, 1937. 

(1) (1876) L. R. ІР, D. 154. 

(2) (1886) L. К, тт A. C. 469. 

(3) (1899) 1. L, К. 26 Calc. 634. . . 
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Per Mukherjea, F.: The burden of proving due execution of the will is 
always on the propounder and the burden 3 not lessened by the fact that the 
propounder Is a stranger to the family anc the attesting witnesses are men of 
the opposite camp. The Court Is, of course, competent to disregard the testi- 
mony of some of the attesting witnesses and эгопосасе In favour of the will, if 
it la satisfied from the evidence collectively ar from the circumstanoes of the case, 
that the requirements of law have been complied with and that the witnesses 
who had spoken against the Will had not spakea the truth. 


Brakmadat т. Chaudan (1) referred to. 

Appeal by the plaintiffs, 

Probate proceedings: 

The material facts will appsar from the Judgment. 

Dr. S. C. Basak, Dr. М. С, Sen Gupta and Mr, Priyanath 
Dutt for tha Appellants. 

Messrs Atul Chandra Gupta, Hiralal Chakravarti, Nikunja 
Behary Roy, Bhabesh Chandra Barua for the Respondents, 

С, А, Y. 
The judgment of the Court was as follows : 


S, К. Ghose, J. :—The appellants before us were the peti 
toners in the lower Court and they are the heirs of one Damodar 
Das Tushnial who was a creditor to the estate of Joyram Das, de- 
ceased, In these proceedings, they seek to establish that Joyram 
validly executed a Will bearing date 31и Bhadra, 1334 correspon- 
ding to 17th September, 1937. It is not disputed that prior to 
that date, that is to say, on the oth Falgoon, 1318 corresponding 
to arit February, 1912 Joyram vatidly executed another will 
which was registered, At that time, Joyram had two wives, two 
daughters and four sons. At the time of the disputed sscond will, 
one of the wives and one of the deughters had died and three of 
the sons had attained majority. Тһе main difference between the 
two wills may be stated as follows: By the first. will Joyram dedi- 
cated all bis immoveable properties to an idol and bequeathed 
his moveable properties to his sons He appointed his sons as 
shedaits and named two executors who were to administer the es- 
tate until the sons had attained majoriry. By the second will, only 
a portion of the moveables were mace dsdutter and the remaining 
immoveable properties were given to the four sons, ` Certain 
other provisions were made in favour of his wife and one daughter 
who were then living, Joyram disd on sth October, 1937. It is 
further alleged that five days before his death, on the goth Septem- 


(1) (1914) OG W. №. 192. , А 


Fanuary, ro. 
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ber, 1937, Joyram executed a deed of gift in favocr of his second 
son Jitendra in respect of a piece of immoveable property. This 
deed of gift was registcred after Joyram's death, but the second 
wil remained unregistered. For some time after Joyram’s death, 
no application for probate was made in respect of either of the 
two willa It appears that on айпа January, 1939, Joyram’s sons 
took a loan of Rs. босо by mortgaging some of the immoveable. 
properties which would passto them by the terms of the sscond 
wil. This loan was given by a Land -Mortgage Bank and the 
evidence is not now disputed that at that time the second will 
was shown to some of the directors of the Bank by way of proving 
the title of the mortgagors. About two months later, on 28th 
March, 1929, the four sons of the. testator again raised a loan of 
Rs, 2000 by mortgaging some of the properties which would 
pass to them by the second will. This document was also shown 
to the mortgagees and was in fact made over to them for keeping 
as title-deed. Опе of the mortgagees bas deposed and the evi 
сепсе on that point is not questioned, On the 13th August, тозо, 
Mohendra Chandra Das who was one of the four executors named 
in the second will filed an application for probate of that will 
The proceedings contiaued for four months until rath December, 
1930, when the case was dismissed for default. It may be noted 
here that to that application for probate one Manindra Kumar 
Dey as an attesting witness to the second will signed his name 
in verification of the application. Then followed another transac- 
tion. On 7th December, 1931, the four sons applied to Damodar 
Das Tushnial for a loan of Ra, goco upon a mortgage of properties 
bequeathed to them by the second will At that time, this 
document was in the custody of the Court, having been there 
since the filing of the application for probate on the 13th August, 
1930 The loan was given by Damodar Das Tushnial and a 
part of the money went to pay off the debt due to the Land 
Mortgage Bank, Thena step was taken which may be described: 
as curious. On 4th January, 1932, two affülavity were sworn, 
one by Mohendra Chandra Das and the other by Dayadra Nath- 
Das who were two of the four executors named in the second- 
will In these two affidavits, these two persons stated that they - 
would not take probate or Letters of Administration of the will 
in question. These affidavits were filed in Will Case No. 65 of 
1930. The other two executors named in that will were Jitendra 
and Jamini, two of the four sons of ths testator. It may be stated 
here that there is further evidence that the tesfetqr's sons were 
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dealing with the properties as if taese properties had passed to 
them as secular. properties in accordance with the terms of the 
second will This evidence will be referred to later. Upto this 
time, the first will had not been mentioned in Court. It appears 
that the firm of Abdul Majid ob-ained a money decree against 
the four sons and started executioz case on róth July, 1932, and 
proceeded. to attach the moveable properties. Оп rsth August, 
1933,the sons filed a petition alleging that the decree had been 
adjusted.. The point to note is that two days before thi, on 
r3th August, 1932, an application for probats of the first will 
was made for the firsttime. This application was filed by Raj 
Kumar Das, one of the executors named. in the will. The evi- 
dence is that the first will was all along in the custody of Raj 
Kumar, Asa result of this application, probate was granted on 
3rd September, 1933. Then Raj Kumar filed a claim case in 
the execution case, This claim сьве appears to have beon dis 
missed on 27th Мау, 193z. Meanwhile, on s7th September, 
1932, the present appellants filed two applications, one for the 
revocation of the grant of probate in respect of tho first will and 
the other for Letters of Administration with the second Will 
annexed. Petitions of objection rere filed by Raj Kumar, by 
Hemangini; the widow of the testator, and by the sons 
Hemangini and one of the witnesses Radhika Mohan Dutta wero 
examined on commistion, The other witnesses were examined 
in Court before Mr. Masih, the District Judge. He gave judg- 
ment holding in favour of the zpplicationg Namely, that the 
second will was proved and that the first will stood revoked. 
Against that judgment, Raj Kuma: Das filed an appeal to this 
cour. By the judgment dated gtk Febraary, 1937, D. №. Mitter 
and M. C. Ghose, JJ. set aside Mr. Masih’s decision and remanded 
the case for rehearing witha direction that the idol should be 
represented by a proper guardian before the Court. This was 
done and some of the witnesses were recalled and cross-examined 
before the then District Judge, Mr. Younie. He gave judgment 
taking a view contrary to that of Mr, Masih and held that the 
alleged second will had not been validly executed by Joyram. 
He accordingly dismissed the application. Against that judgment, 
these appeals have been filed, 

It is quite clear that if the second will be held to be validly 
executed, the first will will necessaril- stand revoked. The question 
in these proceedings is whether the seconj will has been proved to 
haya been exeeuted, Tt is not disputed in this court that the second 
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will was in fact signed by the testator and that a ceremony, if it may 
be so called, of execution and attestation was gone through. Mr. 
Gupta appearing forthe respondents in this court does not dis- 
pute this fact and indeed, as mentioned already, probate of the 
second will had once been applied for, The question raised in 
this Court upon the evidence is with regard to testamentary 
capacity and proof of attestation, The document does not con- 
tain the signature of the testator. It purports to bear a mark 
and bis name was signed for him by the scribe Raman Bohari De. 
The names of eight attesting witnesses appear in the document, 
out of which one Banka Behari Sen has died since the date’ of 
the document; another witness Manindra Kumar De and also 
the scribe Raman Behari De are absent. The other witnesses 
have been examined. 


I shall refer first to the evidence of two witnesses, because if 
they are believed it will follow that the will has been proved to 
be validly executed, Ose of these, Radhika Mohan Dutt, was 
examined on commission. His age is бт years and his occupa- 
tion is stated to be Zemindary. His house is within half а mile 
of the house of Joyram Das with whom he had been acquainted 
for over forty years. He deposed that being called by one of 
the sons of Joyram, be and another witness Hem Chandra Sen 
went to Joyram’s house and found him lying in bed while one of 
his Mohorirs was writing the will. The will was read out but 
Joyram did not say anything. It was taken to him for signature, 
but he was too Ш at the time and his hand was shaking; so he 
was raised up and in that position he put a mark and the writer 
of the will signed bis name upon it The witness says, “As 
asked by Joyram Sahaji, bis name was signed. I was then seated 
in а chair in his presence, I saw when he put the mark”. He 
deposed that Joyram was not unconscious but he was a very 
old man, being about 80 years old and was suffering from fever 
and bowel complaints and was weak. He further says, "Sabaji 
himself did not say anything to any body. When I saw him, I 
thought that he would not live long. The will was read out in 
order to make him hear the purport of the will, What shallI 
say wbether he heard it or not. What shall Isay whether he 
understood it or not. So long I was there, he was conscious. 
What shall I say whether he had intelligence or not, He was 
not unconscious" Q.—"How can you say that Sahaji got the 
will written ?" A.—"Then who else would have it written? ` But 
this is my supposition that Sahaji had this will Witten." The 
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witness further deposed to the fact that he is in debt and that 
Damodar Das Tusbnialis one of his creditors having a decree 
against him, His present circumstances are ''very miserable". 
His dwelling house has been put up to sale in connection with 
another decree, It has been contended that some of the passages 
in the deposition of this witness to which I have referred must 
be taken to mean that the testator was too ill to understand what he 
was doing, namely, that he was executing a will or that he 
understood the contents of that will. I cannot take the eviderce 
of this witness as leading to tha: conclusion. I think it is & 
reasonable inference from the evidence of this witness that Joyram, 
although he was old and illat the time, was quite conscious and 
capable of understanding the contents of the will and in fact the 
will was executed by him with full understanding of its contents. 
Radhika was not produced for farther examination after remand as 
he had then died. 

The next witness is Basanta Kumar Das who is а somin-law of 
the testator. He corroborates Radhika in all materiel respect and 
says that the will was written out in the presence of Joyram who 
executed it. Being too weak, he could not write his own name but 
Raman wrote the name of Joyram under his direction. He 
further says: “Joyram wasthenin full possession of his senses, 
He understood the contents of the will" By the first will, his 
wife who was then not married was to get Re, Soo, The witness 
says that his father-in-law had giyan his wife a dari and paid 
Rs. соо at the time of the marriage. Ву the second will, Rs, 200 
was given to his wife, This witness is also in debt, Tushnial being 
one of the creditors. This witness was produced for cross-exami- 
nation after remand. The District Judge Mr. Younie points out 
that there is & material discrepancy for, while at the previous stage 
be said that bis father-in-law was lying in bed with his eyes open, 
during crossexamination after remand, he said that his father-in-law 
had a shest over his face and when questioned he muttered some- 
thing indistinctly which he could not follow. It may be that the 
witness wae to some extent going back upon his former evidence, 
but it must also be remembered that the deposition after remand 
was given three years after the first deposition. It is, therefore, not 
surprising that some discrepancies have taken place. No doubt, 
both Radhika and Basanta are irdebted to the appellants. But 
tbat is not a sufficient reason for discrediting their evidence. It is 
not disputed that the document had really been brought about 
before the festator's death and the names of these two persons as 
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attesting witnesses appeared on the document long before the 
present appellants had anything to do with the matter. It bas to 
be seen whether they are really discredited by the evidence of the 
other witnesses, 

The third attesting witness to whom I shall refer is Hem 
Chandra Sen. He deposed that he signed his name as an attest- 
ing witness but at the same time he says that he does not remem 
ber whether Joyram put any mark on the document, He says: 
“I cent exactly remember under whose direction the Moburir 
wrote the name. .........Не might have written before or when T 
was there.” His cross-examination after remand did not produce 
anything important, It must be held at once that his evidence 
does not dispiove the will. Another attesting witness is Baikuntha. 
Kumar Nandi. He also died before evidence was taken after 
remand. This witness was a doctor and had been the family 
physician of the testator fora long time. He says that he signed 
the will at bis house in the verandah of the room where Joyram 
was. He could not see Joyram when he signed the document and 
did not question Joyram with regard to the will, He further says, 
“Joyram’s son Kala alias Jitendra gave me the will for signature. 
I at. first refused to sign and told him that as Kis father was asleep 
I до not know whether he executed it or not. Kala:told me to 
sign it and added that I might ask bim on another occasion when 
I meet bis father. .........After this I never saw the ‘will again 
but have heard about it.” He further says that Joyram’s son borrow- 
ed Rs. 6,000 from the Land Mortgage Bank ‘and that he (the 
witness) had a conversation with Ramani Babu, the Chairman of 
the Bank about the will of Joyram which he had signed as a 
witness, With regard to the condition of Joyram, the witness says 
that the day be signed he found Joyram asleep with fever. 
He further says, “ Whenever he used to have attacks of fever he 
used to be almost unconscious. After remission he used to regain 


-consciousness He used to be in this state of health for то or ra 


years before his death. Не had been all along in this condition.” 
Along with this evidence must be taken that of Rai ` Bahadur 
Ramani Mohan Das, the Chairman of the aforesaid Land Mortgage 
Bank, His evidence shows that it was Dr, Nandi who first men- 
tloned to him that Joyram’s sons wanted some money. Jamini 
and Jitendra, two sons of Joyram came to atk for loan, We heard 
about a will executed by Joyram and Jamini and’ Jitendra were 
asked about the will” 'Asthe result of further question tbe will 
was subsequently produced and -shown to Rammni. Babu who 
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concluded that it was a” genuine document seeing Dr. Nandi's 
signature on it. The witness says Dr, Nandi also arrived there and 
also being asked said that that was the will executed by Joyram, 
The District Judge Mr. Younie considers that this evidence does 
not bolp the petitioner. But I cannot agree. In my judgment, it 
is quite clear that Dr. Nandi did sign the will as a witness and 
that this very will was produced before Ramani Babu because he 
demarded that the intending borrower should show it. 

Then there is the evidence of another witness Rakesh Chandra 
Das. Не is the sonin-law of the opposite party Raj Kumar Das, 
He says that Joyram executed the will which he signed as an 
altesting witness. He also says that he signed on the verandah 
of the building and the document was taken to him by Kala at 
whose request he signed, In cross-examinition after remand, he 
ssid that he did not know when the Will was executed but that 
Kala told him that bis father had executed it, He went to 
see Joyram and asked him bow he was feeling but he gave 
no reply. 

: Then there isthe evidence of Surendra Kumar Das, another 
attesting witness Не says that he signed bis name at Joyram’s 
shop and the document was brought to bim by Kala at whose 
request he signed. So far, it may be said tbat this witness does 
not show that bis signature as an attesting witness was technically 
valid. But in croossezamination after remand he went on to 
depose to another material fact, namely, the preparation of the 
draft. Не said that he was an employee of Joyram’s at the time 
of the execution of the will and that in accordance with Joyram’s 
instructions he went to Rajendra Lel Das, pleader, to have a draft 
ofthe will prepared. This draft was accordingly made in accord- 
ance with Joyram’s instructions and after getting the draft from 
Rajendra Babu the witness made it over to Joyram, Mr. Younie 
has disbelieved the story of the draft on the ground that this 
evidence was belated. It is also contended in this Court that this 
statement of the witness given after being recalled is not strictly 
within the terms of the judgment of this Court directing a remand, 
But the evidence is there and tle only question now is whether 
it should be believed ar not. I appreciate the argument that this 
testimony of Surendra Kumar Das was given after remand, but 
-it cannot be over-locked that on tbis point he is entirely corro- 
borated by Rajendra Lal Das, pleader, who had already been 
examined before Mr, Masih, He appears to be a respectable 
pleader and be says that be'acted as pleader for Joyram from the 
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beginning of bis profession in 1920, He says that he drafted the 
will on the instructions of Joyram’s karmachkary Surendra Nath 
Das and he handed over the draft to him. This evidence was 
not shaken in crosg-examination after remand. Не, no doubt, 
did not consult the testator himself before making the draft and 
the learned Judge disbelieved the atory because Surendra did not 
take any written instruction from bis master, neither did the latter 
call the pleader to his bed-side. But on the otherhand, if the 
pleader has intended to give falee evidence, it would have been 
surely very easy for bim to say that he was called to the bed-side 
of the testator. In fact, a draft must have been prepared. Mr. 
Younie points out that it is not probable that without written 
inftructions Surendra should carry all the terms in his head, But 
the evidence is that Surendra visited the pleader 3 or 4 times and 
in about a week he got the draft prepared. It seems to me that 
there is no justification for disbelieving the evidence of the pleader 
and, as I have already stated, it strongly corroborates the evidence 
of Surendra. Of the remaining attesting witness опе, as I have 
already mentioned, is dead and the other Manindra is the man 
who signed Mahendra’ application for probate of the first will, 
The scribe was cited but he did not come. From all this evidence, 
it is quite clear that the will was not executed in a hole and 
corner fashion, The eight witnesses who signed the document 
are more or less respectable and it seems to me to be quite impro- 
bable that interested parties could have manufactured a will of 
tbis kind and then obtained the signatures of so many witnesses 
without the risk of its being found out that the will was not the 
will of Joyram. 

The only incapacity which is sought to be argued on the 
evidence is that the testator was Ш. The evidence shows that he 
was over 80 years old, Ho was actually suffering from fever 
and bowel complaints at the time of the execution of the will. 
Further, he had been ill for some years and was liable to become 
unconscious Undoubtedly, he was so ill that he could not even 
sign bis own name. Still, it seems to me that it would not be pos 
sible to tutor so many witnesses to swear to falsehood. In behalf 
of the appellants, reliance is placed on the evidence of Radhika 
and Basanta as showing that the attestation was valid and that the 
testator had proper testamentary capacity. There is discrepancy be- 
tween their evidence and the evidence of the other witnesses on 
the question as to whether these witnesses signed in the presence 
of the testator or not, But the dhect testimony of these two 


Vou. LXIX,] HIGH COURT. 


witnesses to the effect that the testator was conscious and that 
the will was being executed under his derection and he under- 
stood its contents is not contradicted by the testimony of the 
other witnesses, The evidence does not show that Joyram's 
ilness was not such as to make him incapable of fully knowing 
what he wis doing. The witness Bharat Chandra Das saw 
Joyram 8 or 10 days before his death and found him quite 
conscious and had a talk with him. Оп the other side, there is 
evidence of the widow Himangini and of Raj Kumar. The former 
says that her husband was "semi-conscious and incoherent”. The 
latter says that for three months before his death Joyram was 
in such a feeble condition that ha was incapable of making the 
document, These two witnesses are interested, but a more 
important fact is that their evidence as to the exact condition 
of Joyram is not supported by а more competent witness, Dr. 
Nandi, I do not read Dr, Nandi’s evidence as showing that at 
the time of the execution of the will Joyram was unconscious 
or incoherent or that he was so weak that he was not capable of 
fully understanding what he was doing. It isto be remembered 
that the present appellants are coming in as outsiders who are 
in the position of creditors against the family. The evidence 
indicates that the opposite party had been trying to dissuade 
the witnesses from helping the petitioners, I have already 
related the circumstances under which probate of the firat 
will came to be applied for. But it is noteworthy that the 
beneficiaries are opposing the grant of the probate of the second 
will and this can only be ascribed to their motive, to resist 
the realizition of the decrees Among the witnesses, attempts 
were made to produce the writer Raman Behari De and also 
Dayadranath Das, the two executors mentioned in the will 
Neither they nor the sons of Joyram appeared to depose, As 
already mentioned, Mohendra had applied for Letters of Adminis 
tration of this very will but later on allowed the probate procee- 
dings to be dismiseed for default. Manindra the witness who 
had verified Mohenira's application for probate also does not 
depose. The respondents are obviously unable to go so far as 
to say that the second will is pura forgery, but they are relying 
upon the technical objection that the will has not been proved 
according to law. It is pointed out that this will was not 
registered, as the first will was, This does not necessarily dis 
prove the second will. Оо the otherhand, it cannot be said that 
the terms of the second will are not natural: or reasonable, There 


403 
Crvm, 


— 


1939. 


re 
Kedar Nath 
Tushnial 


v. 
Raj Kumar Des, 
S. К. Ghose, F. 


404 
Civit. 


1939. 
—— 
Kedar Nath 
Tushnial 
v. 

Raj Kumar Das, 
S. E, Ghose, ¥, 


THE CALCUTTA LAW JOURNAL, [Vór, LXIX, 


is an interval of r5 years between the two documents and 
necessarily there had been changes in the family. I have already 
mentioned that at the time of the first will the testator bad bas 
two wives, two daughters and the four sonas were infants At 
the time of the second will one of the wives and one of the 
daughters were dead and three of the sons had become major. 
Business had declined. Besides, a second idol had been brought to 
the house, Obviously, in the circumstances, some rearrangements 
were necessary. It is strongly contended that ths testator who 
was undoubtedly & very religious man would not reduce the extent 
of bis religious bequests, But the terms of the second will are not 
inconsistent with the fact that the testator was religiously minded, 
since substantial bequests were made in favour of the idols, At 
the same time, all the near relations who were then living were 
provided for. 

It is urged that there was ill-feeling between the testator and 
his song The widow says so and she is corroborated by Newali 
Chand Das, Basanta and Baikuntha, The evidence is to the effect 
that Kala alias Jitendra was involved in a criminal case for abduc- 
tion but on the other hand the evidence is further to the effect that 
a very senior pleader was called from а distant place to defend 
him. This only shows that the father was anxious to save his son. 
One son was imbecile and one waea minor The evidence fur- 
ther is that Kala took part in getting the signatures of tbe witnesses 
to the second will. It seeme to me that there is no foundation for 
the theory tbat religious considerations entirely outweighed affec» 
tion for the family and considering allthe circumstances I do not 
think that the terms of second will were either unnatural or un- 
reasonable. 

There is another circumstance which strongly corroborates the 
appellants’ case that the testator bad testamentary capacity and 
that is the fact that he executed a deed of gift (Ex. 34) Кх. 34 is 
a copy. The original deed was called for but was not produced. 
So, Section 89 of the Evidence Act had to be resorted to and the 
Court has-to presume that the document was attested, stamped 
and executed in the manner required by law. This document is 
dated 13th Aswin 1334 B. S. and it purports to have been executed 
by Joyram in favour of Jitendra in respect of a plot of land. This 
plot was dedicated to an idol which was previously installed at 
Nabadwip but the idol was subsequently brought to the family 
house and so the land which was situated at Nabadwip was gifted 
away to the son, This deed also ths testator was unable to sign 
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himself. The signature thereon wis put by the writer and it was 
registered after his death as the result of a contentious proceeding. 
Mr. Younie does not quite say that bs disbelieves the story of the 
execution of the document, but he says that he does not consider 
the admission of execution by his sons before the Registrar as justi- 
fying а inference that at the time Joyram had capacity to execute 
а document of that kind. Bat there was one significant fact which 
existed at the first trial bat did not exist before Mr. Younie and, 
that is, that the objectors at the first trial disputed the date of 
death. The petitioners’ case was that Joyram died on the x8th 
Aswin, 1334 B. S. whereas the objectors said that the testator had 
died on the roth Aswin 1334 B. 8, If the objectors’ case was 
correct then the deed of gift could not have been executed by the 
testator, This case of the objectors they failed to establish before 
Mr. Masih and was not sought to be revived at the subsequent 
hearing in this case. This is not without significance, It may be 
that the deed of gift which was executed ю soon after the second 
will is an after-thought on the part of the testator, but it justifies 
the inference that the testator wes all the time conscious and 
understanding what he was doing. In other words, that he was 
in a position to dispose of his property with under-standing and 
reason, There is no reason why a deed of gift such as this which 
was undoubtely executed on the dat which it bears should have 
been fabricated. It would be tco far fetched to suppose that at 
that time the parties intended to fabricate evidence for the purpose 
of proving that the testator had testamentary capacity. 

Then, I have to consider the evidence as to the conduct of the 
parties, The evidence shows that the second will was acted upon 
by the members of the family for a long time. Loans were taken 
from time to time, as already mentioned. Mr, Gupta for the 
respondents in this Court has painted out that the will ie not 
mentioned in any of the documents of mortgage and, therefore, 
itiscontended that the mortgagees did not rely on the will as 
evidence of title, That may be so but I &m not prepered to 
disbelieve the evidence that the cond will was actually shown 
to the several morigagees during the negotiations for the loans, 
The petitioners filed some registered Aabwiicts, relating to pro- 
perties which passed to the sons as secular properties in accor- 
dance with the terms of the will, They also produced a number 
of rent receipts going to show that rent were realized by Joyram's 
sons as shedaits in behalf of the two idols, also in accordance 
with the terms of the second Will Then there is & deed of 
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exchange which is another document of which the original was 
called for but not produced. This document shows that some 
immoveable properties which by the second will were given to 
the sons of Joyram were the subject-matter of exchange. 

So far, therefore, the evidence leads to the inference that the 
second will was validly executed by Joyram. It isa document of 
five pages. Dr. Basak for the appellants in this Court has stated 
that it is not his case that the first page is genuine. Не concedes 
that there is evidence to show that the original first page is lost 
and that another page has been substituted. His further case 
is that the remaining four pages are genuine. When the case 
went back on remand the appellants applied to the Court that 
Rajkumar who had been contesting the proceedings at the first 
trial aad had taken out probate of the first will should be 
appointed guardian of the idol for the purpose of these proceedings. 
This was on the goth March, 1937. On the same day, Rajkumar 
filed a petition stating that hia interests and those of the idol 
were not identical and suggesting the names of three portons who 
might be appointed guardian of the idol The firat name was 
that of Pradyumna Kumar Sen who was related to Ыш and 
living with bim in the same house. Accordingly Pradyumna was 
appointed guardian to represent the idol On rst May 1937, 
Pradyumna filed a petition of objection in respect of the idol and 
in раге sr of that petition he stated that he had reason to believe 
that the sors of Joyram in collusion with their Aermachari Raman 
Behari had manufactured the will and that he farther suspected 
that specially the first page and the signatures of Baikuntha and 
Radhika were forged. On 3rd May following, he filed a petition 
in the course of which he stated ‘that he suspected that the first 
cartridge paper used in the will had been issued by Government 
long after the alleged date of execution. Thereupon, the sons 
ofthe opposite party were called upon to produce the original 
sheet but this they were unable to do. Evidence was taken of 
an officer in the office of the Controller of Printing, Stationery 
and Stampe, Calcutta, and it was to the effect that the first sheet 
was not in existence on the 17th Ssptember, 1937, that is to вау, 
the date on which the will purports to have been executed, 
but the other four sheets were in existence at the time, Mr. Younie 
has found that this spurious first page was substituted for the 
original one and as to the motive for the substitution, there is the 
evidence of Surendra to the effect that in the original fizst page 
reference was made to Joyram’s previous will, but the first page 
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as it now stands contains no such reference, I see по reason 
why this evidence should not be accepted. The question, was 
raised after remand and it certainly shows special knowledge on 
the part of the objector Pradyumna who was representing the 
idol. Further, the evidence goes to show that tbe altered page 
as it now stands is the same as the original first page except that 
the reference to the previous page is omitted. Mr, Younle has 
been impressed by this evidence which is described as a dramatic 
development having taken place since the idol was made a party 
and from this he draws the inference that the entire will bas been 
fabricated. On tbe other band, Dr. Sen Gupta for the appellants 
in this Court contended that, if the change in the first page was 
necessary, it only goes to show that the original first page wam 
sometbing different and, therefore, the will could not have been 
forged, I think this argument is reasonable and should be 
accepted. As to the time and the motive for the alteration one 
can only speculate, but so far. as the evidence goes it would be 
sufficient to infer that the alteration of the first page took place at 
the time when the application for the probate of the second will 
was made by Mohendra and the document itself was filed in 
Court. Possibly, at that time the interested parties had decided 
that the first will should be suppressed. The present appellants 
had nothing to do with it, But whatever that may be, it is possible 
for us to come to the finding that ths original first page of the will 
in question is lost and that this is not due to any action on the 
part of the testator bimself, that the first page as it stands isin 
the same terms as the original first page of the will which was 
executed by the testator except that the reference to the previous 
will is omitted, and that the remaining four pages are genuine. 
Now, the first page containa the signature of Radhika Mohan which 
appears to have been identified by him as being his genuine tig- 
nature on the false copy, but the signatures of the otber attesting 
witnesses including that of Basanta appear on the remaining four 
pages of the will and this eviderce leads to the inference that 
Radhika did validly sign the will as an attesting witness on the 
original first page, In these cirtumstances, the question arises 
whether the petitioners will be entitled to the grant of the probate 
‘of the second will Leaving cut the first page, the remaining 
four pages contains all the secular dispositions made by the testa- 
tor. There are two Schedules mentioned at the end of the 
document. Of this, Schedule 2 explains itself because the head- 
ing is “Rules for the Seba and Роја, etc," Schedule т does not 
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explain itself but paragraph 3 provides that the sons shall be the 
owners of all immoveable properties after excluding those described 
in Schedule 1, The portion above paragraph з which occurs on 
the second page, leaving the first page aside, contains some direc- 
tions as to dedaffer properties. It is not necessary for the purpose 
of this case to construe the will by excluding the firet page in 
respect of the properties comprised in Schedule т, But even 
leaving out the first page, there is no difficulty in understanding 
the disposition with regard to the properties mentioned on the 
four pages. In this state of affairs, there is no difficulty in granting 
probate by taking the second to the fifth page of the will as 
genuine and by taking the first pageas proving the contents of the 
Original first page except that reference to the previous will is 
omitted. Under Section 238 of the Succession Act, probate may 
be granted if the whole will is lost but the contents are proved. 
But if only a part of the will is lost, probate may also be granted 
if the contents are proved. Inthe case ої Kadar Nath Mitler v. 
Sarojini Dasi (т), only a portion of the will was produced and 
there was no evidence as to the contents of the remainder of the 
will. The question arose as to whether probate could be granted 
of the portion of the will which was produced. McLean C. J. 
observed: "It must, I consider, be taken as settled law in England 
[ See, Swgden у, Lord St, Lecnards (2) | that probate can be 
granted of a portion of a will, though, if tbe extent portion be only 
the residuary clause, some question may arise, as was pointed out 
by Lord Herschell in the case of Woodward у. Goulstone (3) We 
are not, however, dealing with any such clause in the present case. 
It must be taken to be established by the English decisions that, 
where the contents of a lost wil are not completely proved, 
probate can be granted to the extent to which they are proved. 
The present will is proved to the extent of the first sheet." The 
present case, however, is stronger, All but the firet page are found 
to be genuine, and as to the firat page the evidence is sufficient to 
show the contents, In these circumstances, there is no difficulty, in 
my judgment, to grant probate of the wiil Tte appellant aro 
therefore entitled to succeed. * 

The result is that the application for Letters of Administration 
with a copy of the will annexed will be granted on this under- 
standing, that in the document as it stands the first page will be 


(1) (1899) I. Le К. 26 Calc. 634 1 
(a) (1876) L. R.1 P, D, тгл. И, 2 
(2) (1886) L, Re 11 App, Сав, 469. 
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taken to be not the genuine first page, but its contents will be taken 
to be the same as the contents of the original first page, except 
that in the latter there was reference to the previous Will, and the 
remaining four pages of the document will be taken to be genuine. 
As the result of this, the probate granted in respect of the first Will 
will stand revoked. 

The appeals are accordingly allowed, The appellants will be 
entitled to their costs throughout which will come out of the estate 
of the testator, A consolidated hearing-fee of five gold moburs is 
allowed in both the appeals, 

B. К, Mukherjea, J. :—I agree with my learned brother in 
holding that these appeals thould be allowed. The appellants 
before us are the heirs of one Damodar Tushnial who was a 
mortgagee of certain properties belonging to one Joyram Das a 
resident of Sylbet, the mortgage being effected by the sons of Joy- 
ram after the death of the latter. The two connected appeals 
arise out of two applications made by Damodar, while he was alive, 
for Letters of Administration in respect of tha last Will of Joyram 
which purported to have been executed on 17th September, 1929, 
and for revocation of probate granted to one Raj Kumar Das in 
respect of an earlier Will of the same testator. Damodar died 
pending these proceedings and the present appellants were substi- 
tuted in his place, Both the applications have been dismissed by 
the District Judge of Sylhet and it is against these orders of dis 
missal that,the present appeals have been taken, 

To appreciate the point in controversy in both these appeals, 
it is necessary to give here a succinct narrative of the material 
facts. Joyram Das, who was a prosperons businessman in the 
town of Sylhet died on sth October, 1927, leaving a widow 
Hemangini and 4 sons ѓо mit, Jogendra, Jitendra, Jamini and 
Janaki. Не also left surviving him a daughter named Sukeshini 
who was married to one Basanta Kumar Das 

It isadmitted that Joyram executed a Willon arst February, 
1912, which was duly registered. By this Will all his immovable 
properties were made deéwifer and were dedicated to the family 
deity Sri Sri Giridhari Jew, Certain legacies were given to the 
testator's first wife Radharani and to bis daughter Sukeshini, 
and the rest of the movable properties including the Aarbar were 
given to the four sons in equal shares, The sons were directed to 
рау Кз. ба month out of the income of the movable properties, 
for defraying the expenses of worship of an idol called Shamsundar 
Jew which was installed by the testator at Navadwip and Ra. 3 
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a month, as maintennance allowance to the testators mother- 
in-law. The executors named in tbe Will were Raj Kumar Das 
and Dayadra Nath Das. The dispute im as I have taid above, 
with regard to a later Will which Joyram was alleged to Бате 
executed on 17th September, 1927, just 18 days before his death. 
By this Will some of the immovable properties of the testator 
which were dedutier by the first Will were given to the four sons in 
absolute right, and the rest were dedicated to the deities Giridhari 
Jew and Shamsundar Jew, the latter idol baving been brought 
down from Nabadwip and installed in the family dwelling hcute 
at Sylhet. The Will gave a legacy of Ке, 2000 to Hemangini 
the second wife of the testator and another legacy of Ra, 200 to his 
daughter Sukeshini The moveable properties tbat would remain 
after paying off the debts of the testator were also given to the 
sons in equal shares. There were four persons named as executors 
in this Will, namely, (1) Mabendra Chandra Das, (2) Dayadra 
Nath Das (3) Jitendra and (4) Janaki, the lest two being the and 
and 3rd sons of the testator, 

From the evidence it appears that very soon after the teatator's 
death, even though no application for probate of- the second 
Will was made, the sons began to deal withthe properties left 
by the testatcr in accordance with the provisions of the second 
Will. Those immoveable properties which were dedicated to the 
dieties were treated as deduiter property while the rest were 
enjoyed and disposed of as secular properties belonging to the sons 
in absolute ownership. 

On sand January, 1929, the three major sons borrowed from 
the Sylhet Co-operative Land Mortgage Bank, a sum of Rs, 6000 
on a bypothecation of some immovable properties which were 
made dedbstier by the fir st Will of Joyram, but were given to the 
sons by Ње second Wil. Ramani Mohan Dasa retired District 
Magistrate who was the Chairman of the Bank at. that time, swears 
that a Will was shown to Lim by Jamini, one of the sons of the 
testator, and he was satisied on a perusal of tbe same that the 
properties which the sons were going to mortgage were not made 
debutter by the testator, 


On 28th March, 1929, the sons again borrowed a sum of 
Re. 2000 from Mobini Mohan Das and others on mortgage of 
some properties and Jogendra Mohan Das, one of the mortgagees 
has stated in bis evidence thata Will purporting to be. executed 
by Joyram Das was not only sown to him, but was actually kept in 
his custody for more than a year, 
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On 13th August, 1930, it appsars that an application for 
probate of the second Will was actually made by Mahendra who 
was one of the executors named in the Will but strangely, the 
application was not proceeded with and it was allowed to be 
dismissed for default on rath December, 1930. On 7th December, 
1930 the sons executed a mortgage bond in favour of Damodar 
Das Tushnial to secure а loan of Rx 9200, 

Out of this tum of Rs gooo only Ra. 1908-As, odd was taken 
in cash, and the rest was retained by the mortgagee to pay off 
the Sylhet Land Mortgage Bank, andtake back the mortgage 
deed, There was also a deed of exchange executed by the sons 
on r7th June, 1932, and by this deed they transferred to one 

ewali Chand Das certain properties to which they could claim 
title only under the second Wil. It appears that one Abdul 
Majit & creditor of the sons attached some property of theirs in 
execution of a money decree sommlime in July, 1932. After the 
attachment was made Raj Kumar Das опе of the executors under 
the first Will, who was staying elxewhere, now came forward and 
presented an application for probate of the first Will on 13th 
August, 1932. The probate став granted exparte on ard 
September, 1932. On s7th September, 1932, Damodar Das, who 
as said above, had advanced money tothe sons on mortgage of 
some of the properties, presented two applications before tbe 
District Judge of Sylhet ; one for rsvocation of the probate granted 
to Raj Kumar Das in respect of the first Will, оп the ground 
that there was suppression of the fact of the existence of the 
second Will when the grant was made, and the other for grant 
of letters of administration with a copy annexed, of the second 
and last Will of Joyram. Ths applications were contested by 
Raj Kumar as well ав by Hemapgiii and her sons and daughter. 
The learned District Judge by bis judgment dated egth March, 
1934, held in favour of Damodar Das aod allowed both the appli 
cations, There were appeals taken against this decision to this 
Court by Raj Kumar Das and thete appeals (viz, Е. A. 83 and 
84/34) were heard and disposed of by D. М. Mitter and М. C. 
Ghosh, JJ. on 4th Еебтолгу, 1937. The learned Judges set aside the 
jidgment of the District Judge end sent both the cases back for 
rehearing on the ground that the diety who was the principal 
legatee under the first Will was not properly represetted in the 
proceedings. It was directed thct the Court should appoint а 
proper guardian for the deity and allow him to contest the probate 
proceeding. After the cases wor: back, Mr. Prodyumna Kumar 
Sen was appointed guardian | of the idol, and a fresh objection was 
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filed on its behalf, Most of the witnesses who had been examined 
before, were produced and crosseximinsd on behalf of the idol. 
The idol also led additional eviience in the shape of examining 
Mr. Sanat Kamar Chatterfae ап officer in the Stationery Depart- 
ment of the Government to show that the first page of the Will 
was a subsequent fabrication, the water mirk on the sheet showing 
that the paper di1 not exist at the date when the Will purported 
to be executed, The District Judge, by his judgment dated язга 
December, 1937, dismissed both the applications whereupon the 
petitioners have preferred these appeals. 


The only point in controversy in both tha appeals із, as to 
whether or pot the alleged. second Will of Joyram was a valid 
testamentary document duly executed by a free and capable 
testator. If this question is answered in the affirmative, the 
appellanta arə not only entitled to letters of administration in 
respect of the second Will, but the grant of probate in respect of 
the first Will must be revoked. On the other hand if a negative 
answer is given to this question bith the. applications of the appel- 
lants must be dismissed. 


Now, it is not disputed by the respondents be‘ore us, that the 
alleged second Will of Joyram was in existence at the date of 
the death of Joyram or rather at the date when it purported to 
be executed. It is not a document which was fabricated sub- 
sequently. Their case is that a ceremony of execution was gone 
through and the document was brought into existence actually 
on 17th September, 1927. It was- not however according to them 
а Will of Joyram, It was the will of the sons prepared at their 
instance and for their benefit, and with the assistance of some 
of their friends and dependents, they managed to stage a show 
of execution and attestation though the testator had no testamen 
tary capacity and neither could nor did comprehend what the 
document was. It is true that the sons acted upon the second 
Will and made use of it for the purpose of | borrowing money from 
others for some years after the testator?s death. But that, it is 
said, was quite in accordance with their plav, and the circums- 
tance that the sons acted upon the Will is not at all material to 
prove that it was genuine. The last contention is undoubtedly 
sound, but I think that though the conduct of the sons is not 
much relevant in this connection, yet some weight might be 
attached to ths conduct of the executor under the first Will, 


Raj Chandra Das, the executor under the firat Will did not 
apply for probate till five years alter the testatora death, Ho. 
e 
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soya, that he was at Brindaban and the reason why he did not 
apply for probate earlier wasthat the sons did not pay him the 
expenses,  Buthe saya atthe same time that he was paying the 
costs of probate ont of his own pocket. The application for 
probate wes necessary to file a claim in the execution cago started 
by Abdul Majid. The fact that the sons bad been mortgaging 
several immoveable properties left by Joyram was too well-known, 
and it is somewhat surprising, to prevent waste by the sons, hs did 
not care to come іп and apply for probate earlier. A suspicion is 
also raised by the fact that on 7th January, 1931, two of the 
executors under the secoad Will viz, Mahendra and Dayadra 
filed two sworn declarations in Court, declaring that they would 
never apply for probate of that Will. If the sons were really 
bebind this move, it is apparent that having taken at much 
advantage as they could, of the second Will, they wanted to give 
ita decent burialand a way was being prepared to bring in the 
rst Will, which alone could save the properties mortgaged or 
attached, from the clutches of creditors, As neither of these 
persons have come forward to depose in the case inspite of 
strenuous efforts by the petitionsrs, it is difficult to say what 
exactly was behind the declarations which they made. It cam 
not be denied that Mahendra at any rate admitted the execution 
of the second Will in his application for probate of tho samo, 

Before I turn to the evidence relating to execution of the 
Will &nd the presence or absence of testamentary capacity in the 
testator, it would be convenient to look at tbe provisions of the 
second Will as compared with those of the first. To me, it seems 
that the provisions of the sscond Will are quite natural, and the 
changes were necessary in view of the altered state of circums- 
tance since the first Will was executed, The rst wife of Joyram 
bad died already and hence а legacy was given to Hemangini 
by the second Will and not to th» first wife. The idol Shamsundar 
Jew had been brought down from Navadwip and the second 
Will mskes the dedication in favour of both the deities and not 
to Giridhari Jew alone. Two thousand rupees were set apart for 
education expenses of the minor son. The material change was 
that some of the properties which were made debwHsr by the 
first Will were given to ths sons by the second. Raj Chandra 
says that the business of Joyram which was the only valuable 
moveable property he had, dwindled down very much during the 
Inst five years of bis life, It seems to me to be very natural 
that having regard to the declining state of his business, the 
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testator thought it proper to bequeath some of the immoyeable 
properties to his sons. If the business failed they had nothing 
else to fall Lack upon, and it might be necessary to raise money 
for carrying on the Aarbar itself. I am not impressed by the 
argument advanced on behalf of the respondents that Joyram, 
а religious man as he was, could not think of taking back some 
of the properties which were already given to the deity. 

In the first place, a gift by a Will is not effective till the 
death, Even assuming that there was a mental dedication, it 
appears that the testator himself found it necessary to sell some 
of the properties that were maje 400и” by the first Will, before 
his death, Two.deeds of sale of the year 1924 in respect of tome 
of the immoveable propertiss have been made exbibits in this 
case (Vide exhibits 23 and 32) and they strengthen the view that 
after the execution of the first Will conditions had changed which 
induced the testator to alter his plan of making all his immoveable 
properties debutier, The other argument which found favour 
with the District Judge, is, that the testator was not in good 
terms with his sons and as опе of his sons was mentally defective, 
he could not bava any reason for altering the deóxi/er. I don't 
think that this contention has much. weight, Ав the Aerbar was 
not expected to bring much income, some of the immove- 
able properties were given to the Bons. The fact that the eldest 
son was mentally defective and the youngest was a minor, could 
not possibly affect the situation. The second коп indeed was 
once implicated ina criminal case, but it does not appear that 
the father had lost his natural affection for tbisson. The story 
of Hemangini that this son wes turned out of the house does not 
appear to me to bea credible one. After all, the sons were all 
treated alike, and no distinction was made between one son and 
another, in the first Will of Joyram. As the dów/fer created by 
tho first Will was an absolute dedusfer, I fail to see, how the sons 
who were made sAejaí/s could derive any substantial secular bene- 
fit from the debutter properties, 

Coming now to the evidence relating to execution of the Will, it 
is undoubtedly true as was contended by Dr. Basak, that the 
appellant bad to encounter a great difficulty in the way of pro- 
ducing the attesting witnesses before the Court. Many of them, 
including the scribe, did not appear even after issue of warrants. 
Those who came and deposed were unwillng witnesses and some 
turned positively hostile. The burden of proving due execution of 
the Will is always on the propounder, and. the, burden іе not 
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lessened by the fact that the propounder is a stranger to the family 
and the attesting witnesses are men of the opposite camp. The 
Court is of course competent to citregard the testimony of some 
of the attesting witnesses and pronounce in favour of the Will if 
it is satisfied from the evidence collectively or from the circums- 
tances of the case, that the requirements of law have been com- 
plied with and that the witnesses who had spoken against the Will 
bad not spoken the truth, [ vids Brakma Dutt ү. Chandan (1). | 
Altogether six witnesses have been examined by the propounder 
in this connection. The first witness Hem Chandra Sen is 
apparently a respectable man, Не says that a Will was executed 
by Joyram before bis death, It was executed between 8 and то 
AM, in the morning and a Mohurir of Joyram wrote it out. He 
signed bis name in the Willas a witness. He however does not 
remember as to whether the Will war read over to Joyram or 
whether Joyram put his mark in the document. The Mohurir, he 
says wrote Out the name of Joyram and he cannot say on whose 
direction he did it, 

The evidence is helpful to the piopounder only to a slight 
extent, 'The witness is positive that a Will was written out, and 
the scribe wrote the name cí the testator upon it, He signed the 
document as an attesting witness and remembers the name of 
Radhika as another attesting witness who was present on the spot 
at that time, Не says that the :estator was lying bed ridden 
but does not say that he was not in possession of bis normal 
faculties. 

Dr. Baikuntba К. Nandi is the next witness examined by the 
appellants, Не is a respectable man, ard waa the family physician 
of the teslator. He says tbat he waka witness to a Will executed 
by Joyram. He however signed ais name in a verandah, not in 
the presence of the testator, and did not see the testator signing it, 
It was Jitendra a/ias Kala the second son of the testator who gave 
bim the Will for signing, Не at бга refused to sign it and told 
him that the testator was asleep and he did not know whether it 
was really executed by the testator, Kala told him that he might 
sign it and ask his father about it on another occasion shen he 
would meet bim, If this statement is true, the witness cannot 
certainly rank as attetting witness, and he Coes not prove also the 
execution of the Will, Some doubt however isibrown upon this 
statement by the evidence of Rai Ramani Mohan Das Bahadur. 


‚Тыв witness, whose respectability is beyond question, swears that 


{1) (1914) 2С. W.N, 192. 
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Dr. Nandy fint talked to him alout the loan which the sons of 
Joyram wanted. When the Will of Joyram was being examined 
by bim, Dr. Nandy was present, and on being asked the latter told 
him that that was the Will executed by Joyram. Itis difficult to 
see how Dr. Nandy could state plainly that the deed was the Will 
of Joyıam, if he had not really seen Joyram signing it, and be 
himself bad put bis signature in a verandah on the representation 
of one of the sors. Even if the evidence be taken at its face value, 
it does not certainly militate against the existence of a will validly 
executed by Joyram ; and one thing is certain, that the witness 
who was the family physician of the testator and was in a position to 
know of his bodily condition more than any body else, does not say 
that the teatator had no testamentary capacity at the time when the 
Will purported to be executed. 

Basanta Kumar Das is the next material witness and he isa 
son-in-law of the testator, being the husband of Sukesbini the 
daughter, He appeared as a witness only after warrant was 
issued againat bim. Nevertheless he proved that the Will waa duly 
executed by the testator. He was present when the Will was 
being written out by Raman Behari, and he says that it was 
read out to Joyram who put bis mark upon the Will, As Joyram 
was too ill to write his name, Raman wrote Joyram’s name under 
his dictation. He further says that Joyram wasin full possession 
of his senses and understood the contents of the Will He 
identifies his own signature as an attesting witness, and also the 
signatures of Dr. Nandy, Hem Chandra Sen and Radhika, all 
of whom according to bim were present in the same majush, 
When the case went back on remand by this Court the witness 
was cross-examined on behalf of the idol Then he retracted 
some of bis previous statements, and tried his best to minimise 
their effect. On tbis occasion he said that the testator hada 
sheet drawn over his face and was not able to read the Will, He 
does not remember also whether the Will was at all read over . 
to the testator. As regards putting the mark the witness now 
says that it was Raman Behari who held the hand of the testator 
and thereby puta mark on the Will. 


I have no doubt, that what he stated in his examination-in- 
chief was the true statement, and on the second occasion he had 
come prepared to support the case of his brotherinlaw and tried 
to throw as much doubt on his previous statements as was 
possible for bim to do. I cannot agree with the respondents, 
that n first statement was falte, ‘He or rather his wile woold 
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be a gainer if the first Will stands, for in the earlier Willa legacy 
of Ra, оо was loft to Sukesh ini and this was reduced to Re, 202 
in the said Will, He admits that he borrowed money from 
Damodar Das but this loan. was paid by hie surety and now he 
_ was indebted to the surety only and not to the appellante. 


On the whole I am inclined ro believe the statement of this 

witness as made in his examination-inchief and hold that he 
proved that the testator had testamentary capacity end that 
the Will was duly executed and attested. The next witness 
Ramesh Chandra. Das is a son-inlaw of Raj Kumar. Не says 
that the Will was executed by Joyram and he signed it. But he 
says that he was not present when the Will was executed and he 
signed bis nere in а verandab, where the Will was taken to bim 
by Kala “the scccrd ton cf Jcyram. Evidently he does not 
prove execution of the Will, Surendra Kumar Das, the next 
witness was an cfficer of Joyram. Не says that he was an attest- 
ing witness (о а Will executed by Joyram, but he put his signature 
at & shop after the execution of the Will and apparently did not 
see the testator putting his mark on it, This witness was further 
examined ty the sppellants after the case went back, and this 
time he said something about the draft which was prepared by 
.the pleader Rajendra Das on instruction sent by Joyram through 
him, He says that Rajendra Babu prepared the draft in accordance 
with Joyram’s instructions, and it was he who carried the instruc- 
tions to the pleader. Тһе Will he says, was in accordance 
with the draft. The evidence of Rajendra Das shows that he 
real drafted a Will on instructions sent to him by Joyram 
through Surendra. Surenda had been to his place three or four 
times in this connection and it took about a week to get the draft 
finally approved. Surendra says that the instructions were really 
given to him by Joyram himtrelf and I have no doubt that it was 
& true story. Surendra was by no means a willing witness as 
his previous deposition shows and it is not proved that he was 
under any obligation to the appellants, 

If the story of the draft is accepted, and there Is no reason 
why it should not be accepted, there remains no doubt that the 
Will was really the Will cf Joyram, Radhika Mohan Dutt is the 
last witness whose evidence is material on the point, He was 
present when the Will was being written by Raman Behari and 
he saw the testator putting bis mark. He himself ae well as 
Dr. Baikuntha and Hem Chandra alto signed the Will as attesting 
witnesses, Og being asked about the mental condition of the 
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testator the witness says nothing definite, Не could not say 
whether he had intelligence or not though he was unconscious, 
snd adds that had he not intelligence, he would never have 
executed a Will, I think this witness corroborates the story of 
execution and attestation as given by Basanta, and his evidence 
does not show that the. testator had no testamentary capacity. 
If, as I havo said above, the Will is a natural one, and due execu 
tion is proved, testamentary capacity is oridinarily presumed. One 
of the attesting witnesses including the family doctor, says any- 
thing from which it can be inferred that the testator had no clear 
idea of the extent of his property or the claims of those who were 
entitled to his bounty. The beneficiaries with certain minor 
exceptions were the same as in the earlier Will, and if the testator 
had the first Will in his mind, the few changes that were introduced 
by the second Will did not at all make jt а complicated instrument 
which a man of his age even though suffering from illness could 
not comprehend. Besides, the objector's specific case was that 
the testator was unconscious, and this I tbinr has not been estab- 
lished by any reliable evidence, The evidence of Hemangini on 
this point is not worth acceptance. That the testator had testa- 
mentary capacity is also proved by a deed of gift which was exe- 
cuted after this Will. I cannot agree with the learned Advocate 
for the respondent that the deed of gift was the result of Kala's 
blackmailing. The document was admitted in evidence under 
Section 89 of the Evidence Act and unless tbere is something 


.to the contrary proved by proper evidence we must presume 


that it was properly executed and attested. There is nothing 
unnatural in this deed. The small plot of land at Navadwipa 
was lying vacant and it was given to one of the sons of the 
donor, 

` The result is that I do not sgiee with the view taken by 


-the learned Judge, and in my opinion, the evidence and 


circumstances of the case do establish that the second Will 
was duly ex cuted and attested and was the work of & free and 
capable testator. Ordinarily I would have been reluctant to 
disagree with the trial court on questions of fact which depend 
mainly on oral evidence, but here the major portion of the 
evidence was recorded not by Mr. Younie against whose judgment 
the present appeals hayê been laid, but by Mr. Masih, who actually 
pronounced bis decision in favour of the propounder. Mr. Younie 
had before bim, tbe witnesses only when they were cross-examined 
on behalf of the idol, í . . : 
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Then there remains another question, as to whether, having 
regard to the finding of the trial Court which bas not been 
challenged ia appeal, that the first page of the Will, asit is before 
the Court, is not genuine, we can grant letter of administration 
in respect of the Will either in whole or in part. Itcan now be 
taken to be proved, that the first pege of the original Will has 
been tampered with and а new page was substituted in its place. 
Dr. Bysack on behalf of the appellants argues that even if the 
first page of the Will is left out he is entitled to probate in respect 
of the remaining sheets of the Will abort which there is no dispute, 
and relies upon the decision in Swgdes v. Lord St. Iso 
maris(i) It was held by Cockburn C.J. in that case, and 
this was agreed to by Sir George Jessel M, R. that if all the 
contents of a last will are not before the Court, probate should 
be allowed of that which it has, во long asit is satisfied that it 
has the substantial part of the will made out. This case was 
discussed and considered in Adward Francis Woodnard v. 
Goulstone ( J) There the only pert cf the Will with regard to 
wbich convincing evidence was available was the residuary clause 
and nothing was krown about the legacies. In such a соге, it 
was held, the principle in Sugden v. Lord St. Leonards (т) cannot be 
made applicable. Though there is no statutory provision covering 
such cases in the Indian Successicn Act, the principle in Sugden v. 
Lord St. Leonards (т) together with the qualification as indicated in 
Woodward v. Goulstone (2) has been held to be applicable in India- 
vide Kedar Nath v. Sarojini Dasi (1). In the case before us, 
the four sheets of the Will, about the genuineness of which no 
question can arise, contain complete disposition of all the 
properties of the testator save and except those, which are 
described in Schedule (1). We know for certain what the proper- 
ties in Schedule (1) are and therefore there is no difficulty in 
saying that we have got here a substantial part of the Will and 
the legacies mentioned there are not in any way dependent on 
the gift of Schedule (1) properties. | 

But I think, we can go further in this case, and say that the 
contents of the first page sre sufficiently established by other 
evidence. The and page of the Will begins with the latter portion 
of paragraph (2) The first paragraph and a part of the end 
paragraph therefore are wanting, From the rest of the Will the 
conclusion ia irresistible that the first paragraph contained -a 


(1) - (1876) L. R. 1 P. D. 154. А 
(a) (1886) В К. 11 A, C. 489, (3) (1899) I. L, К. 26 Саю. 634. 
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Cit, disposition of Schedule (1) properties, We think that the evidence 
1939. of Surendra who carried the instructions of the testator to the 
Kedar Nath pleader Rajendra Das makes it clear that the first page of the 
Tushnial will asit now stands is a reproduction of the first page of the 


Raj Kumar Daa. original Will, subject to this, that the present sheet does not 
=т= contain any clause regarding the revocation of the preyious Will 
ВРЕ кышы ^ which the original sheet did. The internal evidence also shows 
that the first page contained a disposition of the Schedule (1) 

properties in favour of the deities. | 


We hold therefore that both the appeals should succeed. The 
petitioners are entitled to letters of administration with a copy 
annexed of the Will of Joyram dated 17th September 1927, and 
the first page of the Will must be taken to be the first page of 
Ex (1) with an additional clause that the previous will of tora 
had been revoked by this Will, 


The probate granted to Raj Kumar in respect of the rst Will 
must be revoked, 


р, R * Appeals allowed, 


OIVIL REVISION. 
Before Mr. Justica N, С. А. Bagley. 


BISWANATH DAS 


CIVIL. 
e v. 
1939. 
March, 8 GRI. KHEJERALI MOLLA,* 


Application lo sus in ferma pauperis rejecied—Appiicant, if can be allowed to 
convert his application indio plaint—Civil Procedure Code (Act V of 1908), 
Order. XXXII, rule 15— Pauper application, mala fide—Indian Limitation 
Act (IX of 1908), Section 14, principles of, if cam be applied. 


In а case where an application to sue in forma pauperis із refused, tho appl 


cant oomes within the scope of Order XXXIII, rule 15 of the Code of Civil 
Procedure. 


\ 


"Cini Revision Case No, 178 of 1939, agalast the order of U, N, Majumder 
Esq., Mynsiff, Third Court, Alipur, dated the азга Decembar, 1938, 
e 
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From the language of Order XXXIII, rule 15 of the Code of Civil Procedure, 
К is clear that the intention. of the legislature Is not to allow an unsuccessful 
applicant to treat his pauper application asa plaint with effeot from the dats on 
which it was originally filed. It allows him to institute a sult in the ordinary 
manner in respect of the right which he olaims but only after ha has paid the 
costs due to Government and the opposite party. 

The expression “In the ordinary manner" as used in Order XXXIII, rule 15 
of the Code of Civil Prooedure means that the applicant most present in Ceart 
2 duly stamped plaint. 

Order XXXIII, rule 15 indicates that any suit which the applicant may 
wish to flle under this rule shall not relate to the original pauper application 


bat must proceed on the basis of a fresh plaint presented In the ordinary 
manner, 


So after an application іо sue asa pauper is refused, the petitioner cannot 
be allowed to convert his application lato а plaint with effect from the date 
on which the pauper application was filed. 

The correct order after rejecting a pauper application Is to direct payment 
by a specified date of the ooste Н any Incurred by the Government, and the 
opposite party in opposing the pauper application asa condition precedent to 
the acceptance of a plaint to which the Court might have permitted the court- 
fee stamps to be attached. 

When a pauper application із held to be malafide the principles of section 
14 of the Limitation Act cannot be applied to geta deduction of the period 
for which the pauper application was prosecuted, р 

The Explanation to Section 3 of the: Limitation Act must be taken to have 
reference tom case in which an application for leave to sue is granted and it 
is not Intended to apply toa case in which the application to suo as а pauper 
ls rejected. 

Application under section 115 of the Code of Civil Procedure 
Ly the Petitioner Plaintiff, 

The material facta will appear from the judgment. 

Мен. Gopendra Nath Das and Bijan Bihari Das Gupta for 
the Petitioner. 

Mr. Sanat Kumar Chatterjee (or the Opposite Party. 

The judgment of the Court was as follows : 

This Rule is directed against the order of the зга Muntif, 
Alipore, dated s3rd December, 1938, whereby he refused the 
petitioner permission to convert а plaint attached to an applica- 
tion to sue in forma pauperis into a regular plaint with effect from 

.the date of the presentation on bis pauper application and direc- 
ted that the petitioner's plaint should be registered with effect 
from the date of filing Court-fees in the Court below and not 
with effect from the date upon which the pauper application was 
presented, 

The relevant facte connected with this matter are энен да 
Пота = , 


On the rth Ара, 1933, «the petitioner appliei in the Court 


March, 17. 
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eme of the learned Munsif to sue the opposite party in forma pauperis 
1939 for the recovery of a sum of money alleged to be due to bim by 


Biswanath Das Khejer Ali Molla, the opposite party, under mortgage bohd. 
v. The case was numbered as Pauper Case No. 112 of 1938. While 
foe мш: this particular case was pending, a similar application filed by the 
petitioner in Case No. 88 of 1938 was dismissed by the learned 
Munsif on the 31st October, 1938, on the ground that the appli- 
cant had the necessary means to enable him to pay the Court- 
fees due in respect of tha relief sought by him in that case. 
Thereafter the requisite steps were taken in connection with Case 
‘No. 113 of 1938 to hear the matter under Order 33, rule 7 of tha 
Code of Civil Procedure. Hajiras were duly filed but, on the 
5th November, 1938, the petitioner applied for time which was 
granted until the 26th November, 1938, which day was fixed for 
the peremptory hearing of the case. On the latter date the 
petitioner filed a further application for time in which he in- 
formed the Court that he did not think it proper to prosecute 
the application to sue in forma pauperis and asked that he might 
be allowed to carry on the suit by paying the proper Court-fees, 
and by converting into a regular plaint the plaint which was 
filed with bis pauper application, The learned Mansif on receipt 
of this application directed that the matter should be put upon 
the 17th December, 1938, for further hearing. On this date the 
petitioner filed two further applications ; in the first of these 
applications he repeated the request contained in the petition 
which he had filed on the 26th November, 1938, and informed 
the Court that he bad filed Court-fees to the value of Ra. 90 
payable оп account of the relief sought by him in the шогу е 
suit, Inthe second application he asked that his original pauper 
application should be rejected and requested the Court to pass 
orders for the registration of the plaint attached to his pauper 
application on acceptance of the requisite Court-foes, The learned 
Munsif heard the parties with reference to this matter and, on 
the a3rd December, 1938, he then made the order against which 
this Rule is directed. І 
It follows from the recital of the above mentioned facts that, 
as the matter stood before the learned Munsif оп the 17th Decem- 
ber, 1938, he had been asked by the petitioner (r) to reject the 
application to sue in forma paup:ris which had been filed on the 
11th April, 1938, and (2) to convert the plaint which was attached 
to and formed part of the original application into an ordinary 
plaints It also appearato hava been the wis of’ the applicant 
7 | 
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that the conversion should take effect from the rrth April, 1938, 
in order thatthe relief sought by bim in the mortgage suit might 
not become time-barred under the law of limitation, The learned 
Мапа! by his order dated 23rd December, 1938, granted the 
petitioner’s request to the effect that hie pauper application should 
be rejected. From the circumstances in which the order was 
made it must be taken to be an order under Order 33, rule 
7(3) of the Code of Civil Procedure refusing to allow the appli- 
cant to sue asa pauper. The learned Mounsif aleo directed that 
the Court-fees should be accepted with effect from the x7th 
December, 1938, and rot from the earlier date. This order 
therefore, ae it stands, would probably have the efect of making 
the petitioner's mortgage suit time-barred, and it is on this account 
that he is anxious to have it set aside. 


The question for consideration is whether, after refusing the 
petitioner’s application to sue ав а pauper, on payment of the 
requisite amount of Court-fees due in respect of the relief sought 
by the petitioner, the learned Munsif should have allowed the 
` petitioner to convert his pauper application into a plaint with 
effect from the date on which the application to sue in forma 


pauperis was filed, 


_ Inthe бга place, it may be mentioned that an unstamped 
| plaint was attached to the original pauper application on the 11th 
April, 1938 Order 33, rule s of the Code of Civil Procedure 
requires tbat every application for permission to sue as a pauper 
shall contain the particulars required in regard to plaints in suits. 
Having regard, therefore, to the express requirements of this Rule, 
the unstamped plaint must be regarded as an essential part of the 
application to sue in forma paxperis, which standing alone, did 
not contain the essential particulars whicb the law requires in the 
case of plaints, 


The decision in this case mainly depends upon the view which 
should be taken of the effect of an order refusing an application 
to sue in forma pauperis under Order 33. rule 7 of the Code and 
we are not directly concerned with the effect of a summary order 
of refection under Rule 5. After refusing a pauper application is 
it open to the Court to treat the original application as a plaint in 
"the suit or, after such refusal, will it be necessary for the unsuccess- 
ful applicant to institute a fresh suit in the ordinary way ? The 
views which have been taken with regard to this question in this 
Court and in pther High Courts are by no means uniform, In the 
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case of Aubhoya Churn Dey Roy v. Bissesswari (1), it was held that, 
after the rejection of a pauper application, the Court had no power 
tb give time for the presentation of a plaint or to treat the old 
application as а plaint in the suit, with the result that, where an 
application to sue іп forma pongeris is rejected. and tbe applicant 
seeks to deposit the full Court-fee in respect of the .relief sought, 
the suit must be considered for the purposes of limitation to have 
been instituted only after the payment of the requisite Court-fees 
and not at the date of the presentation of tbe petition to sue as a 
pauper. The learneé Judges considered the effect of certain 
observations made with reference to pauper applications by the 
Judicial Committee of the Privy Council in the case of Shinar v. 
Orde (a), but they held that that case was clearly dirtinguishable 
because in the matter before their Lordships of the Judicial 
Committee there was no order rejecting the application. Although 
the learned Judges in Awdhcya Churn Dey Roy's cate (1) in 
the course of their Judgment refer to the order of the 16th May, 
1891 as an order of rejection, the order in question appears to have 
been made under Section 409 of the Code of 1882, which corres- 
ponds to Order 33, rule 7 of the new Code, It was not therefore 
an order of summary rejection but an order refusing the applicant 
permission to sus as a pauper. 


A view contrary to that which was expressed in dudhoya Churn 
Dey Roy's case (1) was taken by tbis Court in the case of Jaga- 
desswares Гем v, Tinkari Bibi (3). In that case the learned 
Judges were dealing with a pauper application which had been 
refused but they held that the observations made by the Judicial 
Committee in the case of Аним” v. Orde (з), wero applicable in 
such а case and they decided, on the basis cf that decision, that 
“if the position under the law is, as it must be held to be the case, 
that the plaint was before the Court, and it was a document on 


Which proper Court-fees had not been paid by virtue of a refusal 


of the prayer of the plaintiff to sue as a psuper, the provisions 
of Section 149 of the Code of Civil Prccedure could come to the 
assistance of the plaintiff,” 


It must, therefore, be considered which of these conflicting 
views is correct. The earlier view bas been adopted by a Foll 
Bench of the Allababad High Court in the case of Chwana Mal 


(1) (1897) I, L. К. 24 Сак. 889, 
(з) (1879) I. L, R, 2 АП. 241. 
(3) (1935) I. L. R. 62 Calo, 711. 
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v. Bhagwant Kishore (т) in which it was held that, if the Court 
has refused to allow an applicant to sue as a pauper under Order 
33, rule 7 (3) of the Code of Civil Procedure, then the Court 
cannot under section 149 cf the Code allow the applicant to pay 
the requisite court-fea and to trest the application as а plaint. 
A similar view was taken by the Lasore High Cour: on the case 
of Alogi Parshad v. Mst, Gappi (a) The latter view is similar 
to that which was accepted by the Patna High Cou-t in the case 
of Bank of Bihar Limited v. Sri Thakur Ramchanderfi Maharaj, 
(3) and was followed by this Court in the case of Жайдан Dasi 
v. Santosh Kumar Fal (4). 

The decision in Awdhoya Churn Diy Koy case (5) appears 
to have been mainly based проп the provisions of section 413 
of the Code of Civil Procedure of 1882, which hes been repro- 
duced with slight verbal alterations in the present Code as Rule 
15 of Order 33, which reads as follows : | 

"Ап order refusing to allow the applicant to sue as a pauper 
shall be a bar to any subsequent application of the like nature 
by bim in respect of the same right to sue ; but the applicant 
"shall be at liberty to institute a suit in the ordinery manner in 
respect of such right, provided that 19 first pays the coats (if any ) 
-incurred by the Government and br the oppcsite party in opposing 
, his application for leave to sue as a pauper." 

It is true that the Code of 188z, contained no section ccrres- 
.ponding to section 149 of the present Code, but, even if such 
a section had been in existerce ct the time of the decision, it 
could bave made no difference ‘hereto in view of the line of 
reasoning which was adopted by the learned Judges who decided 
Aubhoya Churn Dey Roy's case (5). In order that section 149 
may become operative there must be a dccument before the 
Courtin respect of which the Ccurt in its discretion may allow 
any deficiency of court-fees to be made good. The learned 
Judges decided that the original application cculd not be treated 
asa plaint after it bad been rejected, It follows, therefore, that, 
in their view, there was no dccumeat before the Ccurt in respect 
of which a provision such as section 149 of the Code could have 
had any application, The decision in Jagadisharee Dabi’s case (6), 

(1) (1936) 164 I, C. gos. 

(9) (1936) T. L. В, 17 Lahore. 831. 

(3) (17929) I. L. В.о Pat. 439. 

(4) [1938 ] A. I, К; Calc. 730. 


(s) (1857) I. L. R, 24 Calc. 889. 
(6) (1935 "5, L. R, ба Cale, 711. E 
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on the other hand, proceeded on the assumption that the plaint 
was still before the Court and had not been rejected by reason 
ofthe refusal to allow the applicant to sue in Jorma pauperis : 
In other words, that decision treated the original application as & 
sort of composite document consisting of & plaint plus an appli- 
cation to sue in forma pauperis. І 

As already pointed out, the learned Judges who decided 
Jogadismarve Debs case (1) bated their decision mainly upon 
certain observations made by the Judicial Committee of the 


-Privy Council in the case of Skinner v. Orde (a) Their 


Lordships in the latter cate were dealing with the case of an 
applicant who, after prosecuting for some time a dona fde 
application to sue in forma pawfgeris, pending an enquiry into his 
pauperiem, obtained funds which enabled him to pay the court- 
fees, No order had been passed refusing him permission to sue 
asa pauper, but having regard to the circumstances of the case, 
he was allowed to convert his crigiral application into а рїш 
with effect from the date upon which the application was filed. 
The cate in question was decided under the Civil Procedure Code 
of 1859, sections 308 and 310 of which have been slightly re- 
drafted ard reproduced in the present Code as Rules 8 and 15 
of Order 33. Their Lordships pointed out that “The Act pro- 
vides what shall happen if the prayer of the petition be granted 
by section 308, It also provides by section 310 what shall be 
the effect of a rejection of the petition. But this case is ore 
which the statute has not in terms provided for. The intention 
of the statute evidently was that, unless the petition was rejected, 
as it contained all the materials of the plaint, it should operate 
as a plaint without the necessity of filing a new опе”. They 
went on to say “There are no negative words in the Act requiring 
the rejection of the plaint under circumstances like the present, 
nor anything in its enactment which would oblige their Lordships 
to say that this petition, which contains all the requisites which 
the statute requires fora plaint, should not, when the money has 
been paid for the feer, be considered asa plaint from the date 
that it was filed," Their conclusion was to the effect that in the 
circumstances of the case "the petition to sue ава pauper became а 
plaint, and under this statute the suit must be deemed to be institu- 
ted when that applicaion wes filed." ‘They were, however, care- 
ful to point out that “Supposing tkere bad been any fraud found 


(1) (1935) I. L. В, ба Calc, уи, 
(з) (1879) LL. К, я, All, 241 ; L. К. 61. A, 126, ° 
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by the Judge, the consideration which would determine the judg- 
ment would then hava озеп different.” As pointed out by Sulai- 
man, C. J. and Bennet, J. in the Allahabad decision cited above, 
their Lordships of the Judicial Committee nowhere stated that, 
even if the application to sue as a pauper be rejected, the plaint 
still stands and remaias undisposed of until some separate order is 
passed with reference to it. Оп the other hand, it was apparent 
that their Lordships intended to lay down that, where an applica- 
tion was granted the position was governed by the old section 308, 
and, where the application was rejected, the position was governed 
by section 310, 

In my view, the decision of the Judicial Committes of the Privy 
Council, as it stands, is merely an authority for the proposition that 
on the analogy of the provisions of section 368 of the Code of 1859, 
which corresponds with rule 8 of Order 33 of the present Code, a 
bons іе application to sue іп forma pauperis, whose application 
bas not been already refused, may be allowed to convert his appli- 
cation into a plaint which, after it has been so converted, should 
be deemed to hava bean filed on the date upon which the original 
application was presented to the Court, It is however, quite 
clear from the terms of the judgment that their decision would 
have been different if they had been dealing with a case in which 
the petitioner’s application had been refused under section 306 
(which corresponds to Order 23, rule 7 of the new Code) or with a 
matter in which the applicant bad presented a pauper application 
malade or with intent to defraud the revenue. 


It follows therefore, that, having regard to the provisions of 
Order 33, rule 8 of the Code of Civil Procedure, the original 
application should be deemed to be the plaint in the suit when the 
application to sue in forma pauperis is granted. It may also be so 
treated in the case of а ona fide application in circumstances such 
as those which were present in the case with which their Lordships 


of the Judicial Committee were dealing in the case of Skinner vy, . 


Orde (т) [Janahdhary Suku! v. Јан Kom (2)]. Different const 
derations must however, apply when, as in the present case, an 
application to sue in forma pauperis has been refused under the 
provisions of Order 33, rule 7 (3) of the Code of Civil Procedure, 
In such a case the applicant clearly comes within the scope of Order 
33, rule 15 of the Code. The order of refusal will, therefore, act 
аз а bar to any subsequent application of the like nature by him 
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in respect of the same right to su», but he will be at liberty to instl- 
tute a suit in the ordinary manner in respect of such right provided 
he first pays the coats incurred by Government and by the opposite 
party in opposing his application for permission to sue as a pauper. 

It seems to be quite clear from the language of Rule 15 that 
the intention of the Legislature is моё to allow an unsuccessful 
applicant to treat his pauper application as a plaint with effect 
from the date on which it was originally filed. It allows bim to 
institute a suit in the ordinary mannar in respect of the right which 
he claims but only affer he has paid the costs due to Government 
and the opposite party. In my view the expression “in the ordinary 
manner" can only mean that the applicant must present in Court a 
duly stamped plaint which, as regards limitation, will be effective 
only from the date on which it is presented. Such plaint must 
fulfil all the requirements of Order 7 of the Code of Civil Procedure, 
If it had been intended that, after refusal to allow the applicant to 
sue as a pauper, the suit might be continued on tbe basis of the 
original application there.is Ititl doubt that language similar to 
that which bas been used in Rule 8 would have been employed in 
Rule r5. Rule 8 expressly stated that, where the application is 
granted, such application shall be deemed to be the plaint in the 
suit No such language has been used in Rule r5 and, to my 
mind, the manner in wbich this Rule has been drafted indicates 
clearly that any suit which the applicant may wish to file under 
this Rule shall not relate to the original pauper application but 
must proceed upon the basis of a fresh plaint presented in the or- 
dinary manner. The Rule was probably deliberately framed with 
the intention of discouraging frivolous or dishonest applications to 
sue in forma pauperis. In this connection, 1 agree with the 
views expressed by Abdul Rashid Jin the саве of Alopi Parshad 
v. Afsst, Сарф (1), In that case the learned Judge observed 
that “he application to sue in Jorma pauperis is a potential 
plant, If it is rejected under Rule 5 or Rule 7 it never ripens 
into a plaint, If the application ripens into a plaint, then the 
date of the institution of the ruit shall relate back to the date 
ofthe filing of the application to sue in Jorma pauperis. If, on 
the other hand such an application is rejectec, it cannot be deemed 
to bea plaint and the payment of the court-fees after the appli- 
cation to sue in Jorma pauperis bas been rejected cannot receive 
a potential plaint which ceased to exist when the application 
to sue in Jorma pauperis was rejected." The learned Judge went 


(1) (1936) I, L. R. 17 Lah, 831, 
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on to say “where, therefore, an application for lesve to sue in 
Jorma pauperis is rejected under Order 33, Rule 7 there is no 
proceeding before the Courtand the plaint cannct be said to 
remain, and an order granting the plaintiff permission to pay 
court-fees cannot be deemed to be one under section 149 and 
the suit must be held to have been instituted on the day on which 
the court-fee is paid.” 

The learned Advocate for the petitioner places some reliance 
upon the provisions of the Explanation to section 3 of the Limita- 
tion Act, which states that, in the case of a pauper, а suit is insti- 
tuted when his application for leave to sue as a pauper is made 
but, as pointed out by Baner]se J. in the case of Janakdhary Shu- 
Аш v. Janki Koar (1) thie provision “must no doubt be taken 
to have reference to & case in which such application is granted ; 
and it is not intended to apply to a case in which the application 
to sue as а pauper is rejected.” 

It follows from what I have stated above that, in my opinion, 
the correct view of the law has been taken in duwdhoya Churn Dey's 
case (2) and І am not prepared to follow the later decision in the 
case of Jagadiswaree v. Tinkkari Bibi (3). In this view of the сазе 
the learned Munsif, after refusing the petitioner's application to 
tue ав а pauper, quite properly refused to.allow him to convert 
his application into a plaint with effect fromthe date, upon which 
the the pauper application was filed, The only point io which 
order, dated the язга December, 1938, may be ssid to be incor- 
rect is with reference to bis decision to the effect that the applicant 
should register his plaint with effect from the date on which the 
court-fees were filed. Having regard to the provisions of Order 33 
rule r$ of the Code cf Civil Procedure the correctrorder would 
have been to direct payment by a specified date of the costs (if 
any) incurred by Government and the opposite party in opposing 
the pauper application as a condition precedent to the acceptance 
ofa plaint to which the Court might have permitted the court-fee 
stamps to be attached which bad been deposited o1 the ryth De- 
cember, 1938. 

If it be held that the decision in Aubhoya Churn Dey Roy's саве 
(2) contains a correct statement of the Jaw, I am nevertheless asked 
to apply the principles laid doewn іп section 14 of the Limitation 
Act and to deduct’ the period during which the petitioner was pro- 
seculing his pauper application, In support of this ergument some 
reliance is placed upon the judgment of S, K, Ghose, J, in the 
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case of Kalidasi Dasi т. Santosh Kumar Pal (т). That cate is, 
however, distinguishable from the one with which we are now 
dealing because, having regard to the particular circumstances of 
the case, this Court did not accept the finding of the District Jud- 
ge to the effect that the pauper application was not a dona Ade 
application. In the present case I am not prepared to disagree 
with the clear finding of fact contained ia the order of the learned 
Munsif to the effect the application wae ssa/afde, That being the 
case, section 14 of the Limitation Act can have no application 
and, in any case, it cannot be said that the learned Munsif “from 
defect of jurisdiction or other cause of a like nature” was unable 
to entertain the petitioner’s application. This argument must, 
therefore, fail. 

Finally, I am asked to ignore the application which was fiied 
on the rath December, 1938, in which the petitioner asked for 
the rejsction of his pauper application and to treat the matter as 
being in substance merely a limitation to the Court that the peti- 
tioner did not wish to proceed with his original application and as 
a prayer for the conversion of that application into a plaint, It is 
contended that, in that event, the matter would be governed by 
the principles laid down by the Judicial Committee in the case of 
Skinner v. Orde (a) In the circumstances of the case I am пої 
prepared to accede to thie request. According to the finding of 
the learned Munsif the petitioner’s pauper application was filed 
with an intent to defraud Goverament. It is clear from the judg- 
ment of the Privy Council in the case cited above their Lordships 
would have been guided by different considerations if fraud had 
been found by the Judge and, io my view, even if application for 


the rejection of the pauper application were totally ignored, any 
‘discretion which the Court may have to convert a pauper apppli- 


cation into а plaint should not be used in a case such as that. with 
which we are now dealing. 

In view of what I have stated above, this Rule must be dis 
charged with costs subject to a direction to the learned Munsif to 
fix a date by which the costs (if any) incurred by Government and 
the opposite parly in opposing the application may be deposited as 
a condition precedent to presenting & fresh plaint with the court- 
fees which have already been filed in Court. Limitation will run 
from the date on which the plaint is actually presented. The 
hearing fee is assessed at five Gold Mohurs. 

Р, Re Rule discharged, 
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Bofors Mr, Justice 5, K. Ghose and Mr. Justia В. E, Mukherjea. 
ANUKUL CHANDRA BHATTACHARJEE 


v. 


SURENDRA NATH BHATTACHARJEE AND OTHERS,” 


Hindu Law—lInherilauce— Deafness and dumbness, when a bar to inheritance 
—Such deafness and dumbness, if to be bcik congenital and incurable— 
Rule of Bindu Law, if to be construed strictly. 

Per S. К, Ghose, 9. 1 Where there are texta of two Smriti writers on 
points as to which one is silent they must bs read as supplementing each 
Other as far as possible, 

According to the modern text book writers, deafness and dumbness in order 
to be a bar to inheritance must be shown to be toth congenital and incurable. 


But if it is held on evidence that a particular person was born deaf and 
dumb it would follow that the defects are incurable. i 


Per В, К, Mukkerfea, 9. : There lano role of Hindu Law which requires 
that for the purpose of excluding an heir from Inheritance It is not only neceg» 
sary to prove that the defects of ear or of. the speech wero congenital but wero 
also incurable, 

Nowhere either in texts of Smriti writers or in the discussion of digest 
makers, any statement of Jaw is to be found that Incurability is an additional 
fact which has got to be established from evidencs over and above the fact that 
the defect was congenital, 


Tbe rule of Hindu Law which is relled upon as preventing the natural course 
of inheritance, ought to be clear and unmistakable, A rule of law, which dep:i- 
ves an heir of his legal rights, has got to be construed strictly. 

Suit for establishment of title to land and for recovery of khas 
possession, 


The material facts will appear from the judgment. 


Messrs, Amarendra Nath Bose and Nani Bhusan Mukherjee 
for the Appellant. 


__ Messrs, Hiralal Chakravarty and Ratindra Nath Bhattacharyya 
for the Respondents. 


The Judgment of the Court was as follows 
‚В. К. Ghose, J. :—This is a Second Appeal by the plaintiff in а 


“Appeal from Appellate Decree No. 1801 of 1956, against the decree of 
M. H. B. Lethbridge, Esq., District Judge of Burdwan, dated the sth August, 
1936, reversing that of Narendra Nath Dey Esc., Munsif, Ізі Court, Burdwan 
dated the 14th N@verber, 1935. ^ 
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suit for establishment of title to land for recovery of Adas possession, 
The land belonged originally to спе Ekkari Bhattacharjee who 
died leaving a son named Kangali and a daughter named Shilabati. 
Kangali wo was born in 1315 В. 5., left home in 1333 В. 5. 
and has not Leen heard of sirce then so it is presumed that he 
is dead. Не did not mary. Shilabati died childless in 1336 
B.S. The plaintif's case is that be being the nearest heir as 
the son of Ekkari’s brother has inherited the disputed property. 
The suit is contetted by defendant No.1 who isthe husband of 
Sbilabati, now deceased. His case ja that Kangali was born deaf 
and dumb and so was excluced from inheritance, and that the 
property ultimately devolved on defendant No. т after the death 
of Shilabati and her son. 


The learned Munsif took up tke question whether Kangali’s 
alleged deafness and dumbness were congenital and incurable. 
Upon the evidence be held іп the negative and in tbat view he 
decided that Kangali bad inherited the disputed properties on 
his father’s death and so the plaintiff has now become the heir 


‘of Kangali, Accordingly be decreed the suit, On appeal, the 


learned District Judge decided upon the evidence that Kangali 
was a congenital deaf mute and as such debarred from inheritance, 
He therefore disagreed with the Munsif and dismissed the 
suit Hence this Second Appeal by tbe plaintiff, In this Second 


. Appeal, it is contended that the judgment of the learned Judge 


below is not a proper judgment of reversal as he has not pro- 
perly considered the points upon which the trial Court decided 
in favour cf the plaintif'a саве, The learned Judge has consi- 
dered three items of documentary evidence saying that they were 
mainly relied on by the Munsif, namely, the fact that Kangali’s 
name was recorded in the settlement proceedings, that when 
filing objections under section 103 of the Bengal Tenancy Act 
the defendant did-not base bis case on the allegation that Kangali 
was deaf and dumb, and thirdly that Kangal’s паше was mutated 
in respect of a revenue paying estate in the Tousi Register, 
The learned Judge holds that there items of documentary evidence 
cannot outweigh the oral evidence in favour of the defence and 
he remarks that the learned Munsif admitted that the oral evi- 
dence that Kangall was deafand dumb was clearly in favour of 
the defence, The learned Judge, however, omits to consider 
what the Munsif did consider viz. whether the witnesses are 
interested and how far their evidence would sland the test of 
consideration in the light of protnbilitie, ~The learned Munsif 
D s 
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also pointed out that the plaintiff hed bitter enmity with the 
defendant No. xı and his witness Dr. Manmathanath Mukherjee 
(D. W. 6), It seems to me that the learned Jucge below did 
not consider the evidence in all its aspects as the learned 


Munsif did. 


І, therefore, accept the contention tbat the Judgment is not 
a proper judgment of reversal. Cn that ground it must be set 
aside &nd the matter should be remanded to the lower appellate 
Court for fresh consideration. 

There is, however, a point of law taken in this appeal and it 
is necessary that it should be decided at this stage. Mr. Bose 
for the appellant before ue has coniended that in order to exclude 
Kangali from inheritance it must be shown not only that he was 
born deaf and dumb, but also that this particular defect of his 
was incurable, He points out that the learned Judge below, 
although he finds that Kangali was a congenital deaf and dumb, 
said notbing about the defect being incurable. The judgmen 
of the learned Munsif, on the otker hand, shows that he had 
before him the question as to whether Kangali’s alleged deafness 
and dumbness were both congenital and incurable. There was 


-no dispute on the question of law before bim and it seems to 


have been assumed that even if it was preyed that Kangali was 
born deaf and dumb then, baving regard to the circumstances, 
his deafness and dumbness were also incurable, І cannot say 


that such a view is unreasonable and it seems to me that the 


parties went to trial upon the cass thet, if it was proved that 
Kangali was born deaf and dumb, then his defect was not only 
congenital but incurable. 

In this case, therefore, it must te said that if the lower appel- 


-late Court finds upon tbe evidence that it has been proved that 


Kangali was born deaf and dumb, thena separate question of 
fact as to whether that deafness and dumbness were also incurable 
would not arite for decision, Nevertheless, the question has 
been raised in the form of a question of law, namely, that in order 
to disqualify from inheritance it mutt be shown that deafness and 
dumbness should be both congerital and incurable, That poai- 
tion із contested by Mr. Chakravarty for the respondent. 

Modern text book writers state that deafness and dumbness; 
in order to exclude from inheritarce, must be both congenital 
and incurable, In these text books this statement is sought to 
be supported by reference to reported decisions See, for 
instance, D, R Moulla’s Principles of Hindu Law, 8th Edition, 
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section 98, page 103, where the cases are cited, Mr. Chakravarty 
has pointed out that these cases do not containany express decision 
onthe point and it therefore remains to be decided whether this 
statement of the text book writers can be supported by authori- 
ties, The point was suggested to be raised in the case. of Chars 
Chunder Pal, guardian for Satish Chunder Pal у, Nobo Sundari 
Dasi (1) That case, however, was decided upon a different 
point and a different set of facts. At page 339 of the report 
Banerjee, J. says as follows: “A good deal of argument was 
addressed to us on bebalf of the appellant to show that dumbness 
in order to disqualify a person from inheriting need not be 
congenital ; and if it were necessary to decide that question in 
this case, I should bave felt inclined to answer it in favour of 
the appellant's contention, But I do not think it necessary to 
go into that question here," So the point was not decided. The 
opinion of Banerjee, J. which was undoubtedly of great weight 
was considered by Mr. Justice Shah in the case of Samtribat 
Bhratar Ganesh Moreskear Khadilkar v. Bhaubhat Sakharambhat 
Khahilhkar ( ) In that case it was expressly decided that under 
the Hindu Law dumbness must be congenital in order to be 
sufficient to disqualify an heir from inheritance, Shab, J, went 
further and gave it as his opinion that in order to constitute a 
disqualification, this particular infirmity must be shown to be 
incurable. In coming to the decision that dumbness must be 
congenital, the learned Judges relied on the case of Vatlabhvam 
Skivmarayam v. Bai Haviganga (3) and some other Bombay 
decisions were referred to. This Bombay case appears to be the 
only express decision on the point we are considering, We have 
been referred to the Dayabhags, Ch. V, the relevant portions 
being in verses 6, 7, 9, 10, 11, 17 and 18 and also to the Mitak- 
shara, Ch. II, section X, the relevant provisions being in verses 
1,2, 3 and 7. Itis conceded that the relevant passages in other 
commentaries like Dayakrama Sangraha and Dayatatwa throw 
no further light on the subject. As between the Dayabhsga 
and the Mitakshara, there is a difference in the reading of the 
text of Yajnavalkys, Jimuta Vabana and Vachaspati Misra 
favour the reading "24" (and others) which gives to the text of 
Yajnavalkya perhaps a wider significance, But it is not com 
tended before usthat with regard to the question of exclusion 


(1) (1891) I. L. R. 18 Calo. 327. 
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from inheritance on this particular point there isa difference in 
the law in vogue in the two provinces, and therefore we are not 
concerned here with a supposed conflict of authorities as between 
the two commentaries, For this reason, І am disposed to agree with 
the reasoning of Shah, J. when he refers to a rule that where there 
are texts of two Smriti writers on points, as to which one is silent, 
they must be read as supplementing each other as far as possible, 
The reference is to the texts of Manu and Yajnavalkya on which 
both commentators rely on this point, For my purpose, I may 
take the two defects, deafness and dumbness, together, ав indeed 
they go together in real life when the defects are congenital, Ав to 
the first question as to whether they should be congenital in order 
to disqualify from inheritance, it is to be noted that the texts quot- 
ed in the commentaries are not clear on the point. Manu mentions 
"born blind and deat” but "dumb" witbout the qualification “born:” 
Yajoyawalkya does not mention "dumb" or “deaf” but mentions 
“blind” without "born" and he ends with the words “incurable dis- 
ease,” as read in the Dayabhaga. But the annotations both in the 
Dayabhaga and the Mitakshara show that the commentators them 
selves adopt a liberal interpretation and, reconciling the texts, they 
assume dumbness to be a disqualification in the same sense as blind- 
nets and deafness, Inthe 18th verse the Dayabhaga considers an 
argument suggesting deafness and dumbness to be congenital, It is 
too latein the day pow to say that dumbness, like deafness, in 
order to disqualify need not be congenital. In some cases before 
the Judicial Committee the point was not disputed : for instance,the 
case of Chaudhri Hira Singh v. Chaudhri Gunga Sahai (т), and 
the case of Zala Muddun Gopal Lal v. Atussumat Khikhinda Kor 
(s). There it was assumed that a person born deaf and dumb was 
excluded from inheritance under Hindu Law. From tbis it would be 
а small step further to say that deafness and dumbness should not 
only be congenital, but also incurable. On this point, I am in 
sympathy with the reasoning adopted by Mr, Justice Shah in the 
Bombay case. I have already referred to the roth verse in the 
Dayabhaga which gives a reading of the text of Yajnavalkya as con- 
cluding with the words “а person afflicted with anincurable disease,” 
The corresponding passage inthe Mitakshara concludes with the 
words “as well as others similarly disqualified.” Ав I have already 
stated, the reading of the text in the Mitakshara is wider, and 
advantage is taken of this by the commentator in the 3rd verse 
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where he seoks to embrace in the term ‘others’ a number of per- 
soas including the dumb, the waole group being composed of 
diverse and incongruous elements. See the remarks of Courts 
Ttotter, J, in JPwdíava v. Pavarasa (1) where he points out that 
some of the disqualifications ara so vague that no Court of law could 
now assert their validity. But although the concluding words of 
Yajnavalkya are differently read, it is clear on both readings 
that Yajoavalkya does not profesa to give an exhaustive list of 
disqualified persons, I agree with Shah, J.in thinking that the 
law-givers and commentators haye in view only those defects 
which are of а very serious nature, If it be possible to read in 
the commentaries the provision that deafness and dumbness 
must be congenital, it does not seem to be difficult to read the 
further provision that those infirmities must also be incurable, 
Vajnavalkya mentions “incurable disease" as a generic class 
and it seems to me tobe too narrow a view to take to say that 
a physical infirmity, which may not be a disease but which at the 
same time is incurable, is not included asa disqualification, In 
the case of Gunjskwar Kunwar v. Durga Prashad Sing (a), their 
Lordships of the Judicial Committee quote with approval 'the 
remarks of Mr. Justice І. S. Jackson in the case of AMokssk 
Chundar Roy т. Chunder Mohun Roy (3) "A rule of “Hindu 
Law, which is relied upon as preventing the natural course of 
inheritance, ought to be clear and unmistakable.” It seems to 
me that where there is evidence to show that deafness and dumb 
ness, though congenital, may be cured by treatment, to hold that 
such а defect would still be a bar to inheritance would be 
repugnant to one’s sense of justice. So in the 7th verse the 
-Mitakshara states that if the defect be removed by dedicaments 
or otherwise the right of participation takes effect. 

In my view, therefore, the modern text book writers are correct 
in stating that deafness and dumbness, in order to be a bar to 
inheritance, must be shown to be both congenital and incurable. It 
may be that ina particular case the one would follow from the 
other, It may also be that with the progress of medical sicence 
incurability may not bea reasonable inference, In that case the 
disqualification would be obsolete, But that isa matter with which 
I am рої concerned here. 

The result is that the judgment appealed against must be set 

(1) (1922) I. L. R. 45 Mad. 949 (970). 
(а) (1917) L. R. 44 J. A. 229 3 26 C. І. J. 557. 
(3) (1874) 14 B. L. R. 277% . Я . 
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aside and the case remanded to the lower appellate Court for 
fresh consideration upon the evidence on the record, As I have 
already stated, if it be held upon the evidence in this particular 
case that Kangali was born deafand dumb then it would follow 
upon the cate made by the parties that these defects in this case 
are incurable. So the further question of incurability as a question 
of fact will not arise for consideration, 


Costs will abide the result, 


В. К. Mukherjea, J. :—I regret that I have not been able to 
take the same view as my learned brother bas taken on the question 
of law involved in this case, Having regard, however, to the 
opinion which he has expressed on ths particular facts of the 
present case, the difference of opinion would not affect the 
result of tbis appeal and I would concur inthe order of remand 
which has been passed by my learnad brother. 


It is necessary, however, to state my own reasoning in support 
of the view, which I am taking on the point, as to whether for 
excluding an heir from inheritance according to Hindu Law, it is 
necessary not only that he must be born blind and deaf but that 
the defects must be proved to be incurable, 


In this case the facts ars not disputed. The properties in suit 
belonged admittedly to one Ekkari who died in 1314 B. S. leaving 
a widow Panchubala and a daugkter named Shilabati, Panchu- 
bala gave birth to a posthumous son shortly after the death of her 
husband and this воп was named Kangali. Kangali left his house 
sometime in the year 1333 B. S. and since then has not been 
beard of. It is the case of both sides that Kangali is either dead 
or must be presumed to beso. The question therefore агой ав 
to who would succeed to the prope-ties left by Ekkari, According 
to the plaintiff the properties left by Ekkari would devolye upon 
Kangali and after Kangali’s death upon the present plaintiff who 
is the nearest agnate and heir according to Hindu Law. The case 
of the defendant No. т, on the other hand, is, that Kangali was 
born blind and deaf and consequently he was excluded from 
inheritance, The properties of Ekkari, therefore, would devolve 
upon his widow, his daughter Chilabati and Shilabati’s son in 
succession and on the death of Shilabati’s son it devolyed upon 
defendant No.1 who is the husband of Shilabati. The whole 
controversy, therefore, centres round the point as to whether or 
not Kangali was excluded by reason of his physical infirmities 
from succeeding to the properties left by his father. The trial 
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Court answered this question in the negative but the lower appellate 
Court has answered in the affirmative. 

Mr, Bose, who appears in support of the appeal, has put for- 
ward a two-fold contention, In the first place he has argued that 
the finding of the lower appellate Court is insufficient to warrant the 
dismissal of the plaintiff's suit inasmuch as it is not enough, accord- 
ing to Hindu Law, to exclude a person from inheritance simply 
because he is born deaf and dumb; it must further be proved and 
established asa fact that that infirmity was of an incurable type. 
In support of this contention Mr, Bose has placed reliance upon 
the statement of law as contained in D. Е. Molla’s Principles of 
Hindu Law, 2th Edition, Section 98. 

The second argument of Mr. Bose is that the judgment of the 
lower appellate Court is not а proper judgment of reversal in law 
and the lower appellate Court has not considered several material 
points upon which the trial Court based its decision, 

I may say at once that I am in entire agreement with the view 
taken by my learned brother on the second contention raised by 
Mr. Bose. The lower appellate Court has not considered the 
entire evideuce on the record and he has omitted to advert to 
certain material things upon which the trial Court placed material 
reliance, One fact is that Kangali was invested with sacred thread 
at the proper time and in the usual way and the second thing is 
that there was long silence on the part of both defendant No. r 
and his wife, for which no explanation is forthcoming. In these 
circumstances, therefore, I agree with my learned brother that the 
case should be sent back for further investigation. 

On the first question, however, I am constrained to take a 
different view from that tsken by my learned brother. In my 
opinion there is no rale of Hindu Law which requires, that for the 
purpose of excluding an heir from inheritance it is not only 
necessary to prove that the defects of the ear or ofthe speech 
were congenital but were also incurable, I would first of all refer 
to the texts of the earliest Smriti writers on this point. 

The text of Yajoavalkya, upon which Mitakshara bases his 
statement of law, is contained in verse 141, Chapter # of his book, 
The verse runs as follows: “Ап impotent person, an outcasts 
and his issue, one lame, a madman, an idiot, a blind man, anda 
person afflicted with an incurable disease, as well as others (simi 
larly disqualified) must be maintained ; excluding them, however, 
from participation.” It is to be seen that the text does not 
expressly mention a deaf or dumb person in the category of 
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excluded heirs They come, however, under the residuary clause 
“as well as others” according to Mitazshars. The residuary clause 
is thus interpreted by Vigpaneswar: “Under the term ‘others’ 
are comprehended one who has entered into an order of devotion 
(L e, has become an ascetic) an eremy to his father, a sinner in 
an inferior degree and a person deaf, dumb or wanting an organ”. 
Here again we notice that Mitakshara does not say that blindness 
or deafness should be congenital П is held hewever, by all the 
High Courts that these infirmities in order that they might exclude 
& person from inheritance must be in existence from the date 
of his birth, This is. deduced. from the text of Manu which lays 
down that a person must be born blind and deafin order that 
he may be prevented from participating in the share of his ancestral 
property. The same principle has been held to be applicable 
to dumbness and this position ha» not been challenged before 
us by the learned Advocates on both sides. Vide, the case o 
Гаја Muddun Gopal Lal v. Mussumat Kkihhimda Коё, (1) 
the case of Fallabhram Shivnarayan v. Bai Hariganga (2), and 
the case of Savitribai Bhratar Сатай Moreshwar Khadilkar v. 
Bhasbhat Sakkarambhat Khakilker (3), In the last-mentioned 
case, however, Mr. Justice Shah expressed his opinion that dumb- 
ness must not only be congenita ; it must :be incurable also, 
According to him this follows in tha first placa from the text of 
Yajnavalkya where the word "acWki/iyo" ( incurable ) is used. 
Mr. Justice Shah is of opinion that as "deai" and. "dumb" аге 
brought under the word "adj" (others) as used іп Yajnavalkya’s 
text, the same characteristic must apply to deafness and dumbness, 
namely, that they should be incursble. Не says in the second 
place that it would be in accordance with the rule that where 
there are texts of two Smriti writers on points, as to which one is 
silent, they must be read as supplementing each other as far as 
possible, I do not think that the process of reasoning employed 
by the learned Judge is at all sound. 

In the first place, the interpretation that the learned Judge 
has placed upon the word “adi” is in contradiction with that 
which Viganeswar himself has put upon this particular word in 
Yajnavalkya’s text and I am unable to hold that the interpretation 
put upon this text by  Mitakshera which is the recognised 
authority throughout India should be ignored, As I have said 
already, the word “others” is interpreted by Mitakshara to mean 

(1) (1890) L. R. 181. A.9; I. L, В. 18 Cake. 341. ч 

(a) (1864) 4#Bom, Н. C, R,*135. (3) (1927) L L, К. 51 Bom. so. 
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a variety of persons, namely, one who has entered" into an order 
of devotion or isan enemy to his father &c, and by no process 
of reasoning it can be said that the word "adi? must be construed 
ejusdem generis along with the expression "ruffering from incur- 
able disease" when none of the persons specifically mentioned 
by Mitakshara suffer from апу disease and much less from any 
incurable disease. 1 think that the expression “afflicted with an 
incurable disease” connotes a separate group altogether and the 
words "and others” must be construed as including persons who 
suffer from similar defects but not necessarily from a disease which 
is incurable. ' 

Tam also unableto spree with Mr. Justice Shab that if the ` 
text of Manu be taken as supplementing the text of Yajnavalkya 
on tbis point, this conclusion would necessarily follow. As it would 
be seen prerently, Manu mentions specifically the blind and deaf 
persons who are born so but with regard to neither of them it is 
said by Manu or by any of the commentators that the defect 
must be incurable. А 

If we now come tothe law that is in force in Bengal, we find 
that Jimutevahana devotes the sth Chapter of bis book to the 
treatment of this subject. In paragraph 7 he quotes the text of 
Manu as follows : “Impotent persons and outcastes are excluded 
from & share of the heritage ; and во are persons born blind and 
deaf; as well as madmen, idiots, the dumb, and those who has 
lost a sense." (Manu, chapter 9, verse зог), In paragraph 9, 
Jimutavahana explains that the word “born” must be connected 
in construction with the words "blind and deaf." This is also the 
explanation given by Sri Krishna in bis Dayakrahma Sangraha. In 
paragraph то Jimutavahana quotes the text of Yajnavalkya but his 
reading is slightly different from that which is adopted by Vigna- 
neswar, Tho text of Yajoavalkyais thus quoted in Dayabhaga : 
"An impotent person, an outcaste and his issue, one lame, a 
madman, an idiot, a blindman, and a person afflicted with an ід. 
curable disease, must be maintained ; excluding them, however, 
from participation.” It will be seen from the above that Jimuta- 
vahana drops the residuary clause altogether and he uses the word 
* Achilitsya rogarfa? that isto say, “persons afflicted with incurable 
disease” in place of “Acdthitsyarogadya” which means, “persons 
suffering from incurable disease as well as others,” In fact it was 
not necessary for Jimulavabana, who relies primarily upon Manu 
and quotes Yajoavalkya only as & subsidiary authority, to bring a 
deaf and dumb person within the residoary clause at all, as these 
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disqualified persons have been specificelly mentioned by Manu in 
his text. In my opinion, there is nothing in the texts of Jimuta- 
vahana or even of the Mitakshara, which go to support the view 
that according to Hindu Law it must be established that deafness 
and dumbness which are proved to be congenital ars beyond cure 
before a person can be excluded from inheritance, The decisions 
upon which Sir D. Е. Molla purports to base his statement of law 
also in my opinion do not support this view and this has been prac- 
tically conceded by Mr. Bote who appears for the appellant, So 
far as the case-law in Bengal is concerned, one of the earliest pro- 
nouncements is to be found in the case of Mokesh Caunder Roy v. 
Chunder Мойын Roy (т). There, it wae & case of blindness which 
was not proved to be congeni‘al, It was held by the learned 
judges that blindness which under the Hindu Law, as recognised 
in Bengal, excludes an affected person from inheritance refers to 
congenital blindness and not to loss of sight which has supervened 
after birth. In course of argument it was argued on the side of 
the appellant that even though Manu exp-essly stated that the per 
юп must be born blind and deaf yet a person who became blind 
afterwards might come under the general description of people 
deprived of senses (Mirindriya) as used in Manu's text. In reply to 
that it was said that if the subsequent por-ions of the text carried the 
matter beyond what was implied in the prsvious portion it must be 
clear that the person excluded from inheritance must be incurably 
blind or such who had lost the sense of sight. This particular ques- 
lion, therefore, which arises for decision in this case, was neither 
raised before nor decided by ths learned Judges. Inthe case of 
Charu Chunder Pal v. Nobo Sunderi Dasi, (2) which is also referred 
to by Mulla, the question that arose for decision was, as to whether 
under the Bengal School of Hindu Law a widowed daughter who 
had а son who was dumb at the time when the succession opened 
out, was entitled to succeed to her mother’s sfridkan property. 
Mr, Justice Banerjee pointed out in that case that. this matter did 
not come within the purview of the texts at all, as the question was 
not as to whether a dumb son could inherit, but whether the 
mother who had got a dumb son could be said to bea daughter 
having no son at the time when the question of succession to the 
stridkan property of her own mother aros». But at the same time 
Mr, Justice Banerjse pointed out that even if it was necessary to 
decide that question they should feel inclined to answer it in favour 
(t) (1874) 14. B. L. В. 273 
(2) (1891) I. lg R. 18 Cale. 827. 


441 


Civi. 
1959. 
v 

Anakul Chandra 
Bhattacharjee 
Y. 
Surendra Nath 
Bhattacharjee. 


B, K. Mukherjea, ӯ. 


442 


THE CALCUTTA LAW JOURNAL. [Vol LXIX, 


` of the appellant's contention, This question was also not touched 


upon in any of the other cases to which reference bas been made 
by Sir D. Е. Mulla with the exception of the passage found in the 
caso of Sevifribai Bhratar Ganesh Moresmar KAadilkar v. Bhau- 
bhat Sakkarambhat Khakilhar (т) and there also it was an opinion 
expressed by Mr. Justice Shah alone which was not shared by his 
learned celleague. It may be that some of the Judges who decided 
the cases used the words ‘congenital’ and ‘incurable’ as mere con- 
verlible terms and it may be that the Hindu law-givers when they 
insisted upon the defects being congenital in order to deprive a 
man of his right of inheritance had in mind the idea of their being 
incurable, But nowhere either in the texts of the Smriti writers or 
in the discussions of the digest makers with which we are primarily 
concerned, any statement of law isto be found that incurability is 
also an additional fact which has got to be established from evi 
dence over and above the fact that the defect was congenital, In 
fact curability or incurability of the defect has never been consider- 
ed to be a material factor in connection with this matter. In the 
case Gunfeshwar Kunwar v. Durga Proshad Singh (2), their Lord- 
ships of the Judicial Committee approved the following statement 
of law given by Rajkumar Sarvadhikeri in his Principles of Hindu 
Law of Inheritance and wherein he referred to the question of 
blindness : "Blindness to cause exclusion from inheritance, must 
be congenital. Mere loss of sight which bas supervened after 
birth is not a ground of disqualification. — Zwewraóíe bindness, if 
not congenital, is not such en affliction as, under the Hindu Law, 
excludes a person from inheritance,” 

I think, the sme remarks apply to the case of deafness and 
dumbness aswell, It cannot be disputed for one moment, as 
was pointed out by their Lordships of the Judicial Committee, 
that the rule of Hindu Law, which is relied upon as preventing 
the natural course of inheritance, ought to be clear and unmis- 
takable. It is also true that a rule of law, which deprives an 
heir of his logal rights, and therefore might work barshly has got 
to be construed strictly, but at the same time if this rule is to be 
enforced at all and not ignored the Courts in my opinion, cannot 
but give effect to the plain interpretation of the texts as are 
contained in the works of the digest makers ,Who are SEMINE as 
authorities in a particular province. 

І agree for the reasons given above that the case should be 

(1) (1927) I. L. R. 51 Bom. 5o 

(ay Gini Ld Rodd LA эш ad COL e. 
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sent back to the lower appellete Court, My learned brother С. 
has expressed the opinion that the enquiry by the Court below 1939. 
—— 


should be confined to the question as to whether the defect in оа 
‘this particular case was congenital ог not and if it is found to Bhattacharjee 
be congenital, it must be presumed to beincurable. Ido not Sandia Nath 
differ therefore from the order wbich my learned brother has Bhattachar]ee. 
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of jroef — Will found to ba forged—Order to be passed by probate Court. 
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with the fact that itis an unregistered one makes it the duty of the Court to 
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cumspection , э 
Per Г. Rakman, F., 1—Theo burden of proving a Will in solemn form is cest 
-upon the propounder and in view of thu fact that an unregistered Will is sought 
to be propounded after the lapse of more than 20 years, It ıs required that all 
manner of doubt and suspicion which are likely to arise shculd be removed by 
‘them. Having regard to the unsatisfactory nature of the evidence that bas been 
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Trustworthy and effective evidence should be given to establish compliance 
with the necessary form of law. 

Ram Gopal v. Aipina Kunwar (1) referred to. 

Fer Curiam; Although the evidence is strong enough to lead the Court to 
the conclusion that the Will is forgery, It will be sufficient for the purpose if the 
Court finds that the propounder has not been able to prove the Will, 


Baikuntha Nath Chattoraj v. Prasannameyt Deb a (2) referred to. 
Appeal by the Applicants, 

Application for letters of administration. 

The material facts appear from the judgment. 


Messrs A. С. Ghose, Ramendra Mohan Majumdar and Sorvjen- 
dra Mohan Roy Chaudhury for the Appellants. 


Messrs, Hiralal Chakeavarti and Rabindra Nath Bhattacharjes 
for the Respondent. 

C, А. Y. 

The following judgments were delivered: 

В. C. Mitter, J. :—The appellants are the applicants for letters 
of administration. They have propounded a will said to have been 
executed by their father Phani Bhusan Roy Chaudhury as far back 
as the 27th February, 1910. Phani Bhusan died onthe 6th March, 
1910 and the application for letters of administration with the will 
annexed was made on the 15th September, 1930, more than twenty 
years after the testator’s death. The inordinate delay in propound- 
ing the will coupled with the fact that it is an unregistered one 
makes it our duty to scrutinise the evidence produced on behalf 
of the propounder with care and circumspection. 


Phani Bhusan was survived, by bis widow Mrinalini, two minor 
unmarried daughters Harimati and Probhabati, who were about 
13 and то years of age respectively at the time of bis death, and 
by an infant вор, Bbolanstb, then a few months old. Anath Nath, 
the respondent in the appeal is the grandson of а separated brother 
of Phani Bhusan of the name of Арша. 

The summary ofthe terms of the will propounded is that the 
testator's properties were to vest in bis son Bholanath and during 
the latter’s minority, Mrinalini, and in her absence Harimati and 
Probbabati, were to look after his properties. If Bholanath died 
unmarried but survived by his mother Mrinalini the properties 
were to vest in the latter оп whose death they were to vest in 
the testator’s daughters Harimat] and Probhabati If Bholanath 


(1) (1922) L. R. 49 1. А. 4135 27 C. W, №. 485. 
(а) (1922) 27 C. W. N. 797. . 
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died after his mother but unmarried, the properties were also to 
. vest in the said two daughters of the testator. 

Harimsti was married after ber father’s death but she is a 
sonless widow, Probhabati was married to Nanigopal Bhatta- 
charjee in the year 1918. Bholanath died unmarried in Decsm- 
ber, 1917, survived by his mother Mrinalini who died on the 
Irth July, 1930. At tbat time ?robhabati had no male child 
living. If Phani Bhusan had died inteatate, on Bholanath’s death, 
the properties would have devolved on his mother Mrinalini ав 
his heir and on the latter’s death, Anath would have inherited 
the same as being the rearest revezsioner of the last male owner, 
Bholanath. Harimati and Probhabati would not have come in, 
as under the Bengal School of Hindu Law sisters are no heirs, 
sister’s sons are no doubt heirs but none of them were in existence 
at the time of the death of Mrinslini when the succession to the 
estate of Bholanath opened again. Willor no will it made no 
difference up to Mrinalini's deatb, but the will set up was abso- 
lutely essential, if Phani Bhusan's property are to be retained in 
bis daughter's family. It is for this reason that the respondent 
has suggested that the will was hatched up after Mrinalini’s death 
by Nanigopal, the husband of Probhabati. 

On the 15th September, 1930, the appellants filed their appli- 
cation for letters of administration before the District Delegate 
of 24 Parganas, Intheir application they mentioned the name 
of Anath who wasthen a minor, asa near relation of the testator. 
On the aoth November, 1930, they proposed bis maternal grand» 
mother, Sarojini, as his guardiam-al-litem, The District Delegate 
accordingly issued on the 8th December, 1630, notices both on 
Anath and his proposed guardian who were then living in 
Basirhat, The peon's report is that he went to Sarojini's house 


on the sgth December, 1930, but as Sarojini was a garda lady © 


he could not hand over the notice to her, but made the contents 
of the notice known to her sor-indaw, Surendra Nath Banerjee, 
who was present there, but the latter having refused to sign, the 
notice was affixed tox prominent part of the house. This notice 
required Sarojini to appear in Court on the 5th January, 1931, 
&nd to intimate whether she would accept the guardianship or 
not. Ор the record we find a Vakalatnama as Sarojini’ Vakelat- 
nama and an application purporting to be on her behalf, both 
filed on the 5th January, 1931. Ia both there is a mark and 
Surendra Nath Banerjee purports to write the name of Sarojini 
on her behalf, Оп both етә are signatures which purport to 
Ф 
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be Surendra’s. The application states that not only Sarojini was 
willing to act as the guardian-ad-litem but that sho had no objection 
to the grant being made to the applicants On 22nd June, 1931, 
Sısadhar Mutherjee whose name appears as one of the attesting 
witnesses filed his affidavit in which he stated tbat the will was 
duly executed and attested in bis presence. Onthe 3rd August, 
1931, an exparte order for grant of letters was made to the appli- 
canteon the basis of this affidavit. The probate duty was not 
however paid and ‘the security was not furnished with the result 
that the case was dismissed for default by the District Delegate 
on the goth June, 1935. There are indications on the record 
which furnish the reason for this default, The duty demanded 
was a small amount (Rs. 80-4) and it was not paid for four years 
not because of want of funds but for otber reasons, Those rea- 
aons were that the applicants had succeeded in having their names 
substituted in the Collector’s register on exparte proceedings, In 
1935, however, Anath who had attained majority in the meantims, 
appeared” before the Collector and succeeded in having the 
names of the applicants Harimati and Probhabati removed from 
bis register and in having his own name recorded. This put the 
applicants to motion and they on the 1st May, 1936, applied to 
the District Delegate under section rst of the Civil Procedure 
Code to vacate the order of dismissal passed on the aoth June, 
1935, оп the ground that they were then prepared to pay the 
probate duty and to furnish security. The previous order for 
dismissal was set aside exparte and letters of administration was 
issued to applicants with a copy of their father’s will annexed on 
the rath May, 1936, Fourteen days later (26th May, 1936), 
Anath filed bis application for revocation of the grant. The 
grant was revoked by the learned District Judge by an order 
dated the 30th January, 1937, and the applicants were asked to 
prove the will in the presence of Anath in solemn form, The 
findings in the order of revocation are these s=- 

(i) thatthe notices issued by the District Delegate on Sarojini 
and upon the minor Anath on the 8th December, 1930, were 
fraudulently suppressed, ' M 

(1) that the Vakalatnama and the petition filed on behalf of 
Sarojini before the District Delegate onthe sth January, 1931, 
were false documents. Inthem the signatures of Surendra Nath 
Banerjee had been forged 

(iii) that the case sought to be made in the evidence adduced 
by the propounders especially by that {witness Parna Chandra 
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Roy Chowdhury, that Anatb and Surendra Nath Banerjee knew am 


in 1931 of the proceedings before the District Delegate, іп as a 
much the Circle Officer of Basirhat made enquiries regarding the апкан Debi 
value of the estate for the purpose of assessing probate duty in Aneth Nath Roy 
their presence, was a false case: - Choudhary. 
After the grant was revoked the proceedings started again on R.C. Hitter, g. 
the 8th March, 1937. oo سس‎ 
The will is a short one, written on two sheets of cartridge paper, 
such as are ordinarily used for Vakalatnamas, plaints and written 
statements, At the right hand top in both the sheets are what 
purport to be signatures of Phani Bhusan. There is no such 
signature at the bottom of the last page where the document 
enda At the end of the document are the signatures of the 
writer Bhagaban Chandra Mondal and of four witnesses, Tara- 
prosad Ghose, Mani Mohan Ghose, Sasadhar Mukhopadhya and 
Hiralal Sarkar. Tho scribe and the first witness, are stated in 
the document to be residents of Beckati, the village where Phani 
Bhusan lived and died, but- Mani Mohan was a resident of 
Saidpur and the last two witnesses were residents of Taki, which 
was a few miles distant from Beokati. At the date when the 
proceedings for probate were first started Sasadhar was alive 
and on bis affidavit the District Delegate issued the grant. At 
the time when the proceedings for probate were re-started after 
the revocation of the first grant, thar witness and all the other 
witnesses including the writer except Moni Mohan, were dead, 
Moni Mohan has been examined on behalf of the propounders. 
He is the only direct evidence bearing upon the question of 
execution of the Will He has stated in bia evidence that Phani 
Bhusan signed the Will іп his presence and he as also Taraprasad 
and Hiralal attested the same in the presence of Phani Bbusan, : 
The learned Judge relying upon а passage in his crost-examination 
to the effect that he bad signed firs held that the Will was not 
«proved to have been properly attested, for he took this passage: 
to mean that Mcni Moban had signed even before the testator. 
We do not think that that із the meaning to be attached to this 
part of his evidence. Obviously Mcni Mohan was referring to 
the order in which the attesting witnesses had signed. His deposi- 
tion does not agree with what appears from the document, for 
there his name appeara to be the second name, Taraprasad’s 
name appeariog as the first. Seeing that Moni Mohan was deposing 
about 28 years after the alleged execution of the Will this small 
discrepancy wpuld not harp mattered and we would have reversed 
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the aforesaid finding of the lower Court if we could have believed 
Moni Mohan. For the reasons which we will state hereafter we 
think however that implicit reliance cannot be placed on the 
testimony of Moni Mohan, and that it would not be safe to hold 
that the propounders have discharged the burden placed on them. 
The writing and signature of Bhagaban have been proved, as 
also the signature of Tarapratad and Sasadhar by some witnesses 
examined by the propounder. 

Three witnesses examined on behalf of the propounders, namely 
Probhabati, Jogesh Chandra Chaudhary, (the executor named 
in the Will who has rencunced) and Purna Chandra Roy Chow- 
dhury, hava stated that they had either seen the Will or it was 
shown to them and others on different occasions from shortly 
after the testator’s death and during the life-time of Mrinalini. 
This evidence, if believed, would demolith the suggestion made 
by the respondent that the Will was manufactured after the death 
of Mrinalini, when it was found that the properties would pass out 
to the family of bie daughters as none of them had male issue at 
the time. We will examine the evidence of these three 
persons in detail but we may at once tay that we cannot act upon 
their evidence. The first point to consider is whether the delay 
in making the application for letters of administration has been 
explained. The lower Court has held that it has been accounted 
for, but we think otherwise. The Will was propounded twenty 
years after the testator's death. In paragraph 7 of the application 
for letters of administration it is stated that the delay had been 
caused by Mrinalini’s unwillingness to apply for probate, She was 
named in the Will as executiix. Jogesh Chandra Chaudbury, how- 
ever, in his eagerness to support one part of the propounder's case, 
namely that the Will bad been disclosed and shown on the last day 
of the life of Phani Bhusan and thereafter, stated that Mrinalini 
was at first'unwilling to propound the Will in Court, but about two 
years before her death she came to him, showed him the will and 
stated that probate would have to be taken. The witness Jogesh 
also advised her to take out probate. The fact however remains 
that, although she lived for а years more, she never applied for 
probate. Аз on thie evidence of Jogesh the explanation suggested in 
paragraph 7 of the applicaiton for letters of administration became 
an unconvincing one the propounders fell upon another explana 
tion, not mentioned in their application, that poverty prevented 
Mrinalini from applying for probate. We consider this explana- 


tion to be an after-thought and cannot accordingly асаер the same, 
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The next class of evidence is that tbe Will was disclosed when 
Phani was living and also on several occasions after Phani's death 
and before Mrinalini had died. The principal witness on this 
point is Jogesh Chandra Chaudhury. His evidence is to the 
following effect : 

He is à nephew of Mrinalini and was brougbt up by Phani, He 
matriculated in the year 1907 from the Taki High School, which 
&chool he attended from Phani's house. Since 1907 or so, when he 
was r7 or 18 years of age be had never visited Phani or had gone 
to Beokati, He began his Ше as a school master, but for many 
years past he is a play-wright and an actor in a Calcutta theatre, 
He bas been living in Calcutta all along for the last 30 years He 
heard of Phani's illness and went to Beokati in the morning (about 
IO Or II A AL) on the day on which Phani died. Phani died at 
about то р. X. In his examination-in-chief he says he saw 
the Will on that day, but it was not Phani who showed 
him the Will but somebody else whcm һе does not name. 
He also saw the Will twice or thrice after Phani’s death. 
In his crossexamination he says that Phani bad died of blood 
dysentry and that he retained full consciousness till 5 minutes 
before his death, At ra orz P. м. Phani himself told him that 
he, the witness, had been appointed executor. He wanted to show 
him the Will, but the witness said that tart could be done later 
on, The witness further gives details of the occasions when he 
saw the wil at his Calcutta residence after Phani’s death. Тһе 
first occasion was in the year rgr4 or so, when Mrinalini came to 
bis house to consult him about some litigation, The Will was in the 
bundle of papers which Mrinalini had brought. There was then 
no talk about taking out probate, The second occasion was about 
the year 1928, about s years before Mrinalini’s death. On that 
occasion Mrinalini came for bis advice in connection with other 
litigations but said probate would have to be taken. He also 
advised Mrinalini to take out probate. The other two occasions 
when he saw the Will were about 6 months after Mrinalini's death 
when the daughters had applied for probate, The fourth occasion 
was when the revocation case was started. It was on his advice 
that the propounders applied to the Court foz letters of administra- 
tion, In tbe crossexamination the statement made by the witness 
in his examination in chief that he was.shown the Will on the day 
Phani died is material] shaken, Nor can we believe his state- 
ment that at about 12 or,r P, M. Phani himself told him that he 
had been nomjnated executor by bis Will. His evidence that 
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Phani died of blood dysentry and that he retained his full conscious- 
nesstill about 5 minutes of his death is belied by other evidence 
on tbe record, including evidence produced by the propounders. 
‘The evidence establishes that Phani had been suffering for a long 
time and met bis end with pneumonia, His condition became 
alarming atleast 4 or 5 days before his death when the Kabiraj 
who had been treating him was dismissed and a allopathic doctor 
called in, The propounders’ evidence as given by their other 
witnesses is that onthe day Phani died he became frequently um 
conscious, Jogesh who had never cared to visit Phani after 1907, 
although Phani was his benefactor, must have gone to Beokati on 
hearing that Phani was in his last stage. In these circumstances 
it is difficult to believe the witness when he stated that Phani told 
him about the Will within a few hours of his death. The witness is 
interested in the propounders and it was on his advice the 
the Will has been propounded. He does not give details of the 


` litigations in connection with which Mrinalini came to him, Mri- 
nalini had her advisers at Beokati and relatives and officers compe- 


tent to give her advice. Why Jogesh should be consulted it is diffi- 
cult to follow. Why the Will should be brought by Mrinalini in the 
bundle when apparently the Will was not relevant to those litiga- 


‘tions, We cannot accordingly act on the evidence of Jogeah, 


The next man who speaks upon this subject is Purna Chandra 
Roy Chaudhury. The character of this witness does not inspire 
confidence. His evidence on the point is also highly improbable. 
He states that he saw the Will on 7 or 8 occasions before Mrinalini’s 
death. He does not remember when he saw it first, but probably 
it was іп 1913 or-gr4. Не had gone to Mrinalini’s house and the 
latter “earnestly” showed him the Will Why was the earnestmess 
on the part of Mrinalini, who according to the other -evidence 
produced on behalf of the propounders, never cared for the Will 


‘at that period of time. Mrinalini aleo showed him paper оп 


many occasions in conneclion with litigations and the- Will was 
in the bundle. The Will was shown tothe persons who proposed 
marriage with Probhabati and the latter would not have been 
married, according to this witness, but for the Will, The comment 
on bis evidence which we desire to make is that he was not cer 
tainly asked for bis advice by Mrinalini His father was there, 
who was more experienced and well disposed towards her, Mrinalini 
bad also other elderly people living close to her, the relatives of 
her husband. Her Waid was ‘there. In these circumstances it 
is highly improbable that he would consult the witness who was 
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then a young man of about 24 ors5, an ease loving man whose 
principal occupation when at the village жав іп the village Jatra 
party. А Jafra actor is certainly mot regarded іп Ње village as 
a person of the right stamp or responsible or a business min- 
ded one. 

The further story whicb this witness recites and which is later 
on re-iterated by Probhabati herself, that the Will was shown to 
the bridegroom's party is highly improbable. The marriage proposal 
must have been after Bholanath’s deatb, for Probhabati was 
married a year after the former's death. Probhabati had then the 
prospect of having the properties of Phazi through ber son, which 
must have bean expected within a reasonable time of her marriage 
even if there was no Will She was in 1918, the year of her 
marriage, about 18 years old. A greedy or worldly guardian of 
the prospective bridegroom may enquire about the extent of the 
property but would not certainly demand at the stage of tharriage 
negotiations the production of document of title of the bride— 
the Willespecially when it wae not of much importance then, 
As we have stated above the Will assumed an importance only 
when at Mrinalini’s deatb, which occurred 12 years after Pro- 
bhabati’s marriage, the latter bad no male issue, We accordingly 
hold that the propounders’ case that the Will was seen by persons, 
Or was shown to some persons by MrinaEni, before July 1930 has 
not been established, In these circumstances the want of a 
credible explanation of а long delay in propounding Will is an im- 
portant factor for consideration. 

The only direct evidence of the execution of the Will is given 
by Moni Mohan. His evidence is that he was sent fcr by Phani 
on the day of the execution of the Will and the Will was signed 
by the latter in bis presence, The writer and the otber attesting 
witnesses aro dead. With regard to the writer Bhagaban it has 
been pointed out that the Will as drawn up is to his interest. ' He 
had taken settlement. of a good quantity of land from Mrinalini 
ata very favourable rent (Ex. E not printed) and the settlement- 
was liable to be challenged if there vas no Will on those terms, 
but would be pucca if the Will was established. Of the attesting 
witnesses who are dead, we do not know of their exact position 
in life of their connection with Nanigopal, but the fact remains 
that there were many respectable neighbours, some of them co- 
sharers of Phani, who tock an interest in bim and visited him 
during his last illness, but none of them appear as altesting wit- 
nesses or witnesses in the case. The Will is written on cartridge 
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paper. We have already noticed the fact that there is no signature 
of the testator at the bottom of the last page. Moni Mohan’s 
evidence isthat the will was fair copied, signed by the testator 
and attested by the witnesses st the same sitting. But the will 
indicates that the ink of the testator's signature on both the sheets 
have a different shade and colour from the ink of the body of 
the wil and of tbe attesting witnesses’ signatures. This patent 
fact is not explained on Moni Moban'sevidence, It is a loose 
practice, but still a widely prevalent practice in Bengal, for blank 
cartridge papers to be signed at the top corner for ute in Courts, 
when to be required, for Vakalatnamas and plaints and written 
statements—and it is suggested by the respondent's advocate that 
it may be that two such papers signed in blank by Phani, were 
got hold of and utilised for the will after Phani's death. Although 
the evidence is strong enough to lead usto the definite finding 
that the’ will propounded is а document forged long after Phani's 
death, we are of opinion that the propounder bas not been able 
to prove the will, We cannot rely on any of the witnesses 
produced by them. The result is that this appeal ie dismissed 
with costs to be paid by the appellants personally and not out of 
the estate. Hearing fee 5 gold mohurs. 

Cross objection is dismissed without costs, 

Latifar Rahman, J. :—In this case I have had the advantage 
of reading the judgment just delivered by my learned brother 
and I have very little to add. I desire only to point out that the 
burden of proving the will in solemn form is cast upon the pro- 
pounders, and in view of the fact that an unregistered will is 
sought to be propounded after the lapse of more than twenty 
years, it ie required that all manner of' doubt and suspicion which 
are likely to arise should be removed by them. Having regard 
to the unsatisfactory nature of the evidence that has been adduced 
and the discrepancies in them, they are bound to excite the suspi- 
cion of any probate Court, and unless such suspicions are 
removed, no probate can be granted. 1 am supported in this 
view by a decision of their Lordships of the Judicial Committee 
in Vellaswamy  Servat v. Sivaraman Serpai (т) where Sir Binod 
Мінет formulated the proposition in the following terms :— 

"Circumstances exist in this case that would excite the suspicion 
of any probate, Court end require it to examine the evidence in 
support of the will with great vigilance and scrutiny, and. the 
respondent is not entitled to probate unless the evidence removes 


` (т) (1999) L. Re 55,1. A. 964 g1 C. L. J. 150 (153). ® 
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such suspicion and clearly proves that the testator approved of 
the Will.” 

In the present case we have given our anxious consideration 
and scrutinised the evidence with care, and we are not prepared 
to hold that the appellants have removed our doubts and suspi- 
cions and have convinced usthat the will isa genuine one. Al. 
though the evidence seeks to establish that the body of the will 
wns written and the testator signed it at one sitting, yet the varying 
colour of the ink is a suspicious circumstance auda significant 
fact. The evidence that has been adduced explaining the cir- 
‘cumstance is utterly untrustworthy. In this connection I may 
refer to the case of Ram Gopal v. Aipsa Kunwar (т) where their 
Lordships of the Judicial Committee observe as follows :—“A 
'will is one of the most solemn documents knownto thelaw. By 
it a dead man entrusts to the living the carrying out of his wishes 
and as it isimpossible that he can be called either to deny his 
signature or to explain the circumstances in which it was attached, 
it is essential that trustworthy and effective evidence should be 
given to establish compliance with the necessary forms of law. 
In the present instance no formalities are essential. Proof of the 
testator’s signature is all that is needed; bnt, in case of doubt 
or dispute, Justice requires thatthe best evidence procurable of 
that signature should be furnished and an attempt to support 
the signature by enything that falls short of this standard is а 
matter which though it may not be fatal is a serious defect.” 

Although in the present case, the evidence is strong enough 
to lead us to the conclusion that the will isa forgery, it will be 
sufficient forthe purpose if we find, which we accordingly do, 
that the propounders have not been able to prove the will I 
may refer to the casa of Batkunto Narik Chattaraj у. Prasanna- 
soyete Debya (2) where their Lordships of the Judicial Committee 
held as follows :—“The burden of proving a willis on the person 
who sets it up and it would have been enough for the purpose of 
this case to find, as their Lordships hold to be the case, that the 
alleged will was not proved." 

I agree that this appeal should be dismissed with costs 


А. T. M, Appeal and Crossa 
objection dismissed, 
(1) (1922) L, В. 49 L А. 413. 
(a) (1922) 27 С, W, N. 797. 
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Bofors Mr. Justice B. К. Mukherfeaand Mr. Justice 
Latifur Rahman, 


HAREKRISHNA PANIGRAHI 
v. 


JOGNESWAR PONDA anp OTHERS, 


Alitstation— Document to be prowed by attesting wilntsss—Duiy of Maintif 
—‘Execution, if includes attestation—Indian Evidence Act (I of 1573 as 
amended by Act XXXI of 1916). Section 68, 69 and 71. 

Section 71 of the Indian Evidence Act does not apply to а саве where the 
attesting witnesses are not before the Court. 

In a case where а document is to be proved by attesting witnesecs, it is 
the duty of the plaintiff to exhaust all the processes of the Court. in order to 
compel the attendance of any one of the attesting witnesses and when the 
productión of such witness is not possible either legally ос physically the 
plaintiff can avail himself of the provisions of section 69 of the Indian 
Evidence Act, ч 

The werd ‘execution’ as used in the proviso to section 68 of the Indian 
Evidence Act in case of a document which under the law requires attestation . 
means and includes not only the sigoature of the executaot bat the whole 
series of acts ос formalities which are necessary to give the document validity 
asa mortgage. The word ‘execution’ therefore includes attestation: Aérahim 
Mendal v. Akshay Konar (1) and Herinatk Ghose т Nepal Chandra Rai 
Choudhury (2) referred to. 

Appeal by Defendant No. 1. 

Suit for enforcement of mortgage. 

The material facts will appear from the judgment, 

Messrs, Gopendra Nath Das and Satindra Nath Chatterjos for 
the Appellant. 

Messrs. Chandra Sskhar Sen and Lala Hemanta Kumar for 
the Respondents. N 


The judgment of Court was as follows ; 

Mukherjea, J. :—This appeal is on behilf of the defendant 
No. т and it arises out ofa suit commenced by the plaintiff for 
enforcement of a mortgagebond. The bond is alleged to have 
been ex*cuted by defendant No. 1 and bis brother, Naba Krishna, 


*Appeal from Appallate Dacree No. 721 of 1937, against the decree S, 
К. Haldar, Esq., District Judge of Midnapore, dated and December, 1936, 
reversing that of Naresh Chandra Chakravarty, Esq , Munsiff, and Court, Coatal, 
dated tne 12th Angust, 1936. 


(1)-(1935) ба C, L. J. 25; 40C. №, №. т5т, (а) (1936) A C. W. М. 355. 
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to secure an advance of Rs. so опу. The, brother subsequently 
died leaving the defendant No. 1 as his sole heir. The defendants 
Nos. a to 4 are the subsequent purchasers of the mortgage property 
and the defendant No. 5 is said to be the plaintiff's dsnamday, in 
whose namé the mortgage bond was taken. ` 
A number of defences were taken by defendants Now. r to 4 and 
their contentions in substance were that there was no due attesta- 
tion of the mortgage bond, as requiced by law; that there was no 
consideration for the same and the defendant No. 5 was not the 
benamdar of the plaintiff. It was further alleged that the endorse- 
ment on the back of the bond was nut a genuine endorsement and 
the suit was berred by limitation, The trial Court over-ruled all 
the other defences of the defendante except the one raised on the 
question of attestation, It held that the mortgage bond could not 
be admitted in evidence as the plaintit did not call even one of the 
attesting wilnesses to prove its execution, asit was incumbent upon 
him to do, under the provisions ofsection 68 of the Indian Evi- 
dence Act. In this view of the case -he learned Munsiff dismissed 
. the plaintiff's sult, The document, it may be pointed out, purports 
to be attested by six attesting witnesses of whom three are admit 


tedly dead. Of the three living witnesses, one named Gaja Sant - 


was summoned by the plaintiff but ae did not depose, Another 
witness, named Panchanan was summoned by the defendants but 
was not examined and the remaining witness was not summoned 
by any of the parties. 

The plaintiff preferred an appsal against this decree of dismis- 
sal to the lower appellate Court ard the learned District Judge 
relying upon ths decision of this Court in the cass of Hasan Aii v. 
Gurudas Kapali (т), came to the corclusion that the plaintif had 
complied with the requirements ‘of section 68 of the Indian 
Evidence Act, inasmuch as one of the attesting witnesses was 
actually summoned, though he did 20t give evidence, and it was 
open, therefore, to the plaintiff to rove execution of the docu- 
ment by other evidence as is provided for in section 71 of the In 
dian Evidence Act, А witness named Bir Narayan Panda who 
was examined in the trial Court was called ty the appellate Court 
аз ап additional witness and.proved the signatures of all the attest- 
ing witnesses Relying on this witness the lower appellate Court 
has decreed the plaintiffs suit and il is against this decision that 
the present second appeal has been preferred. The point for our 
determination is as to whether the view (акеп by the Court of 
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appeal below is right. Now as the. mortgage bond in suit is re- 
quired by law to.be attested, it is necessary, under the provision ' 
of section 68 of the Indian Evidence Act, that the plaintiff should 
call at least one of the attesting witnesses, if he is alive and subject 
to the prccesses of the Court and capable of giving evidence, to 
prove execution. The plaintiff did certainly take out summons on 
one of these attesting witnesses but the witness did not appear and 
nothing further is known about him. The question is, whether 
this is enough to let in further evidence under the provision of 
section 71 of the Indian Evidence Act, as has been held by the 
lower appellate Court, 

It is argued by Mr. Das, who appears on behalf of the appel- 
lant, that section 7r has got no application to the present case, 
when there were two other attesting witnesses alive and capable of 
giving evidence, and the plaintiff did not make any attempt what- 
soever to produce them in Court. This argument is supported by 
the opinion given by Mr. justice Field in his commentary on the 
Law of Evidence and was accepted by Mr. Justice D. N. Mitter in 
this Court in the case of Aysnatt SAihdar v, Mohammad Esmail 
(1) Mr. Justice Jack however, took a different view in the same 


' cass and he was of opinion that if one of the attesting witnosses 


was actually produced and turned hostile, other evidence could be 
admitted under seclion 7: of the Indian Evidence Act, even 
though other attesting witnesses were available and the learned 
Judge relied on another decision of this Court in the case of ZZasas 


. Ak v. Gurudas Kapali, (1). I think, that it is not necessary for 


me to discuss the propriety of this view, as in my opinion, the 
other circumstances proved in this case exclude the operation of 
section 71 ofthe Indian Evidence Act. Section 71 ofthe Indian 
Evidence Act reads as follows: “Ifthe attesting witness denies or 
does not recollect the execution of the document, its execution may 
be proved by other evidence." This presupposes in my opinion 
that the witness is actually produced before the Court and then if 


- he denies execution or his memory fails or if he refuses to prove or 


turns hostile, other evidence can be admitted to prove execution. 
In the case referred to above the witness was actually before the 
Court and afterwards turned hostile. In this case, however, the 
witness was not before the Court at all and no question of denying 
or failing to recollect the execution of the document did at all 
arise. The plaintiff simply took out a summons as against ME wit- 


(1) (1929) 49C. L. J. 347. ‚ 
(а) (1928) 49C. L. j. 16. . e 
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ness and nothing further was done later on. In a case like this 
where the attesting witnesses. are not before the Court, section 
тт of the Indian Evidence Act has,in my opinion, got no 
application, In such cases it is the duty of the plaintiff to 
exhaust all the processes of the Солі in order to compel the 
attendance of any one of the attesting witnesses and when the 
production of such witnesses is noz possible either legally or 
physically, the plaintiff can avail himself of the provisions of 
section 69 of the Indian Evidence Act 

I think, therefore, that the procedure followed by the Court 
of, appeal below is not right and tbe learned Judge should not 
have allowed Bir Narayan Panda to ое examined аз а witness in 
Court, although the plaintiff made mo endeavour whatsoever to 
bring any of the attesting witnesses before the trial Judge. ` 
` Mr Sen, who appears for the' respondents, sees the difficulty 
in his way and he attempts to get іс round by saying that the 
case does come within the purview of the proviso to section 68 
of the Indian Evidence Act. In other, words, his contention is, 
that as the execution of the document has not been specifically 
denied by,any one of defendants, it is not necessary to call any 
attesting witness under the provision 5f section 68 of the Indian 
Evidence Act, Ï do not think that. can accept this contention 
as correct, It has been held by this Court in several cases, viz, 
the case of Ebrahim Mondal v. Akstay Konar (1) and the case 
of Aarinath Ghost т. Nepal Chandra Rai Choudhury (з), that 
the word ‘execution’ as used in the proviso to section 68 of the 
Indian Evidence Act in the case of а morgage bond which under 
the law requires attestation, means and includes not only the 
signature of the executant but the whole series of acts or formali- 
ties which are necessary to give tke document validity as a 
mortgage. 

This includes attestation, and as attestation was expressly denied 
‘here the plaintiff was not exonerated from the duty of complying 
with the provision of section 68 of the Indian Evidence Act by 
calling an attesting witness, Е 

This appeal, therefore, must be allowed but Ithink that 
as the Court of appeal below was 1азоштїпр under some sort of 
misapprehension, an opportunity should be givento the plaintiff 
to produce one of the three attesting witnesses who are now 
alive and are said to be subject to the processes of the Court. 


(1) (1938) 62 C, L. J. 25; 40 C. W, Н. IS1. 
(я) (1956) 419C, W. №, 306, ° : 
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1939. I accordingly send the case back to the tri] Court witha 

* Harekrishna Pani- dii ion that the learned Munsiff should give the plaintiff an os 
grabi opportunity of examining any of the three attesting witnesses 


that are capable of being produced before the Court. In case 
5 none of the attesting witnesses are produced or if the witness 
ا‎ ds actually produced denies execution or fails to recollect the 
execution of the document, as is contemplated in section 71 of 
the Indian Evidence Act, other evidence would be admissible 
and the case would be decided on such other evidence as the 
plaintiff may choose to adduce. 
Parties will bear their own costs upto this stage ; future costs do 
abide the result. 


Latifur Rahman, J. :—I agrée. 


P. R Appeal allowed : 
Case remanded. 


SPECIAL BENCH. 


Before Sir Harold Derbyshire, KT., СЫ Justice, Mr. Justice 
Lort Williams, Mr, Justice С. Bartley, Mr. Justice Syed 
` Nasim Ali and Mr, Justice R, С. Mitter, 


Cvit. NARSINGDAS TANSOOKDAS 

1938. 0, 

we 
December, 19,90, ` CHOGEMULL Амр OTHERS” 

21, 33. 

т Furtedictiou—Bangal Agricultural Debtors Act, 1935 (Act VII B. C. ef 1950), 

1939. section 34, notice under, 17 operates te stay execution by High Court of 
January, 3, 30, 31. decree passed on its Original Side—Frevinctal Act affecting jurisdiction 

31. of High Court derived from lorliament, if ultra vires—' Civil Court’ as 


used im section 34 of Bengal Agricultural Debters Act, 1935, U includes 
High Court—Gevernment of India Act, 1915—1919 (5 © 6 Gee. V. C. бї), 
sections 80A(3), 100— Letters. Patent ef Calcutta High Court of 1505, clauses 
11, 12, 16, 44— Bengal Agra and Assam Civil Courts Act (XII of 1887), 
section 3-—Regulating Act of 1773 (13 Gto. ШОС 63) — High Courts Act of 
186r (234 and 25 Vict. C, 104)— ndis Councils Act (24 and 35 Vict. C, 67) 
Bengal Agricultural Debters Act, 1935, sections 45A, 199A4— Devolution 
Rules, if part of the Act—Statute, interpretation of— Bengal Agriculiural 
Debtors Ath, 1935, applicability of, to arta net notified under section 1 (1) 
~F uriediction of High Court, kew taken away, 

Per Curiam’: The Bengal Agricultura! Debtors Act, 10935, is a Provinclal Act 


е *Appeal from Order of Мг, Justice Penckridge- in Orlginal Suit No, 1051 of 
1935, dated the 14th December, 1937. . Ф 


ч 


Vor. LXIX,] aloa codri, 


for which previous sanction wag obiained under section БОА of the Government 
of India Act, тото. In so far therefore as it purports to affect cbe provisions of 
the Government of India Act, it ts wira vires the powers of the са! legislature. 
A notice under section 34 of the Bengal Agricultural Debtors Act, 1935, 
cannot operate to stay execution of a dec-ee passed by the High Court in its 
ordinary Original jurisdiction. Ы 
Ghulam Nisomuddin v. Altar Husain Khon (1) dissented Пот. 


Fer Derbyshire С. F., Bartley and Nasir: Ali 99. ı The words Civil Court’ 
as used in the Bengal Agricultural Debtors Act, 1925, do not Include High 
Court. 


Per Nasim, Ali $. ~The words ‘Civi Court? mean the Civil Courts In 
the province excepting the High Court. Ifthe legislature Intended to Include 
the High Court within the expression ‘Civil Court,’ then the provisions of the 
Act including section 34, so far as they affect the jurisdiction ard powers of the 
High Court vested in It by Act of Parliament, are witra wires of the Bengal 
legislature. 

Ier Lort-Willlams and Kitter 9 9. .— Tre words ‘Civil Court’ as used in 
sections 33 to 36 Include High Court. 

Per Lori-Wiliiams, Y ı Sections 18 (4), 21, 25 (3), 27 (2) and 32 to 36 of 
the Bengal Agricultural Debtors Act, 1935 affect section 106 of the Gorern- 
ment of India-Act. an Act, of Parliament, and ec nre siéra vires. | 

Per Derbyshire C.F., Lori-Williams and Беу, 9 9. 1 A notice under section 
34 of the Bengal Agricultural Debtors Act, 1835 is effective though Calcutta 
18 not an area notified under section 1 (3) of ths Act. 

Bhagaban Dayal Sahu v. Chandulal Agarmcilc (2) dissented fiom. 


Per Lort-Willsams 9 |. The Devolution Riles made under -Le provisions 
of section 45А of the Bengal Agricultural De5tors Act, 1935, are-not Intended 
to over-ride or contradict the express provisicns of the Act asset out ш the 
sections, If any of them are inconsistent wES the sections the latter must 
prevail. 

Per Hitter, J 4 The High Court and no Court In the Eritish empire can 
my that any 1ше made under the procedure proscribed in section 1ayA of 
the Act la ultra wires. Parliament must be taken to have sanctroned them, 
If rules so made became part of tho statuts itse f, no question that Devolution 
Rules or any part of them is wlira wires arises, as the legislative authority of 
Parliament is supreme. 


Dale's care (3) and Institute of Fatcnt geris т. Joseph Lockword (4) 
referred to, i 

"The question is one of interpretation only and the same rules of lnter- 
pretation are to be applied where two parts of the same statute are in conflict. 
The governing intention of the legislature r cst be found out and that part 
which agrees with that Intention must be given effect to and the other part 


(1) (1923) 1, L. К. 55 АП, 1008. (2) (537) 41 C. W. N. 1363. 
(3) (182) L. ®. 6 Q. B. D. 396, ( [1894] A. C. 347 (360). - 


bread 
December, 14, 
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rejected as being repugnant. In the present case, the governing Intention 
must prima facie be taken to be that expreesed in tbe section of the statute 
and not in the rules framed under it: Joseph Lockweed's caso (1) (pet Locd 
Herschell L. C.). In the absence of any indication to the contrary the 
enactment must be taken ав the governing consideration and the role only 
subordinate. 

Per Derbyshire, C. J 1 The jurisdiction cf the High Court can only be taken 
away by positive and clear enactment inan Act of the appropriate and com- 
petent legislature. 

Balfour v. Malcelm (2) followed. 

Per Kiiier,] : The jurisdiction of a superior Ccurt can be taken away 
by the legislature only by clear and unambiguous language. It does not mean 
that the jurisdiction of such Courts can be taken away only by express words. 

Attorney-General v. Major and Corporation of Dullin (2), Socobs v. Brett 
(4) and Balfour v. Malcolm (3) referred to. у 

Appeal by the Plaintiff, 


Application by tke plaintiff for an order on the Recievers to 
sell the shares, and to carry out the other directions in the consent 
order of September, 7th. 

The material facts. appear from the following judgment of 


Panckridge, ].:—Tbis is in form an every day application 
for execution, but it rone the less raises a question cf great ime 
portance and considerable difficulty as to the construction of the 
Bengal Agricultural Debtors Act, 1935. 

: On December aotb, 1935, а consent decree was made against 
the defendants for Rs. 5s,coo payable by instalments, and secured 
on xemindaries in the District of Jalpaiguri and shares in a limited 
"Company. 0 

. There was default on the defendants’ part, and on August gotb, 
1937, the Official Receiver was appointed Receiver of the semin- 
darles and shares at the instance of the plaintiff, 

The order of August goth wis varied by а согвепі order of 
Beptember 7tb, under which two private Receivers were appointed 
with liberty to sell in execution the securities mentioned in the 
schedula of the decree, Pending the sale of the securities, a 
notice under section 34 of the Bengal Agricultural Debtors Act 
has been received by the Registrar of the Original Side, The 
notice is not set. out іп the petition, ard the plaintiff says that he 
has not received a copy. 


(1) (1894) A. C. 347. 

(а) (1842) 8 Cl. & F. 485 (496, sco). . 

(3) (1827) 1 Bligh. ЇЧ. S. 312 ; 30 К. R.*42 (55). e 
(4) (1878) І, R. 20 Eq. 1 (6 7). . 


Vot, LXIX} . MIGH COURT. 


I understand however that -it is admitted that the notice is by 
the Debt Settlement Board established by the Local Government 
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under the section 3 (i) of the Act for all areas known as Sanya-sakata Narsiogüas Tensock. 


in the District of Jalpaiguri, which was notified under section 1(3) 
of the Acton June 25th 1936, Ths nctice isto the effect that 
the defendants hive applied to the Board for a settlement of 
their debts under section т) of іле Act, and have in terms of 
section rr included in their statment the judgment-debt in 
this suit. 


The defendants claim that under seczion 34 the notice has the 
effect of staying the present suit until the Board has adjudicated, 
and alternatively they say that section 35 of the Act specifically 
forbids execution of a decree of а Сіті] Court for a debt included 
іп an application under section 8, until the application has been 
dismissed by the Board in respect of such debt, or until an award 
made under the Act has ceased to su»sist. 


The plaintiff has now applied for ап order on the Receivers to 
sell the shares, and to carry ont the other directions in the consent 
order of September 7th. The paintíf has advanced several 
argument s of which by far the mos: important ія that sections 34 


and 35, and indeed the Act generally, have no application to . 


the Original Side of the High Court, because its territorial juris- 
diction does not lie within an area that has been notified under 
section r (3). In this he certainly has authority to support him 
in Bkagawan Diyal Siku v Chandala? Agarwala (т). In that 
case а money suit was pending in tie Court of the Subordinate 
Judge of Darjeeling ; before a decree hed been made one of the 
defendants applied to the Settlement Bcard of Parbatipur under 
section 8 and the Board issued a rotice under section 34 to the 
Court of the Subordinate Judge, who however declined to stay the 
suit as against the defendant in questian. 


The defendant applied to this Court in its Civil Revislonal 
Jurisdiction to set aside the Subordinate Judge’s order, The Court 
(Costello, A. C. J. and Edgley J.) dismissed the application. Cos 
tello, A. C. J., observed as follows :— 

asses Fortunately, however, inthe present case we are 
able to say that the learned Judge was right as regards one other 
conclusion at which he arrived, or rather one other ground on 
which he refused to recognise the notice as being effective. That 
ground is stated by him in this way :— 


(1) (1937) 4t Cow. М. 1363. Ы 
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t Act УП of 1936 has not been brought into force in Darjeeling 
Dis‘rict under section 1(3)? 

“Ít has been admitted by the learned Advocate appearing for 
the petitioner here, who, as I have seid, is опе of the many defen- 
dants in the suit, that in fact the Act has not been put into force 
in the Darjeeling District, There seems to be a curious incon- 
sistency with regard to the manner in which this Act is described. 
Section r (i) says this: 

‘This Act may Ье called the Bengal Agricultural Debtors 
Act, 1935" à 

"It also seems to be described as ‘Bengal Act VII of 1936. 
There is a notification of the 26th June, 1936, which gives a list 
of certain districte ia which the Act is to be operative. That 
list does not inclade Darjeeling. In these circumstances, it seems 
quite clear that the Court in Darjesliog was not in any way 
subject to the provisions of the Act, and the learned Judge was 
quite entitled to take no notice of the letter which was sent 
under date 25th May, 1937. In any event, this is clearly not 
& matter which comes within the scope of section 115 of the Code 
of Civil Procedure." 

The Judgment of Edgley, J., is to the same effect. 

Now this decision is not binding on me sitting on the 
Original Side, although it is naturally one that I am bound 
to treat with the greatest respect. Moreover it is possible 
legitimately to distinguish that case from the one before me. As 
the concluding words from the passage which I bave cited show, 
Costello, A.C. J., was of opinion that, apart from the merits, 
section тт) Civil Procedure Code was not in the circimstances 
applicabls. 

Again, in Bhagawan Dayal Sahw v. Chandulal Agarwalla 
(1) no decree had been made when the notice was issued, and 
therefore the express prohibition of execution proceedings to be 
found іо section 15 did not have to be contidered. However 
there is no advantage in disguising the fact that I cannot bring my- 
self to agree with the costruction of the Act that commended itself 
to the Court in that case, | 

І only feel called on to say that the report does not contain 
the argument, and from the judgments I think it can properly be 
inferred that the Court bad not the advantage of a systematic and 
iluminatiog analysis of the Act such as I have had the pleasure 
of hearing from Mr. Das, 


(т) (1937) 41 С W. N. 1383. 
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Twill now consider what seam to be the relevant provisions 
of the Act. The preamble states thar it is expedient to provide 
for the relief of indebtedness of agricultural debtors, and to amend 
the law governing the relations between agricultural debtors and 
their creditors, 

Section 1 (2) provides tbat the Act shall extend to the whole 
of Bengal, and section т (3) that it shall come into force in such 
-areas on such dates as the Lccsl] Government may by notifica- 
tion direct. 


It should be observed that the areas mentioned in sub-section 
(3) need not be &dmini:trative or judicial "districts" and the fact 
that hitherto the areas notified by the Local Government have 
been ''dirtricta" in the technical sense must be regarded as an 
accident. Under the Act the Local Government can notify an 
area the entirety of which lies within the limits of the administra- 
tive district, but which does not include the whole of such dis 
trict, or they may notify an area lying partly in one district and 
partly in another. In Ahagwan Dayal Saku v. Chandulal 
Agarwaila (1), Edgley J., says (p. 1366). 

“It is however clear that no Court, situated ina District in 
which the Act has not been brought into force can be compelled 
to issue the stay order contemplated in the latter portion of 
section 34 of the Bengal Agricultural Debtors Act, and in order 
to obtain a stay order of the nature contemplated by section 34, 
it followa that the Act must be in operation both in the Dis 
trict in which the Board is situated to which an application is made 
for the settlement of а debt and also ip the District in which the 
Court is situated to which the notice under section 34 of the Act 
is actually sent", 

Having regard to the existing state of affairs the language used 
is natural, but in my opinion it tends to obscure the precise 
question at issue, That question ie whether “Civil Court" when 
used in the Act is confined to a Civil Court within whose territorial 
Jurisdiction the whole or any part of an area notified under section 
1 (3) lies. 

If this question is answered affirmatively, it will mean that the 
fact that а few acres of a notified area fall within the limits ofa 
particular District will make the Act applicable to the Courts of 
that District. If no parc of such area is within the District, the Act 
will not apply. 


(1) (1937) 400. W. N. 1363. 
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I do not say this construction is impossible, but I do say 
that it strikes me as artificial and practically inconvenient. 

To continue the examination of ths Act, “debtor” is defined 
by section 2 (9). Section 3 provides for the establishment of 
Debt Settlement Boards in notified areas Under section 8 a 
debtor may make an application for the settlement of his debts 
to a Board established for the local area within which he ordinarily 
resides I ought to say here that Mr. Batu admits for the pur- 
poses of this application that the defendants ordinarily reside 
within the local area of the Sanyasakate Board. Не does not 
however admit that they are “debtors” within the meaning of 
section a (9). . 

Ido not think that this is a matter which I can investigate, It 
ів, at апу rate in the first instance, for the Board, subject to such 
right of appeal as the Act gives, to determine whether it can exercise 
Jurisdiction over any particular applicant, 

It isto be observed that it is the residence of the debtor that 
gives jurisdisction to the Board, Itis immaterial where the credi- 
tors reside, or; where the debts were contracted. 


Under sections rs and 13 the Board has power to consider 
and investigate the application, Under section 13 (4) the Board 
can, if a creditor fails to comply with а notice under section r$ (т), 
declare that any debt due to him from the debtor on the date of 
such order shall for the purposes of the Act be deemed to be the 
amount stated in the statement of debts submitted by the debtor, 
and that no debt of which the creditor has failed to submit a 
statement, other than a debt which the debtor has included in 
his statement of debts shall be payable, and such order shall not 


-be questioned in any Civil Court or in any manner other than that 


provided by the Act. 

Under section 18 (1) the Board has power to decide whether 
the debt existe and determine its amount, provided that a decree 
of a Civil Court relating to a debt shall be conclusive evidence 
as to the existence and amount of the debt as between the parties ` 
to the decree. 

Ssction yọ provides for the settlement of debts. 

Section 33 forbics Civil or Revenue Courts to entertain a suit, 
application or proceeding against the debtor in respect of any debt 
included in an application under section 8 or proceedings in com 
nection with which are pending before a Board. 

І have already referred to section 34, 

Under section 35 notwithstanding Anything co7ains] in any 

e. 


Уд LxiX.] . війн court. 


Act, no decres of a Civil Court shall be executed for the recovery 
of a debt included in an application under section 3, until the 
applicatton has been dismissed by the Board in respect of such 
debt or an award in which such debt is included has ceased to 
subsist. ‘ 2 

I have pot thought it necessary to set out in detail the rather 
complicated procedure of award and recovery. 

Now undoubtedly there is much in the Act which may appear 
startling to one who has been trained in the English system, which 
attaches a supreme importance to the principle of the sanctity of 


contracts, The main intention of the Act is however clear, and it ` 


is that the liabilities of certain debturs shall be ascertained, “sett 
ed” and recovered through the agency of Settlement Boards to the 
exclusion of the Civil Courts Such being the intention, one 
should, I apprehend, construe the Act if possible in sucha way 
ав will carry it into effect equitably and reasonably, 

On the plaintiff's construction a debtor will seek the assistance 
of the Board in vain in respect of any debts which have been con- 
tracted in a District in which there is no area notified under the 
Act. The advance gives jurisdiction to the Court within the terri 
torial limita of wbich it was made, and the creditor will be able to 
Obtain a decree from that Court and in many cases execute it, 
irrespective of the fact that the debtor Eas made an application to 
the appropriate Settlement Board under section 8 of the Act, 

Is it reasonable to suppcse ihat the Legislature intended the 
effectiveness of the Act to depend on a matter as fortuitous as 
the place where the debt was contracted 

Moreover, if the pleiotifi’s contention is correct creditors will 
bave no difficulty in defeating the provisions of the Act, for, 
wherever the cause of action in respect of any debt arose, it will 
be always open to the creditor to assign it ına District not contain 
ing a notified siea, Such assignment will be part of the cause of 
action, within the meaning of section 20 (c), Civil Procedure Code, 
in a suit brought by the assignee, who can institute proceedings in 
the Civil Courts of that District, and thote Courts will ex Aygotáesi 
disregard tbe provisions of the Act. 

I bave formed no opinion as to the evils that the Act is design 
ed to remedy, or as to the means by which it seeks to do so but 
1 conceive tbat I should, if possible, construe the Act in such a 
way as will make iis provisions effective and not illutory. 


ln my opinion sub-section (3) of section т must be read in com 
junction with sub-section a of the samo section, 
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Read together the sub-sections mean that uniil an area is noti- 
fied no Debt Settlement Board can be established therein, but 
when this bas been done, all Civil Courts in Bengal are to treat the 
proceedings of such a Board in accordance with the provisions 
of the Act, 

Mr, Das goes further than the cass requires, when he suggests 
that the restrictions imposed by the Act on the prcceedings of 
Civil Courts affect all Civil Courts in British India, and perhaps 
beyond it, 


I under Мапа lis argument to be that the Act imposes an in- 


' capacity on creditors and deprives them of a substantive right to 


recover their debts except under the Act, and he submits that all 
Civil Courts will recognise this disability. 

He has referred me to Lachwi Narain v. Fatih Bahadur Singh 
(1), where it waa held that a person who had been declared a dis 
qualified proprietor urder the Oudh Land Reverue Act was 
incapable of entering into a contract to sell a house situated, not in 
Oudh but in Cawnpore. After dealing with the history of the 
relevant legislation the Court observed (р. 198). 

“If it is found that from the beginning the Legislature has had 
as its object in creating a Court of Warda that persons incapable 
of managing their own property shall be in certain cases relieved 
of such management, and the duties of management and superin- 
tendence transferred from them to a Court of Wards ; and further, ` 
that when such transfer has teen effected the incapable persons 
above mentioned, while so disqualified, shall be abrolutely debar- 
red from entering into any contract with reference to the property 
во transferred, then it may safely be presumed that it was never the 
intention of the Legislature to draw a sharp boundary line, and 
while pronouncing A on the hither side of the Ganges to be incapa- 
ble of administering such of bir property as is situate on the hither 
aide of the same rivcr, to deem him capable of managing property 
on the further side. The contrary presumption in such a case 
would be manifestly absurd, and to hold it would withcut express 
words to the contrary be unreasonable.” 

This passage is in my opinion furnishes some guidance as to the 
principles upon which I should cópstrue the Bengal Act. | 

How far the Civil Court of other Provinces will give effect to 
that Act is a speculation with which I am not concerned. It is of 
course. most unfortunate that there should be conflicting judicial 
decisions on so important a matter, and 1 can only express а hope 


, (1) (1909) I, І. R. 25 AlL 195. Е е 


` 
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that the point will be authoritatively dealt with in the near future. 
In the meanwhile I hold that sections 34 and 35 of the Bengal 
Agricultural Debtors Act, 1935, are bar to the present application 
which isaccordingly dismissed with costs. 

I certify for Counsel. 

Against this order, the Plaintiff appealed. 

The appeal first came on for hearing before a Special Bench 
consisting of Chief Justice, Lort-Wilūams and Nasim Ali JJ, but 
in view of the importance of the questions involved, it was directed 
to be placed before a larger Bench. 

Messrs. S, №. Banerjee, Р. С. Basu, N. С. Chatterjee and К, 
Basu for the Appellant. 

Sir 4. К. Roy (Advocate General) and S. R, Das for the 


Respondents, 


Ё С. А, V, 
The Judgments of the Court were as follows :— 


Derbyshire, C. J. :—Tbis is an appeal from a decision of 
Мг. Justice Panckridge given оп December 14th 1937, whereby 
he held that part of a consent decree of this High Court was barred 
from execution by reason of the provision of sections 34 and 35 of 
the Bengal Agricultural Debtors Act, 1935. 

The decree in question was in Suit No. 1051 of 1935 and was 
dated December 20th 1935; it provided for the payment of 
Re, $2,000 with interest in certain instalments, and the charging 
Of certain properties set out in the echedule for the payment of the 
said decretal amount. : 

The plaintifs area registered firm carrying ona business as 
Commission Agents at No. 9, Armenian Street, Calcutta, The 
defendants are members of a joint Hindu family governed by 
the Mitaxshara School and are said to be carrying on a coparcenary 
business in piece goods at Jalpaiguri, Bengal, under the name 
and style of Sewlal Momraj Agarwala, Chogemull is described as 
the Алуа of the said Hindu family, | 

The Plaintiff supplied the defendants with piece goods from 
time to time and also lent them money оп йян; bearing interest 
at 1s per cent per annum, The moneys owing were to be paid 
by the defendants to the plaintiffs at No. 9, Armenian Street, 
Calcutta, On August 7tb, 1934, accounts Eetween the parties were 
adjusted and stated in writing in the plaintiffs’ books and signed by 
the defendants, Тһе amount so stated as owing was Ra 72,435- 
136p On May 28th 1035, tbe plaintiff! claim with interest 
amounted to Rs, 80,491:13:9p« In paragraph s o f the plaint in the 
original suit it wae stated ; 


4 


CIVIL. 


1939. 
—— 
Narsingdas Tansook- 
das 


v. 
Chogemull, 
Panckridge, Fe 


March, 31, 


468 
| CIVIL, 


1939. 
Narsingdas Tansook- 
das 


v. 
Chogemull. 
Derbyshire, C.F. 


tHE CALCUTTA LAW JOURNAL. [Vor ХІХ, 


"That the plaintiffs’ cause of action arose partly within and 
partly without the limits of the jurisdiction of the Original Side of 
the High Court in Calcutta, 


“The plaintiffs crave leave to institute the suit in Calcutta High 
Court under clause 12 of the Letters Patent”. 


Such leave was granted. 


On December aoth 1935, & decree was passed by the Calcutta 
High Court (Original Side) in favour of the plaintiffs against the 
defendants for the sum of Rs, 5a,0co with interest at 634 
per cent. per annum from the date of the decree until reali- 
sation, 

The decree was by consent. Ina schedule annexed to the 
terms of settlement and forming part of the decree certain pro- 
perties were mentioned as being charged with the payment of 
the decretal amount, The properties comprise lands and build- 
ings in Jalpaiguri and some shares in certain companies. All the 
properties mentioned are situate in the town of Jalpaiguri 
and are houses or shops with land ; none of them are described 
as agricultural, It is further stated in the decree that the plaint- 
tiffs are entitled to take out execution against the properties 
charged and sell the same without the necessity of а separate 
suit, and that the plaintiffs have the right to have а receiver 
appointed on notice to the defendants 


There was default on the defendants’ part in carrying ont the 
terms of the decree and on August 30th, 1937, the Official Receiver 
of the High Court was appointed Receiver of the properties above 
mentioned, including the shares, 


On September gth, 1937, in order to save the expenses of the 
Official Receiver, by an order of the Court the Official Receiver 
was discharged. and two attorneys Messrs, К, С. Deb and J. №. 
Sharma were appointed joint Receivers of the properties charged 
in place of the Official Receiver with liberty to sell the said shares 
(but not the real property) and pay the proceeds of the 
sale to the plaintiffs or their attorneys in satisfaction of the 
decree. i 

On or about September 18th, 1937, the defendants applied 
under sectior 8 of the Bengal Agricultural Debtors Act to the 


.Bannysshi Kata Debt Arbitration Board, situate in the District 


of Jalpaiguri, for settlement of their debts in accordance with the 
provisions of that Act, On that date а notice, pursuant to the 
Rules framed under the Act, was sent by the Chairman of the 


Vor. LXIX.] HIGH COURT. 


Sannyashi Kata Debt Arbitration Boazd to the Original Side of this 
Court as follows: 

“It is submitted that I notify under section 34 of the Bengal 
Agricultural Dabtors Act of 1935, that a petition, containing 
particulars of debt under section 8 of the said Act has been received 
by this Board. A debt has been mentioned therein as due by Cho- 
gemull Agarwalla and Kishorilal Agsrwalla, sons of late Momraj 
Agarwalla and Вһојгај Agarwalla, caste Vaisya of Sannyashi Kata, 
and in respect of the said debt Suit No. rosr of 1935 is pending 
in your Court between Narsingdas Tansukdas а registered firm 
carrying on business as Commission Azents, Caste Oswal, of No. 9, 
Armenian Street, Calcutta and the above partie.” '/ 

This notice was received by the High Court on September 
2181, 1937, and copies of it were sent by the Registrar, Original 
Side, to the attorneys of both parties an September agth, 1937. 

On November 8th, 1937, the defendants’ solicitors wrote to 
the plaintiffs! solicitors, informing them of the application to the 
Debt Settlement Board and further staing : 

"In the circumstances, under section 34 of thè said Act all 
proceedings herein are stayed until tha disposal of the application 
before the Board." 

On December 14th 1937, there was an applicetion before 
Mr. Justica Panckridge by the joint Receivers for directions to 
sell the shares above mentioned, but Mr. Justice Panckridge made 
the order, now app ealed from, dismissng the application, declaring 
. that it was barred by sections 34 and 33 of the Bengal Agricultural 
Debtors Act, 1935. 

Apparently after September 18th, 1937, there was some 
difficulty in the proceedings before the Sannyashi Kata Debt 
Arbitration Board which has not been clearly explained to us, 
and about June 3rd, 1938, fresh proceedings under the Debt Settle- 
ment Act were begun by the defendants before the Debt Arbitra- 
tion Board in the Jalpaiguri Sadar District. 

On June 3rd, 1938, another notice, similar in terms to the one 
set out above, was sent to the Registrar of this Court by the 
Jalpaiguri Sadar Special Debt Arbitration Board and was received 
by this Court on June 6th, 1938. 

It was admitted before Mr. Justice Panckridge and before us 
that at the time of the making of the order now appealed from, there 
was before the Court a proper notice to the Court under the Act, 

It will be proper at this stage to set out the relevant provisions 
pf the Act inequettion which was passed by the Government of 
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Bengal before the Governmsnt of Iniii Act of 1935 came into 
operation. 

The preamble states ; 

“Whereas it is expedient to provide for the relief of indebted- 
ness of agricultural debtors and to amend the law governing the 
relations between agricultural debtors and their creditors ; 

“And whereas the previous sanction of the Governor General 
has been obtained under sub-section (3) of section 80A of the 
Government of India Act to the passing of this Act.” 

“It is hereby enacted etc...... n.” 

Section I(1): “This Act may be called the Bengal Agricultural 
Debtors Act, 1935.” 

Sub-section (2): “It extends to the whole of Bengal." 

Sub-section (3) : “It shall come into force in such areas on 
such dates as the Local Government may, by notification, 
It may be stated here that the Government directed that the 
Act should come into force on July 3rd, 1936, in certain District 
including Jalpaiguri. Nothing is said in the Order-in-Council about 
extending it to Calcutta. 

Section a defines “agriculture” in sub-section (1). 

Sub-section. (8) defines "debi" as being all liabilities of a 
debtor in cash or in kind, secured or unsecured, whether payable 
under a decree or order of a Civil Court or otherwise, and whether 
payable presently or in future. Certain exceptions are made 
which are not relevant here. 

Sub-section (9) provides that a “debtor” means a debtor whose 
primary means of livelihood is agriculture and who 

"(a) is а raiya or an under-ratyat, or 

“(b) cultivates land bimself or by members of his family or by 
hired labourers or by adAsars, bargadars or bhagdars ; and includes 
а group of persons who join in making an application under the 
provisions of sub-section (1) of section 9”. 

Sub-section (13) provides that a “settlement” includes an 
amicable settlement and s settlement or adjustment made by an 
order of a Board. ` 

Section 8(1) provides that : à 

“A debtor may make an application for the settlement of 
his debts to a Board established for the local area within which 
he ordinarily resides within five years after the first Board із 
established under syb-section (1) of ‘section 3 for that loca] 


area.” . s . 
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Section 11 provides for the statement of certain particulars, 
including the debts and their histories in the application made by 
the debtor for a settlement. 

Section 12 states the procedure to be adopted by the Board. 

Section 14 provides for the discovery of documents 

Section 16 gives the Board power to require the attendance 
of persons and the production of documents and to receive 
evidence, 

Section 18 gives power to the Board to decide whether debts 
exist and their amount and in sub-section (4) provides that ; 

“the decision of tbe Board in this raspsct shall not be ques- 
tioned in any Civil Court or in any manner other than that provided 
in this Act.” 

Section 19 deals with the settlement of debts 

Section 20 provides that the Board shall decide whether a 
person is a debtor or not. 


471 
CIVIL. 
1939 
hrs ad 
Narsingdas Tansook- 
das 


v. 
Chogsmull, 
Derbyshire, Cy *. 


Section a2 gives the Board power to adjust an insolvent debtor's 


debts, a 

Section 25 gives the Board power to make an “award” as to 
the debts owing, and the manner in which these should be paid 
and states in sub-section (3) that from the date of the signing of 
the award under sub-section (3) it shall, in supersession of all 
previous decisions of a Civil Court in respect of the debts men- 
tioned in it, be binding on the debtor and his creditors and the 
successor in interest of such debtor and creditos. 


Section 38 provides in sub-section (i) that if the dsbtor fails 
to pay any amount payable under the award, such amount shall be 
recoverable as a public demand (under the Bengal Public Demands 
Recovery Act) on application made within the prescribed period 
by a creditor to whom the amount is due, 

Section 29 provides chiefly for the distribution of the sale 
proceeds where а Certificate-officer has sold the property of a 
debtor under section 28, 

Section 33 provides : 

“Except as provided in this Act, no Civil or Revenue Court 
shall entertain a suit, application or proceeding against the debtor 
in respect of— ; 

(a) any debt included in an application under section 8 or 
in a statement under sub-section (1) of section 13, proceedings 
in connection with which are pending before 2 Board ; or 

(b) any debt for which, any amount is payable under on award, 
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except in accordance with the iiia of sub-section (5) of 
section 39", 

Section 34 provides 

“When an application under section 8 or a statement under 
tub-section (1) of section 13 includes any debt in respect of which 
a suit or other proceeding is pending before a Civil or Revenue 
Court, the Board shall give notice thereof to such Court in the 
prescribed manner, and thereupon the suit or proceeding shall be 
stayed until the Board has either dismissed the application in 
respect-of such debt or made an award thereon, and if the Board 
includes any part of such debt under cl (d) of sub-section (т) of 
section 25 in the award or the Board decides that the debt does 
not exist the suit or proceeding shall abate so far as it relates to 
such debt”, 

Section 35 provides : 

"Notwithstanding anything contained in any Act, no decree 
of a Civil Court or certificate under the Bengal Public Demands 
Recovery Act, 1913, shall be erecuted—(i) for the recovery of a 
debt included inan application under section 8 or in a statement 
under sub-section (1) of section r3, until 

(a) the application has been dismissed by the Board in respect 
of such debt ; or 

(b) an award in which such debt is included has ceased to 
subsist under sub-section (5) of section 29 ; 

(i) except as provided in clause (а) of sub-s»ction (т) of sec- 
tion 29, for the recovery of arrears of rent which became due from 
& debtor after the date of an application under section 8 in respect 
of his debts, unless notice of such decree or certificate has been 
given to the Board in the prescribed manner, and three months 
baye elapsed since such notice was given ; 

(ii) for the recovery of a debt incurred by a debtor after 
the date of an application under section 8 in respect of his 
debts, until all the amounts payable under the award have been 
paid or such award has ceased to “е under sub-section 5 of 
section 29. 

Section 36 provides: ` 

“Notwithstanding anything contained in any Act, any decree 
of & Civil Court passed in regard to a debt after the date of an 
application under section 8 shall be treated as a nullity in so 
far $$— 

(а) itis inconsistent with any order passed by a Board under 
sub-section (2) of section 13 regarding any debt,or with any 
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determination by the Board under section 18 of the principal 
and the arreara of interest of any debt included in a subsisting 
award ; or 

. (b) it relates to a debt the documents in respect of which being 
in the possession or .under the control of the creditor have not 
been produced before the Board and marked by the Board as 
required by section 14 unless it is proved to the satisfaction of the 
Civil Court that there were sufficient reatons for non-production of 
the documents before the Board.” 

Section 38 provides: 

"No appeal or application for revision sball lie against any 
decision or order of or award by a Board except as provided in this 
Act.” 

Section 40 provides for an appeal against the decision of the 
Debt Settlement Board to an Appellate Officer to be appointed by 
the Local Government, and states in sub-section (6) that the 
orders of the Appellate Officer shall be final. 

Section 43 (1) provides that & Board shall, in all proceedings шь 
der this Act, be subject to the control of the Local Government. 

Section 45 provides that “Except as otherwise provided in this 
Act, the provisions of—(a) the Indian Evidence Act, 1872 (b) the 
Code of Civil Procedure, 1908, shall not apply to any proceedings 


before a Board” and that the procedure ta be followed by the Board, 


shall, subject to the provisions of this Act, be in accordance with 
Rules prescribed by the Act. 

Section 46 provides that, subject to any rules made under this 
Act, no legal practitioner shall represent any party in any pro- 
ceedings before a Board. 

Section 55 gives the Local Government power to make rules 
for carrying out the purposes of this Act in certain specified 

By sub-section (2) the Local Government may by rule provide 
what is the maximum amount of debt which can be dealt with 
under the provisions of the Act, 


We are informed that no maximum amount of debt bas been 
во fixed, 


The Act is clearly intended to deal with the burden of debt 
lying upon agriculturists, and it involves a considerable interference 
with the rights of creditors under the ordinary processes of law, 
By reason of sections 38 and 4o the Debt Settlement Tribunals 
which are composed mainly of laymen, are placed outside the 
superintendence of the High Court. 
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The question for decision is whether this Court is prevented by 
the Bengal Agricultural Debtors Act from executing òne of its own 
decrees, : 

Inthe Court below it was contended that the Act had no 
application to the Original Side of the High Court, because the 
Court's Original Jurisdiction is ordinarily exercised within an area 
in the centre of Calcutta bounded by the Circular Road and the 
river Hooghly which has not been notified under section r, sub- 
section (3) of the Act, 

If it is conceded that the High Court is a “ Civil Court” within 
the meaning of the Act, I should agree with Mr. Justice Panck- 
ridge's order for the reasons he has given. 


By section 1, sub-section (ж) the Act extends to the whole of 
Bengal and if the High Ccurt is a Civil Court, it seems to me that 
the provision of section 35, namely, “ Notwithstanding anything 
contained in any Act, no decree of Civil Court......shall be executed 
for the recovery of a debt included in an application under section 8 
or a statement under sub-section (т) of section r3, until (a) the 
application has been dismissed by the Board in respect of such 
debt; or(b)anaward in which such debt is included has ceased to 
subsist under sub-section (5) of section 29 " applies. 


The provision of section 1, sub-section (3) that the Act “ shail 
come into force in such areas on such dates as the Local 
Government may, by notification, direct” has reference to the setting 
up of the Debt Settlement Boards in the local areas under section 3. 
Once these Boards are set up, the Act has come into force in those 
‘areas by reason of sub-section (2), and its provisions apply to the 
whole of Bengal. 

lt has been argued before us that the High Court is not a 
" Civil Court” within the meaning of the Bengal Agricultural . 
Debtors Act, We have been told that this argument was raised 
before Mr, Justice Panckridge but as he did not deal with it in his 
judgment ıt would appear that it was not argued very strenuously. 

However we must deal with it now. 


There is no definition of “ Civil Court” inthe Act, and it is 
noteworthy, that although Civil Courts and Revenue Courts are 
mentioned in the Bergal Agricultural Debtors Act the High Court 
is not mentioned, If the words “ Civil Court" include the High 
Court it is clear that the jurisdiction of the High Court to hear and 
determine suits isa interfered with by sections 33 and 24 and to 
execute its own decrees by section 35 of the Act, ® 

e 


Vor LXÍX.] шон court. 


Again,in such an event a decree of the High Court would, under 
section 36, be treated ns а nullity in certain events. 

If such indeed were the case, the statute ought to state it clearly 
and definitely, 

In the case of Balfour v. Malcolm (1), Lord Campbell said: 

“ There can be no doubt that the principle ів, that the jurisdic- 
tion of the Supreme Courts can cnly be taken away by positive and 
clear enactments in an Act of Parliament. ” 


Substitute for the word “Parliament” “the appropriate and 
competent legislature " and those words apply in the present case. 


The jurisdiction of this Court to hear and dstermine suits and 
to execute its decrees is of longstanding. The Regulating Act of 
1773 (13 Geo. ILI Cap. 63), section 13, gave ths Supreme Court 
* full power and authority to exercis2 and perform all civil, criminal, 
admiralty and ecclesiastical jurisdiction, and to do all such other 
things as shall be found necessary for the administration of justice, 
and the due execution of all or апу ої the powers whicb, by the 
said Charter, shall or may be granted and committed to the said 
Court, ” 

Clause 15 of the Charter gave :he Court power to execute its 
decrees through the Sheriff. 

The High Courts Act of 1801 (24 and 25 Vict, Cap, 104) which 
abolished the Supreme Court end established this High Court in ils 
place, provided in section 9 that the High Court 

“Shall have and exercise all such crimiral, civil, admiralty, 
vice-admiralty, testamentary, intestate, original and appellate juris- 
diction, and all such powers and acthority for and in relation to the 
administration of justice in the Presidency for which it is establish- 
ed, ав Her Majesty by such Letters Patent grant and direct, subject, 
however, to such directions and limitations as to the exercise of the 
original, civil and criminal jurisciction beyond the limits of the 
Presidency and as may be prescrized thereby, and, save as by such 
Letters Patent may be otherwise directed, and subject and without 
prejudice to the legislative pcwers in relation to the matters afore- 
said of the Governor-General рі India in Council, the High Court 
to be established in the Presidedcy shall havo and exercise all 
jurisdiction, and every power end authority whatsoever in any 
manner vested in any of the Courts inthe same Presidency abo- 
lished under the Act at this time of the abolition of such last- 
mentioned Courts, " 


(1) (1842) 8 CI, & Р, 485 (496-500). 
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The Letters Patent of 1865 ‘provided in clause ir that the 
Court 

“ Shall have and exercise Ordinary Original Civil Jurisdiction 
within snch local limits as may from time to time be declared and 
prescribed by any law made by competent legislative authority for 
India.” 

These local limits were fixed by the Calcutta High Court 
(Jurisdiction Limits) Act, тото, asthe area bounded by the Circular 
Road, Calcutta and the Western bank of the river Hooghly. 

Clause та of the Letters Patent provides : 

“The High Court shall be empowered to try and determine 
tults of every description ............ 

Clause 16 of the Letters Patent provides: 

“Тһе High Court shall be a Court of appeal from the Civil 
Courts of the Bengal Division of the Presidency of Fort-William and 
from all other Courts subject to its superintendence,” 

Clause 44 of the Letters Patent provides that the provisions of - 
the Letters Patent: 

* Are subject to tbe legislative powers of the Governor-General 
in legislative Council and alto of the Governor-General in Council 
under section 71 of the Government of India Act 1915, and also of 
the Governor-General in cases of emergency under section уа of 
that Actes" 

In the Government of India Act, 1915, section 106 declared 
that: 

" The High Courts bave such jurisdiction and all euch powers 


‘and authority over, or in relation to, the administration of justice, 


asare vested inthem bythe Letters Patent and, subject to the 
provisions of any such Letters Patent all such jurisdiction, powers 
and authority a8 are vested іп thore Courts at the commencement 
of this Act. ” 

Ifthe words “Civil Ccurt " incluce the High Court, then the 
Bengal Agricultural Debtors Act pasted by the Bengal Local 
Legislature in 1935, and assented to by the Governor-General on 
March agtb, 1936, clearly cuts down the powers of the High Court 
to hear suits and execute its decrees which it has derived from the 
Regulating Act through the Supreme Court and from the High 
Court Act, the Letters Patent and the Government of Indis Act, 
1915 and so interferes with the Government of India Act, rors. 
That, it appears to me, would be contrary to section SoA, sub- 
section (4) of the Government of India Act, 1915, wales prona 
that: 


Vor, ХІХ] HIGH COURT, 


" The local legislature of any province has not power to make 
any lew affecting any Act of Parlisment, * 

I cannot construe the Bengal Agricultural Debtors Act as 
enacting something contrary to the Government of India Act, rors, 
when another construction is possible and yet consistent with the 
purpose and meaning of the Act £s а whole, 

If the two wo rds in question were “Civil Court” (without the 
two initial capital letters) it might well be said that they mean all 
Courts in the Province exercising Civil jarisdiction. But the words 
are “ Civil Courts ? (with initial capital letters) ; that would indicate 
that they mean a particular clas of Court exercising Civil juris- 
diction well-understood when the words “Civil Court " are used, 

It is common inthis Province to refer-to “Civil Courts” as 
distinct from the High Court Thus there are “Civil Court” 
Holidays quite distinct from “ High Court ” Holidays. 

Clause 16 of the Letters P atent of 1865 provides that : 

"The High Court shall be a Court of Appeal from the Civil 
Courts (capitals) of the Bengal Division of the Presidency of 
Fort-William and from all other Courts subject to its superin- 
tendance,” : 

That clearly recognises Civil Courts аза class of Courts of 
Civil Jurisdiction, separate from and subordinate to, the High 
Court. 

The Bengal Agra and Asm Civil Courts Act, 1837, which 
repealed the Bengal Civil Courts Act, 1861, provides in section 3 
that : . 

"There shall be the following c^asses of Civil Courts under 
this Act ; 

т. The Court of the District Judge. 

2. The Court of the Additioral District Judge. - 

3. The Court of the Subordinate Judge and 

4. The Court of the Mu naif,” 

The Civil Courts above-mentioned are the Courts with which 
the agriculturists, as defined in the Bengal Agricultural Debtors 
Act, are normally concerned ; they are situate in the Districts 
where the agriculturists live And work ; they are side by side, very 
often, with the Revenue Courts mentioned in the Act in the same 
context as Civil Courts. The agriculturist is concerned, only 
occasionally, with the High Court in Calcutta when an appeal 
from the Local Court comes up, £s provided by cl. 16 of the Letters 
Patent ; the agriculturist practically never uses the Original Side 
of the High Gourt, which ‘is situated in the heart of the capital of 
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Bengal and exercises Ordiniry Origiaal Civil Jurisdiction over an 
area which contains no agricultural land. 

To my view the words "Civil Courts” in the Bengal Agricultural 
Debtors Act have ths same moaning as they have in cL 16 of 
the Letters Patent and in the Bengal Civil Courts Act, 1287, 
namely, those Courts of Civil Jurisdiction in Bengal subordinate 
to the High Court, to wit, the Courts of the District Judge, 
the Additional District Judge, the Subordinate Judge, and tbe 
Muntif, 

It follows that in my view the words "Civil Court" in the 
Bengal Agricultural Debtors Act, 1935, do rotinclude the High 
Court. 

It has been argued in this case by the respondents that such 
а corstruction will interfere with the operation of the Bengal 
Argicultural Debtors Act. If the Act is confined to relieving the 
burden of genuine agricultural debtors, as defined in the Act, such 
interference, if any, will be very infrequent. The present cas 
has arisen because persons who were traders have sought to 
shelter themselves under the Act. Such attempts if not carefully 
scrutinised and dealt with promptly and strictly in accordance with 
the provisions of the Act, can only bave the effect of bringing the 
Act into disrepute and destroying trading credit upon which the 
prosperity of the Province, including the agricultorista, depends. 

The proper administration of the Bengal Agricultural Debtors 
Actand any amendment of the Act which may be necessary or 
desirable to carry out its purposes are matters for the considera- 
tion of the Government. ‘This Court is solely concerned with the 
administration of justice according to law. 

For the above reasons І am of opinion that the appeal should 
be allowed, the order of the Court below set aside and an order 
made in terms of the summons of November 30th, 1937. 

The Appellant will get his costs here and below. The costs of 
this Court will be taxed as of an appeal against а decree. 

Lort-Willlams, J. :— The debt referred to in the present case 
was contracted in Calcutta, and a consent decree in respect of it was 
passed in the High Court in its Original Jurisdiction, 

Section 1 (з) of the Bengal Agricultural Debtors Act provides 
that it extends to the whole of Bengal, and (3) that it aball come 
into force in such areas on such dates asthe Local Government 
may, by notification, direct. 

Section s (8) provides that “debt” includes all liabilities of a 
debtor with certain exceptions which are not relevant, e 
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Section 3 (т) provides that the Local Governmsnt may, by 
notification, establish one or more Debt Settlement Boards for any 
local area specified in the notification. 

Calcutta does not lie within any such area, though the debtor 
in question resides in such an area, 

The first question therefore whick arises is whether the Act, and 
especially sections 32-36 thereof, applies to local areas in Bengal 
such as Calentta in which no such Board has been established. 

It has been decided, in the case of Bhagwan Dayal Saks v. 
Chandulal Agarwalla (т) that it does not, 

I respectfully disagree with that decision, The Act extends to 
the whole of Bengal. The provisicn in section 1 (3) that it shall 
come into force in such areas asthe Local Government may by 
notification direct means that it вла] come into force so far as 
concerns the establishment of Debt Settlement Boards as provided 
in section 3 and all matters arising under the provisions of the Act 
consequent upon such establistment. “Debt” includes all 
liabilities of a debtor, and tection гг provides that every debtor's 
application under section 8 for settlement of his debt shall contain 
a statement of debt which shall include the names and addresses 


of his creditors, the total amount claimed by each creditor, the ` 


history of each such debt, and declaration that all his debts have 
been incladed. 

The scheme and purpose oi the Act being for the settlement 
of all the debtor's debts, it cannot have been intended that it 
should apply only to debts contracted within local areas for which 
Debt Settlement Boards had been established and that other 
debts contracted in Bengal, but without such areas, should be 
excluded, 

The next question to be decided is whether the-Act and 
especially sections 32-36 thereof, applies to the High Court in its 
Original Jurisdiction. Я 

At first sight it would appear thet it does not, The Act applies 
to “Civil Court’. There is no definition of this expression in the 
Act and the term is well-known in Bengal as applying to Courts 
established under the Bengal Civil Courts Act, 1871 and the Bengal, 
Agra and Assam Civil Courts Act, 1887. 

But it is not very profitable to consider in what sensea term is 
used in other Acts The expression "Civil Courts” is used in 
several Acts, in tome of which it applies to the High Court and in 
some of which it does not. 


(1) (1937) 41 CoW. N, 1363. - 
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It is necessary to consider the provisions of the particular Act 
in order to discover the sense in which a particular exprestion is 
used in it, 

Section 14(3) provides that certain documents shall not bo 
admissible in evidence against the debtor in any suit by a creditor 
unless certain things are proved to the satisfaction of the Civil 
Court, meaning the Court in whlch such suit has been instituted. 

Section 18(1) provides that in determining the amounts of debts, 
the Board shall accept the decree of a Civil Court as conclusive 
between the parties to the decree. 

Section 22(5) provides that if within five years of the order 


declaring the debtor insolvent, any property is declared by a Civil 


Court to belong to the insolvent debtor, such property shall be 
available for distribution among his creditors, 

Apart from the general structure of the Act, these sections 
indicate that the Act applies to the High Court in its Original 
Jurisdiction. It would be unreasonable to construe these sections 


' ав if such satisfaction, decrees and orders of the High Court were 


to be excluded. 

There remains for decision the main and the most important 
question, whether the Act, so far as it purports to limit the juris 
diction of the High Court in its Original Jurisdiction, is beyond the 
powers of the local legislature. Assuming that the Act applies to 
the High Court, that it does purport to limit thet jurisdiction is 
beyond question. 

The provisions of section 18(4) preclude the Court from adjudi- 
cating upon the existence of amounts of debts LE which a 
Board has given a decision, 

Section ar limits the Court's discretion with regard to costs, and 
its power’to execute its own decrees. 

Sections 25(3) and 27(2) provide for supersession of the Court's 
decisions. 

Sections 32-36 provide that a Board may stay proceedings in the 
High Court exparte, that the Court may not entertain certain suits 
and proceediogs, that a Board may stay proceedings inthe High 
Court by notification, thet the Court shall not execute certain of 
its decrees, and that certain other of its decrees shall be treated as 
nullities, 

That such provisions are beyond the power of the local РЕМ 
lature is, in my opinion, equally beyond question, 

The terms of section 8oA(4) of the Government of India Act, 
1919, аге clear and unambiguous, and provide expressly that 
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* The local legislature of any province has not power to make 
any law affecting any Act of Parliament.” 

The powers and jurisdiction of the High Court are derived 
partly from th e Letters Patent and partly from Acts of Parliament. 

The first of these Acts was Statuie 24 and 25 Vict. Сар, 104— 
being “ ап Act for establishing High Courts of Judicature in India.” 
Section 9 thereof not only gave all such jurisdiction, power and 
‘authority as was subsequently granted by Letters Patent, but pre- 
served to the High Court all jurisdiction and every power and 
authority which had been vested in any of the Courts abolished 


under the Act, That Act was repealsd by the Government of India ` 


(consolidating) Act, тт, but section тоб thereof gave all such 
jurisdiction, powers and authority аа were vested in the High Court 
by Letters Patent and at the commencement of the Act and the 
validity of any Letters Patent was expressly preserved. This Act 
was amended іп 1916 and 1919, and as amended became the 
Government of India Act. ў 

The provisions of the Bengal Ag:icultura] Debtors Act to which 
I have referred clearly "affect" sec.ion 1сб of the Government of 
India Act, which is an act of Parliament and so are w//ra vires, 

Our attention has been drawn to the case of Ghulam Nisam- 
uddin v. Aktar Hussain Khan (т) in which it was stated by Bennet, 
J. that the local legislature bas power (with previous sanction) to 
pass laws affecting the jurisdiction snd powers of the High Court 

‘whether derived fromthe Governmant of India Act, the Letters 
Patent, or the Code, F 

In the first place itis to be observed that the learned Judge's 
remarks were in the nature of odifer Jicta. They were not necessary 
for the decision of the issues raised ia that case, and formed no part 
of the conclusion arrived at by Mukherji, J, the other member of 
the Bench, ' 

Secondly, they were, in my respectful opinion, based upon a 
patent fallacy, namely that the devolution rules made under the 
provisions of section 45A, must be read along with the sections of 
the Act, and so read many contradict and override the specific 
provisions of the sections, But section 45A does not declare that 
the rules are part of the Act, It does not confer any powers except 
the power to make rules providing for the classification of central 
and provincial subjects, for devolution of authority in respect of 
provincial subjects and for allocation of revenues, for sgency in 
relation to central subjects and for transfer of provincial subjects 

(1) (1933) I, LÆR, 55 АП, 1008 
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all of which subjects are dealt with in sections of the act. I do not 
think that any of the devolution rules, if correctly interpreted, 


Narsingdas Tansook- OYorride or contradict or were intended to override or contradict, 
das 
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the express provisions of the act as set out in the sections. If any 
of them are incontistent with the sections the latter must prevail. 


In Schedule I, Part I, of the Devolution Rules central subjects 
are classified, and.No. 16 covers civil law, including laws regarding 
status, property, civil rights and liabilities, and civil procedure. 
No. 41 covers legislation in regard to any proviccial tubject in so 
far as such subject is in Part II of the Schedule stated to be subject 
to legislation by the Indian Legislature. 


In Part 11 provincial subjects are classified, and No. 17 covers 
administration of justice including constitution, powers, maintenance 
and organisation of Courts of Civil and Criminal jurisdiction within 
the province ; subject to legislation by the Indian Legislature as 
regarde High Courts, Chief Courts and Courts of Judicial Commis 
sioners, and any Courts of Criminal jurisdiction, It makes a clear 
distinction between Civil Courts and High Courts and inferentially 
excludes the latter. 

It is true that this rule indicates that the Indian Legislature and 
provincial legislatures have concurrent powers of legislation on these 
subjects. But the schedule is subject to specific piovisicns in the 
sections of the act, and provincial legislatures may only legislate on 
such matters subject to the overriding provisions of the sections. 
That is to say, they may only legislate with regard to the adminis- 


‘tration of justice, etc., so long as they are able to do so without 


" affecting any Act of Parliament” as provided ір ction 80А (д), 
Moreover, the power to repeal or alter the provisions of section 106 
of the Government of India Act has by section 131 (3) been saved 
expressly for the Indian Legislature, This was necessary because 
of the provisions of section 65. 

For these reasons I agree that this appeal must be allowed, 


Bartley, J. :— ТЬе matter agitated before us is not the precise 
question at issue in the Court below. А 

As formulated there, it was " whether Civil Court ” when used 
in the Act is confined to a Civil Court within whose Jurisdiction the 
whole or any pa rt of an area кв notified under section 1(3) lies, ? 


The exact question argued before us is whether on receipt 
of а notice under section 34 of the Bengal Agricultural Debtors 
Act, the High Court can or cannot proceed to execute a decree 
duly made in the exercise of its Original Civil Jurisdiction, 
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The answer depends on whether the words “Civil Court” when 
used in the Act, include the High Court. 

The Act itself contains no de finition of a Civil Court. 

Definitions existing in other Central or Provincial Acts, to which 
teference has been made in argument, sometimes include, some- 
times exclude, the High Court. 

They do not help, apart altogether from the consideration that 
the interpretation of one statute cannot be used in consiruing 
another not made with the: same intent. 

The Bengal Agricultural Debtors Act is a Provincial Act, for 
which previous sanction was obtained under section 80A of the 
Government of India Act, 1919. 

The preamble sets out {Баг X is expedient to provide for the 
relief of agricultural debtors and то amend the law governing the 
relations between them and their c-editors, 

Certain of the reliefs so provided are set out in sections 33 to 36 
of the Act. 


Section 33 debars any Civil Court from enlertaining a suit, 


application, or proceeding in respect of debts included*in an appli- 
cation, or payable under an award, made under the Act. 

Section 35 bara the execution of decrees of a Civil Court for 
recovery of a debt in certain cases, 

Section 36 declares that а decree of a Civil Cocrt shall in cer- 
tain circumstances, be treated as a nullity. 

The unequivocal effect of the lenguage used in there sections ig 
to curtail the jurisdiction of a Civil Court. 

The jurisdiction of the High Court to “до all such ыа 
shall be found necessary forthe administration of justice, and the 
due execution of all or any of the powers granted under its Charter" 
(to quote the language of Stat. тз George III Cap, 63, by which 
it was enacted that a Supreme Court should be established at 
Fort William in Bengal by Charter or Letters Patent) is a jurisdic- 
tion inherited from the Supreme Ccurt. 

Under thé Indian High Cou-ts Act of 1861 all jurisdiction 
and every power and authority whatsoever vested in the Supreme 
Court wbich was abolished by that Act, was conferred on the High 
Court. 

That Court was created by the Letters Patent of 1862 and con 
tinned by the Letters Patent of 1865. 

By the provisions of the Gov:rnment of India Act, 1919 a 
consolidating Act, the High Courts were declared to have such 
jurisdiction amd all such powers and authority.over the adminis: 
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tration of justice as are vested in them at the commencement of 
this Act 

The jurisdiction thus conferred was by the Act itself, section 

131 (3), made subject to legislation by the Indian Legislature 
and a corresponding alteration was made in the Letters Patent. 

At the material time therefore the High Court bad jurisdiction 
derived from an Act of Parliament to do all things necessary for 
the due execution of all powars granted under its Charter. Under 
the same Act that jurisdiction was subject to legislation by the 
Indian Legislature, 

In contrast to the Indian Legislature, the local legislature of 
any Province was debarred, under section SoA (4) of the Govern- 
ment of India Act from making any law affecting an Act of 
Parliament 

The Bengal Agricultural Debtors Act, being a local Act, incurs 
that disability. 

In so far therefore as it purports to affect the provisions of the 
Government of India Act, it would be witra vires the powers of the 
local Legislature, 

It was suggested in argument that under the Government of 
India Act itself, and the devolution rules framed under section 
45A, а local legislature was empowered to make a law affecting 
that Act. 

The contention appears unsound. 

The general powers conferred on local Беда by section 
BoA to make laws for the peace and good government of a pro- 
vince, are subject in the first place, to the provisions of the Govern- 


' ment of India Act itself, 


In the second place, a local legislatura cannot, without previous 
sanction, make any law regulating a central subject or a provincial 
subject declared by the devolution rules to be either in whole or in 
part, subject to legislation by the Indian Legislature. 


The restriction here referred to has been removed in the case of 
the Bengal Agricultural Debtors Act, for which the necessary 
sanction was obtained, 

Local legislation is however still controlled by the provisions 
of the Government of India Act itself, and section 80A (4) pro- 
vides that a local legislature has not power to make any law affec- 
ting any Act of Parliament. 

The powers of the Central Government to modify the provisions 
of the Government of India Act are set out in cl. 44 of the Letters 
Patent, in section 131 (3) of the Act Itself, and in the fifth Schedule 

e . 
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tothe Act, It is clear from that schedule that the jurisdiction, 
powers and authority of High Courts can only be modified by the 
Indian Legislature. 

It would follow then that any provision in a local Act which 
purported to affect the jurisdiction of the High Court would be 
ига vires the powers of that Legislature. 

As pointed out previously, the provisions of the Bengal 
Agricultural Debtors Act affect the jurisdiction of Civil Courts. 

In so far however asthe provisions of that Act are concerned, 
they must be construed on the p-esumption that the Legislature 
was aware of the existing state of ‘aw, under which local legislation 
could not affect, and therefore could not have been intended to 
affect, an Act of Parliament [vide Ken? County Council Exp. (1).] 

It follows from this that the words “Civil Court,” when used 
in the Bengal Agricultural Debtors Act, cannot be held to include 
the High Court. 

I would therefore, agree with my Lord, the Chief Justice 
and with Mr. Justice Lort-Williams that this appeal should be 
allowed. 

Nasim All, J. ;—The point fcr determination in this appeal 
is whether the High Court isa “Civil Court” within the meaning 
of section 34 of the Bengal Agricultural Debtors Act, 1935. The 
words "Civil Court" have not been defined inthis Act. They 
have not been used in the same sanse in the various statutes of 
this country passed by the Indian legislature or by the Provincial 
legislatures. It will not therefore be safe to look to the other 
statutes to ascertain the meaaing in which these words have been 
uted in the Act under consideration. 

A “Civil Court” may be said to bs a Court which decides purely 
civil question between persons seekicg their civil righ:&, A revenue 
Court may also be a Civil Court in this sense. · The Bengal Agri- 
cultural Debtors Act, however, makes a distinction between a 
Civil Court and a Revenue Court. The proviso to sections 18 (1) 
and яз (5) of the Act may support the view that the words “Civil 
Court” include the High Court also, but the meaning of these 
words is to be ascertained from the Act as a whole, because it must 
be presumed that the legislature used the same words in the same 
sınse in the whole Act unless there were indications to the 
contrary. 

There is a presumption that in making an Act a Legislature 
acts intra virus, 
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If on one interpretation of the words “Civil Court? the entire 
Act becomes infra vises of the Provincial Legislature -and on 
another interpretation some of the provisions in ths Act become 
wliva vires, the interpretation which makes all the provitions in the 
Act intra vires mast be preferred. 

Section 34 of the Act does not simply lay down a rule of 
procedure analogous to section ro of the Code of Civil Procedure. 
This section not only lays dowa that the suit or proceeding in the 
Civil Court is to be stayed pending the decision of the Board 
but it also lays down that the suit or proceeding in the Civil Court 
shall abate so far asit relates to the debt which is the subject- 
matter of the decision by the Board. The language of sections 
33 to 36 and the proviso to section a5 (3) are not auch as would 
justify the interpretation that thess sections only create a personal 
bar in the way of the enforcement of the rights of a certain class 
of creditors of this province. It is clear from the provisions of 
the Act that by the Act a special tribunal with a special procedure 
has been set up to settle the disputes relating to the debts of 
the agriculturists of this province, in order to oust the juris 
diction of the ordinary Courts over these matters in this 
province. 

The question therefore is, whether the Provincial Legislature. 
can pass an Act validly so as to affect the jurisdiction, power and 
authority of the Courts in this province. These Courts, so 
far as they are relevant forthe purpose of the present appsal, 
are :— 

(1) The High Conrt; (2) the Courts constituted by the 
Bengal, Assam and N, W, Р. Civil Courts Act passed by the 
Governor-General in Council inthe year 1887. The Bengal Agri- 
cultural Debtors Act was passed by the Bengal Legislature with the 
sanction of the Governor-General under sub-section (3) of section 
82A of the Government of India Act, 1915-1919. 

Section 156 of this Act of Parliament declares the jurisdiction 
and powers of the High Courts in India in these terms ;— 

(1) The several High Courts are Courts of Record and have 
such jurisdiction, Original and Appellate including Admiralty 
Jurisdiction, in respect of offencea committed on the Hizh Seas 
and all such powers and authority over or in relation to the ad- 
ministration of justice, including power to appoint clerke and other. 
ministerial officers of the Court and power to make rules for 
regulating ths practice of the Court as are vested in them by 
Letters Patent and subject to the provisions of anf such Letters 
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Patent, all such jurisdiction, powers and authority as are vested 


in those Courts respectively at the commencement of this Act, 1939. 


Сш. 12 and 16 of the Letters Patent define the Original and Narstogdas Tansook- 
Appellate jarisdiction of this Court. By cl. 44 of the Letters Patent das 
the provisions of the Letters Patert are subject to the legislative Chogemull, 
powers of the Indian Legislature Ву section 106 (14) of the ма Ali, ¥... 
Act tha Letters Patent establishing ог vesting jurisdiction, powers == 
and authority of the High Court may be amended from time to 
time by His Majesty by further Letters Patent. It is therefore 
clear that the Jurisdiction powers amd aathority of the High Court 
can be affected either by His мны by further Letters Patent or 
by the Indian Legislature. . 


The next question is whether the powers of the Indian 
Legislature to affect the jurisdiction and powers of High Court 
сап be exercised by the Provincial Legislature with the sanction 
of the Governor-General under section SoA (3) of the Government 
of India Act, 1919, the material portion of which is as follows :— 


"The local legislature of any Province may not without the 
previous sanction of the Governor- General make or take into con- 
sideration any law." 

* Ф * * 


(e) regulating any Central subject ; or 

(f) regulating any provincial subject: which has been declared 
by rules under this Act to be either in whole or in part subject to 
to legislation by the Indian Legislature in respect of any matter to 
which such declaration applies. 


Sub-section (4) of section 80A, however, lays down that the @ 
local legislature of апу province has not power to make any law 
affecting any Act of Parliament, 

The Rules referred to in cl (f) of sub-section (3) were. 
framed under section 45А of the Act. Rule 3 of these Rules 
provides : 

"(т) For the purpose of distinguishing the functions of the 
Local Governments and Local Legislatures of Governors’ Pro- 
vinces from the functions of the Governor-General in Council 
and the Indian Legislature, subjecis shall in those provinces be 
classified in relation to the functions of Government, as Central 
and Provincial subjects, in accordence with the lists set out in 
schedules т. 


з) Any matter which is included in the list of Provincial 
subjects ret ou®in Part II of schedule x shall to the extent of such 
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inclusion be excluded, from any Central subject of which, but for 
such inclusion it would form part.” 

Schedule 1 consists of two parts. The first part deals with 
Central subjects, and the second part deals with Provincial 
subjecta 

CL дт of Part I is in these terms t= 

“Legislation in regard to any Provincial subject in so far as 
such subject isin Part II of this Schedule stated to be subject 
to legislation by the Indian Legislature and any powers relating 
to such subject reserved by legislation to the Governor-General 
in Council”. 

CL ту bf Part 1I provides :— 

“Administration of justice including constitution, powers, 
maintenance and organisation of Courts of Civil and Criminal Juris 
diction within the province, subject to legislation by the Indian 
Legislature as regards High Courts, Chief Courts and Courts of 
Judicial Commissioners and any Courts of Criminal Jurisdiction." 

The constitution and powers of the Courts within the Province, 
excepting the High Court, are, therefore, Provincial subjects and 
are excluded from Central subjects by operation of sub-section (а) 
of section 45 A of the ACtısssae......The Bengal Agricultural Debtors 
Act therefore so far as it affects the jurisdiction of the Mofuseil 
Courts is in£ra vires of the Bengal Legislature, 

The High Court comes under cls. (6) and (f) of sub-section (3) 
of section 80A of the Act. This sub-section is, however, controlled 
by sub-section (4). The effect of cl (f) in sub-eection (3), read 
with sub-section (4), in my opinion, is that the Local Legialature 
can make lawsregarding the High Court provided such laws do 
not affect the jurisdiction powers and authority of the High Court 
vested in it by the previous Acts of Parliament which were con- 
firmed by section тоб of the Government of India Act, rors. 
Sanction obtained by the Provincial Legislature under sub-section 
(3) of section SoA cannot, therefore, validate laws passed by the 
Provincial Legislature which affect the Jurisdiction and powers of 
the High Court vested in it by Parliament. 

Ihave already pointed out that the provisions contained in 
sections 25 (3), 33, 34, 35 and 36 of the Bengal Agricultural 
Debtors Act affect the jurisdictions and powers of the Courts men- 
tioned therein. If the words "Civil Court" in those sections 
include High Court, the provisions contained in those sections 
would be slira vires of the Bengal Legislature. Ifon the other 
hand those words exclude the High Court, the efitire Act wonld 
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be intva vires of the Bengal Legislature, I have already sald that 
iti» permissible to presume that an Act passed by the Legislatura 
is intra eres of that Legislature. I would therefore interpret the 
words “Civil Court” to mean the Civil Courts in the Province 
excepting the High Court. If, horever, the Legislature intended 
to include the High Conrt within the expression “Civil Court”, 
then I must declare that the provisions of the Act including sec- 
tion 34, so far as they affect the ju-isdiction and the powers of the 
High Court vested in it by Act of Parliament, are sifra vires of the 
Bengal Legislature. 

I would therefore allow the appeal, 

Mitter, J.:—The questions in bis appeal relate to the 
interpretation, scope and validity of section 34 of the Bengal 
Agricultural Debtors Act (Bengal Act VII of 1936) so far as it 
affects the powers of this Court i1 its Ordinary Original Civil 
Jurisdiction. 

Both the appellants and respondents are dealers of ріесе- 
goods and for the purpose of this appeal it must be taken that the 
respondents are debtors as defined in the said Act, 


In June, 1935, the plaintifs, who are the appellants before 
us, filed а suit in the Original Side of this Court against the defen- 
dants respondents, for recovery oi a sum of Res, 80,491-13-9p. 
Of this sum Rs 72,43 5-13-6p was claimed on account of the price 
of piece-goods supplied on credit and Rs, 8,056-o-3p on account 
of interest. The suit terminated in в consent decree for Ra. 52,000 
on goth December, 1935. Ву the tsrms of settlement the defer- 
danta agreed to pay Re. 52,000 with interest at 9 per cent. per 
annum in instlaments, Some properties which included shares 
in Joint Stock Companies were charged and в provision was made 
that in default of the payment of the first instalment of Re, x1,000 
the whole of the decretal amount would become due and the 
plaintiffs would be entitled to take out execution, to have а receiver 
appointed over the charged properties and to have them sold. 
The judgment-debtors made default and the Official Receiver was 
appointed Receiver of the ‘charged properties, Later on the 
Official Receiver was discharged anc on the gth September, 1937, 
Messrs. R, C. Deb and J. N. Sharma were appointed joint 
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Receivers of the charged properties with power to sell the sharea ` 


in tho Joint Stock Companies, Before the joint receivers could 
sell, the judgment-debtors filed an application under tection 8 
of the Bengal Agricultural Debtors Act before the Debt Settlement 
Board at Sannyasikatee in the District of Jalpaiguri, in which 
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application they included the debt due by them to the appellants 
on the basis of the consent decree passed by this Court. The 
said Board, issued а notice on September 18th, 1937, under sec- 
tion 34 of the said Act. This notice which was addressed to the 
Registrar of this Court was received by him on September sıst, 
1937. Asthe judgment-debtor's Solicitor bad informed the joint 
receivers that a notice under section 34 bad been issued by the 
Sannyasikati Debt Settlement Board, the joint receivers held a 
meeting on the 24th November, 1937, and resolved to move the 
Court On November gtb, 1937, the decree-holders filed an 
application in which they prayed for an order for directing the 
joint receivers to sell the shares. This application xas heard by 
Mr, Justice Panckridge who held that the joint receivers could not 
sell the shares till the notice under section 34 had been withdrawn 
ty the Debt Settlement Board. 

Three questions arise in this appeal, namely, :— 

(i) Whether the notice under section 34 is efective or not as 
Calcutta is not included in the notification issued under section 1(3) 
of the Act. 

(ii) Whether the words "Civil Court" used in section 34 in- 
clude the High Court and 

(iii) Whether section 34 is w//rs vires to far ав it affects the 
power of the High Court to execute its own decree. 

I. In the judgment of Mr. Justice Panckridge there is an 
elaborate discussion of the first of the aforesaid points. Disagresing 
with the decision pronounced in the Appellate Side of this Court 
in Bhagwan Dayal Saku v. Chandulal Agarwa/a (т) by a Divi- 
sion Bench, he held that section 34 will have its operation though 
Calcutta is note notified area, I hold that the decision of Mr. 
Justice Panckridge on this point is sound and I agree with the 
reasons given given by him except that I reserve my opinion 
with regard to the question of the extra territorial effect of 
the Act. 
` а. The second question ralsed is not free from difficulty, The 
difficulty is mainly created by reason of the language employed in 
the Act itself, In my judgment the question must be approached 
by keeping in view the following fundamental principles namely i— 

(a) that the same word or the same set of words must be 
Arima facie construed in ihe same sense in the different parts of 
the same matute у 

(b) that jurisdiction of & superior Court сап be taken away by 
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the legislature only by clear and unambiguous language. This Rule, 
I take it, does not mean that the jurisdiction of such Courts can be 
taken away only by exprems words, though language to that effect 
Bias been employed in some old саге [e.g. Rex v. Moreley (1)]. The 
high authority of Lord Eldon and Sir George Jessel, however, does 
not limit the rule within such narrow limits. In Aformey-General 
v. Mayor and Corporation of Dubli» (2) the former made the follow- 
ing observations ;— | ; 

“This provition does rot oust the juritdiction of the Court of 
Chancery, because that jurisdiction cannot, in my judgment, be 
taken away but by express words, cr by words creating a necessary 
implication to the effect, ” and in Jacobs v. Brett (3) the latter made 
the following observations ;— 

“In the next place I think nothing is better settled than that an 
Act of Parliament which takes away the jurisdiction of a superior 
Court of Law must be expressed in clear terms, I do not mean to 
say that it may not be done by necessary implication as well as by 
express words, but at all events it must be done clearly. It is not 
to be assumed that the Legislature intends to destroy the jurisdic- 
tion of a Superior Court. You mus: find the intention rot merely 
implied but secess arily implied, ” 

In Balfour v. Molcolm (4) the House of Lords held that the 
jurisdiction of the Court of Session of Scotland to determine all 
actions or suits relative to the Water Companies Act (59 Geo, III 
C. 116) bad heen taken away by section 8o of the said Act though 
no mention was made therein of the Court of Session. That deci- 
sion proceeded upon the view that the words “ no other Court or 
Courts but the Sheriff depute appo.nted by His Majesty” were to 
try those disputes arising under the said Act had by necessary impli- 
cation ousted the jurisdiction of the Court of Session. 

(c) The third fundamental principle is that a particular meaning 
assigned by the Court to a particular word used in one statute 
should not necessarily be attributed to the same word used in 
another statute, unless the scope and object of the two statutes be 
similar. 

The third principle takes away the force of the argument of the 
learned Advocate-General that the pErase “ Civil Court " occurring 

` in many other Acts both of the Ind an and the Bengal Legislature 


(1) [1760] 2 Burr. 1040 ; 97 E. R. 627. 

(а) (1827) 1 Bligh N.S. 312 ; 50 К. К, «a (55). 
(3) (1875) І. К. ғо Eq. 1 (6-7). 
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iücludes the High Court within its ambit (e.g, Workmen's Com- 
pensation Act, Income Tax Act, Registration Act, Indian Succes- 
sion Act, Bengal Public Demands Recovery Act, Bengal Court of 
Warde Act, etc ) ' ' 

To find in what sense the legislature has used the phrase “ Civil 
Court" in section 34 of the Bengal Agricultural Debtors Act, it is 
necessary in my jadgment to examine in tbe first instance the scope 
and scheme of the Act, ` 


The Act is intended for granting by a comparatively cheap 
method relief to agricultural debtors through the medium of Debt 
Settlement Boards established by the Local Government in areas 
notified under section 3 of the Act. The proceedings are to begin 
on an application either by the debtor or by the creditor made ` 
before such a Board. The application must be for settlement of 
the debts—of all the debts of the debtor. It may be dismissed by 
the Board summarily under section 13(3) or on grounds mentioned 
in section 17. Ifthe application is not so dismissed, the Board has - 
to proceed according to the following scheme. The amount of 
debts, principal and interest separately, must be first determined by 
the Board. Then follows the scheme of settlement. If there is an 
agreement between the debtor and a creditor of his or a number of 
them the agreement has, subject to the rules framed under the Act, 
to be recorded by the Board and incorporated in its award, This 
is an ordinary case, The remaining provisions of this portion of 
the Act bring out two distinct schemes, Tho first is, if I may call 
it, the scheme of compulsory settlement of his debts, If creditors 
whose claims amount to over 4o per cent. {or over бо per cent, jn 
the case mentioned in proviso (ii) to section 19) of the total 
indebtedness of the debtor, agree to a settlement, the remaining 
creditors can be indirectly forced to come toa settlement on the 
offer of the debtor to settle on such terms which the Board may 
consider to be fair. The Board may embody the terms of this com- 
pulscry settlement in its award to be made in the form prescribed: 
in section 25 or without making an award may grant a certificate 
to the debtor in the prescribed form in respect of the debt in 
respect of which such an ofer had been made by the debtor 
(section 19). When such a certificate is granted, the creditor 
affected is fres to go to a Court of law to enforce his claim but he 
is placed by the Act under а disadvantage. He cannot get costs on 


“his success, and he cannot get interest not according to the 


contract rate but only simple interest at the rate of 6 per cent. on 
the principal amount of the loan as determined by the Board. The 
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decree which he may get cannot forthwith be executed, : but he will 
have to wait till all the other creditors whose claims have been 
included in'the Board’s award have been satisfied or till such an 
award has ceased to subsist by reason of the provisions of sub- 
section (5) of section 29 or if there be no award fora period which 
may extend to ten years When, however an award has been 
made by the Board, the Act contemplates payment in instalments 
which may extend toa period пос exceeding 20 years. The com- 
pulsory settlement сап be made by the Board or certificate of the 
aforesaid nature and effect can be granted by it only if there is a 
settlement by way of compromise between the debtor aud a number 
of his creditors whose dues amouct to over 40 per cent. ог бо per 
cent. of his total indebtedness asthe cass may be. If there is no 
such settlement by way of compro mite, the Board is powerless and 
the first of the two schemes through which relief was intended to 
be given to the debtor fails. The second scheme may then be put 
into operation. For the enforcensnt of this schema the Board 
must come to a finding that the debtor would be unable to pay up 
in the course of 20 years and on that finding declare him insolvent. 
The consequences of an adjudication order under the Act are of a 
two-fold nature : ۹ 

(т) The Board may reduce his debts to such an amount as it 
would be possible for the insolvent to pay in instalments covering & 
period not exceeding so years anc in that care direct payment in 
annual instalments, He is not d vested of his properties but is 
given the chance to clear up hia liabilities so reduced from the 
produce raised on his land by his labour. Here the legislature 
proceeds on the basis that labour of an agriculturist is an asset in 
itself and his creditors ought to have also the benefit of his future 
labour ; or 

(2) The Board may direct the sale of his properties under 
the machinery of the Bengal Public Demands Recovery Act 
[except his dwelling house and such portion of his land as the 
Board may set apart for his maintenance under sub-section (4) of 
section 22] and direct the distribution of the sale proceeds among 
his creditors in the manner directec by it. 

The fundamental scheme of the Act therefore is for complete ad- 
ministration of the affairs of an agricultural debtor through machinery 
of the Debt Settlement Boards. To effect the said purpose it is 
necestary in the first instance to ascertain and determine the total 
indebtedness of the debtor by the Debt. Settlement Board and 
the legislature kas made provision for the same. If the debtor 
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makes the application before the Board, he must state therein 
his dues to all his creditors and he must disclose all his properties. 
If the application be by a creditor, he must not only specify 
therein his own dues but mention therein the names and addresses 
of the other creditors of the debtor and the particulars of his 
propeities, so far known to him (Section rr) After the appli 
cation, be it by the debtor or by a creditor, is admitted, the Board 
has to take steps for ascertaining the names of, and the amounts 
due to, all the creditors (sections 13 and 18 (2)]. The object of 
the legislature as expressed in the Act itself, namely complete and 
beneficient administration of the affairs of an agricultural debtor, 
burdened or overburdened with debts, would be frustrated unless 
the Debt Sattlament Boards were given inthe first instance final 
jurisdiction to determine the total liability of the debtor [and this 
the legislature has done in section 18(4)]; and unless inthe next 
place the ordinary tribunals of the land are directed to keep their 
bands off as long as proceedings before the Debt Settlement Board 
are pending or till the award made by it had spent itself. 
Sections 33 to 36 in my judgment have this intent, and the words 
“ Civil Court " used in those sections must mean and include all 
Civil Courts of the land, that is, all Courts which can entertain 
suits for the enforcement of money claims. The phrase “ Civil 
Court” used in sections 33, 34, 35 and 36 means in my judgment 
Courts of Civil Judicature and would include a Superior Court of 
Civil Judicature, e.g, the High Couri. 

A consideration of s3me of the other sections of the Act also 
point to the same conclusion, To take a few sections, the phrase 
“ Civil Court" has been used in the proviso to section 18(i) It 
must include the High Court, otherwise incongruous would be 
the result, for then a decree of the High Court would have before 
the Board no value whereas that passed by an inferior Court 
would be conclusive. The proviso to sectioa 22(5) affords another ' 
argument in favour of the view that the legislature intended to 
include within the phrass “Civil Court," all Courts, superior or 
inferior, of Civil Judicature. I accordingly hold that the words 
* Civil Court ” in section 34 includes the High Court, exercising 
Original Civil Jurisdiction, ' 

The last question is whether section 34 of the Act affects the 
jurisdiction of this Court and if it does, whether to that extent it is ` 
«lira vires the powers of the provincial legisliture, 


Icannot accept the argument of the respondents that that 
section and the cognate sections bsgienlaz from 33 only prevont 
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a creditor of an agricultural debtor from instituting or continuing аю: 
suits and proceedings in Civil Courts while an application for 1939; 


settlement of the debts of his debtcr is pending before the Board ог Narsingdas Tansook- 
the award made by the latter is subsisting, The plain words of 98 
the sections militate against this view. Nor сап I agree with the Chogemall. 
contention that section 34 preserves the jarisdiction of this Court Milter, Y. 
but only lays down a rule of procedurs, a rule analogous to ths — 
rule laid down in section ro of the Code of Civil Procedure. 
Section 34 goes beyond staying proceedings in Civil Courts, The 
stay is only the first step intended to keep free and unfettered 
the powers and jurisdiction of the Board conferred by the Act, 
for аз soon as the Board makes the award and in the award 
includes the debt in question, the suit or proceeding pending in 
the Civil Court, and which had been stayed, abate If there 
were proceedings in execution pending in the Civil Court, thoss f 
proceedings would come to an end for all times, for the award 
supersedes the decree of the Civil Court (section 36) There is 
moreover no analogy between section ro ofthe Civil Procedure 
Code and section 34 of the Act, f.r in the former case the Court 
in which the suit is pending z/se]/ stays it. Its jurisdiction is not 
curtailed or affected but the stay under the terms of section 34 
of the Act is one imposed from аг outside authority. The first , 
part of section 34 of the Act cannot therefore be regarded as laying 
down merely & rule of procedure in tbe sense used by the Lord 
Chancellor in Secretary of State v, Mowtnt (т). Sections 33 to 36 
of the Act must in my judgment Ов read together for they deal 
with the different stages of a suit or proceedings in the Civil Court 
in relation to the proceedings before the Board. The first case 
is where no suit had been instituted in a Civil Court in relation to 
the debt concerred but where tke proceedings are or have already 
been before the Board, either the application is pending or the 
award made is subsisting. In this case a Civil Court cannot enter- 
tain the suit. The second is where the Board’s juritdiction is 
invoked after the suit had already been instituted in the Civil 
Court, There the first effect is tke stay of these proceedings in 
the Civil suit, with the ultimate possibility of the suit and pro- 
ceedings being put an end to for ever. Section 34 therefore affects 
the jurisdiction of the Civil Court and as I have already held 
that the phrase “ Civil Court " includes the High Court, it affects 
the jurisdiction of that Court by putting a fetter on ite power to 
execute its ота decree through its own processes. | 
(1) (1912) I. L, К. 40 Calo, 391; 317 C. W.N.169(P.C.); L.R, 401. A. i 
48; 17 C. L. J. I 3 : 
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The Supreme Court was established in Bengal in 1774 under 
a Charter dated the 26th March of that year under the Regulating 
Act of 1773 (13 Geo. ПІ C. 63) The Court, so established, 
was authorised not only to determine causes but to execute its own 
decrees through its own Sheriff (Cl. 15 of the Charter), In 1861 
the High Courts Act and the India Councils Act (24 and 25 Vict, 
C. 104 &nd 24 and 25 Vict, C. 67 respectively) were passed. 
By section 9 of the former Act all powers and jurisdiction which 
the Supreme Court then had were vested in the High Court, The 
Governor-General in Council was given the power to deal by 
legislation with the extent of the jurisdiction of High Courts 
to the extent mentioned therein. Section 22 of the India Councils 
Act made it unlawful for the Governor-General іп Coancil to 
make laws and regulations affecting the High Courts Act of 1861, 
or any Act of Parliament pasted after 1861. In 1865 the 
second High Courts Act was passed by Parliament and the Letters 
Patent issued in 1862 under the Act of 186r was superseded by 
a Letters Patent issued in that year. This Letters Patent with 
some subsequent amendments is still in force. Clause 44 of the 


` Letters Patent expressly declared tbat all provisions of the Letters 


Patent so issued are subject to the legislative powers of the 
Indian legislature (Governor- General in legislative council), 

It is now necessary to examine the relevant provisions of the 
Government of India Act (1915-1919). It is а consolidating Act. 
All the preceding India Councils Acts, and the High Courts Act 
cf 1865 were repealed. The legislative powers of the Indian 
legislature are defined in section 65 and cf the Provincial legislatures 
in section 80A. There are three limitations on the powers of the 
former, the firat of which is relevant to the case before us. It runs 
thus: = 

* Provided that the Indian legislature has not, unless expressly 
o authorised by an Act of Parliament, power to make any law 
repealing or affecting 

"(r) Any Act of Parliament passed after the year one thousand 
eight hundred and sixty and extending to British India, ” 


The phrase “any Act of Parliment, etc.” to my mind includes 
not only an Act of Parliament passed after 1860 and any other Act 
to be passed by it in future but also the series of Government of 
India Acts from 1915 to I919. This provision is virtually a re- 
enactment of section 22 of the India Councils Act of 186r, The 
extent to which the Indian legislature can interfere with the powers 
and jurisdiction of the High Courts are exactly defined in the fifth 
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Schedule. It cannot interfere with the constitution of thote Courts 
but can by legislation curtail or extend their jurisdiction, By 
reason of section 106 this High Ccurt has now and will continue 
to have till the amendment of its Letters Patent by His Majesty or 
till the Indian legislature intervenes, the same jurisdiction and 
powers which it had under the repealed Indian High Courts Act, 

The powers of the provincial legislature are defined in 
. section 80А. They have power to make laws for the peace and 
good government of the Province, terms of which are very wide. 
But this power is subject to the provisions of the Act, Sub- 
section (3) empowers those legisla-ures to make laws, but with tbe 
previous sanction of the Governor-General, among others in 
matters : 

"(e) regulating any central sub‘ect, or 

"(f) regulating any provincial subject which has been declared 
by rules under this Act to be, either in whole or in part subject to 
legislation by the Indian Legislature, in respect of any matter to 
which such declaration applies." . 

Sub-section (4) enacts that 

“The local legislature of any Province has not power to make 
any law affecting an Act of Parliament”. 

If the matter had not been complicated by the Devolution 
Rules framed under section 45A of the Act, the position would 
have been absolutely clear, On the construction that sub-section 
(4) controls all the foregoing sub-sections of section SoA | Kumar 
Pun a Narayan Deb v. Kumar Jogendra Narayan Deb (1)] 
the Provincial legislature even with previous sanction of the 
Governor-General could not bave affected, curtailed or extended 
the Jurisdiction and powers of tbis Court as conferred by the 
statute of Parliament (section 1c6) and if it bad passed sucha 
piece of legislation, it would have been s/ira vires. 

Itis necessary, therefore, to consider the scope and effect of 
the Devolution Rules of тозо on the subject. Section 45A (т) 
enacts that “provision may be mads by rules under this Act 

“(a) for the classification of subjects in relation to the functions 
of Government ав central and provincial subjects, for the purpose 
of distinguishing the functions of the local Government and local 
legislatures from the functions of the Governor-General in Council 
and the Indian Legislature." . 

In this Act no special mention has been made of the authority 
which isto make those rules anc therefore those rules have to be 


(1) (1936) б#С. І. J. 212, 946. 
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made under the procedure laid down in rection 129A. Those rules 
areto be made by the Governor-General in Council with the sanction 
of the Secretary of State in Council and are to be laid before both 
the Houses of Parliament. Those Rules are to be void only if 
on an address being presented to His Majesty within a certain 
time by either House of Parliament praying for annulling those 
rules or any of them, His Majesty in Council annuls the same, 
The Devolution Rules of rgao were made under the above pro- 


‘cedure. In Part I of the Schedule A of those rules are specified 


the central subjecta and in Part II the provincial subjects, Item 
No. 17 of Part II consists of two portions. The first portion 
creates no difficulty. By reason of the provisions made in the 
first portion the provincial legislature would be competent to 
legislate on matters concerning the administration of justice in- 
cluding constitution, power, maintenance and organisation of 
Courts of Civil and Criminal jurisdiction within the Province, 
The Courts contemplated in this portion are not chartered High 
Courts, they are the Mofussil Courts, both Civil and Criminal, 
Courts of Small Causes in Presidency Towns and the Presidency 
Magistrates’ Courts. The second portion of Item No. 17 creates 
the difficulty. ' That portion is complementary to Item No. 41 
of Part І of Schedule A. These two (so far as they are relevant to 
the cass before us), taken together, mean that the, provincial 
legislatures aro competent to legislate in matters relating to the 
administration of justice by the chartered High Courts, in matters 
relating not orly to the power and maintenance but also relating 
to the constitution of such Courts, but the legislations by the 
Provincial Legislatures are subject to the legislation by the Central 
Legislature. This means that incase of conflict of the laws 
passed by а Provincial Legislature and those by the Central Legis 
lature concerning the High Courts, the laws passed by the latter 
would prevail, 

Mr. Banerjee's argument on the two items (No, 41 of Part I 
and the second part of item No. 17 of Part II) is that they are 
wlira vires. Не says that section 45A (т) (a) of the Government 
of India Act provided for rules being made for the classification 
of subjects into central and provincial for the prupose of distin- 
&wisking the functions of the local legislature from the functions 
of the Indian legislature. But asthe right to legislate in certain 
specified matters relating to Chartered High Courts, has been 
vested by the statute itself in the Indian legislature only, there 
is no scope for the framing of rules im that respecé under section 
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45А (1) (а). His second contention is that inasmuch as power 
has been taken away by the statute from the local legislatures to 
pass laws which may affect statutes of Parliament concerning High 
Courts, the last part of Item No. 17, Part II af Schedule I of 
the Devolution Rules, if it means that the local legislatures can 
modify the provisions of the Government of India Act relating 
to the constitution, powers and jurisdiction of Chartered High 
Courts,’ is slira vires. His third contention is that that pert of 
Item No, 1; must be taken to have conferred on the provincial 
legislaturea powers to legislate in respect of only such powers, 
etc, of the Chartered High Courts as has been conferred not 
by a statute of Parliament but by the Indian Legislature by laws 
made under the authority of section тїт read with the sth 
Schedule. The first two contentions amount in substance to the 
contention that that part of Item No. 17 of the Devolution Rules 
ів sära wees. In my judgment this Court and no Court in the 
British Empire can say that any rule made under the procedure 
prescribed in tection 129A is sra vires, In Dales case (т), 
Brett, L. Ja made the following, observations at p. 455 of the 
report 1— р 

"I am ot opinion that the rules and orders bave statutory 
authority, for not only is the authority given to certain persons 
by statute to draw them up, but it is provided that they shall be 
laid before Parliament fora certain time, and if not objected to 
are then to be binding, Whenever that provision is introduced 
in an Act of Parliament, ıt seems to me that the rules and orders, 
if not objected to by Parliament, become part of ths statute." 

In Institute of Patent Agents v. Joseph Lockwood (з) though 
Lord Morris expressed a different cpinion, the Lord Chancellor 
expressed an opinion similar to that of Lord Justice Brett in 
Dales case (1). The principle seems to me to be that Parlia- 
ment must be taken to have hanctioned them, If rules so made 
became part of the statute itself, no question that the Devolution 
Rules or any part of them is xifra vires arises, because the logis 
lative authority of Parliament is supreme. I cannot accordingly 
agree with the first two contentions of Mr, Banerjes,; ` 

To me it seems that the question is one of interpretation only 
and the same rules of interpretation are to be applied where two 
parts of the same statute are inconflict, The governing intention 
of the legislature must bs fou1d out and that part which agrees 


(1) (1831) L.R.6Q B D. 376, 
(а; [184] Iy Ra А. С. 347,(369). 
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with that intention must be given effect to andthe other part 
rejected as being repugnant. In cases like the one before us, 
the governing intention must Arima facie be taken to be that 
expressed in the section of the statute and not in the rules framed 
under it [gsr Lord Herechell, L. C. in Josep4 Lockeweod’s сав (1)]. 
In the case before us, in the absence of any indication to the con 
trary ths enactment must be taken ag tho governing consideration 
and the rule only subordinate 

There is some force in Mr. Banerjee’s third contention on 
this part of the case, forthe construction put by him upon the 
second part of Item No. 17 of Part II cf Schedule A of the 
Devolution Rules avoids to a large extent its conflict with section 
80A (4) and section 131 (3) read with the fifth schedule. The 
only portion which purports to give power to the provincial 
legislature to. make laws which may affect the constitution of 
Chartered High Courts and which‘ cannot be reconciled with the 
statute on the basis of Mr, Banerjee’s contention will have to be 
rejected on the ground of repugnancy. Even іп this respect the 
Indian legislature has not the power. I cannot accordingly agree 
with what Bennet, J., has said by way of ойе» in Ghulam 
Nisamuddin v. Aktar Hussain Khan (а), for the effect of his judg- 
ment is that those items of the Devolution Rules bave supplanted 
tbe relevant provisions of the Act, To put it in the language 
which I have used before, he has taken the governing intention 
of Parliament to have been expressed not in the statute itself 
[section 82А (4)] but in these rules. 

I accordingly hold that by reason of the provisions of section 
SoA (4) and section 131 (3), read. with the fifth schedule, section 
34 of the Bengal Agricultural Debtors Act, so far as it relates to 
proceedings of phis Court, is stra pires, notwithstanding the fact 
that sanction his been accorded to the local legislature by the 
Governor-General under section 80A (2). 

I would accordingly allow the appeal on this ground only. 


G. C. Chunder & Co: Sclicitors for the Appellant, 
P. D. Himatsingka 1 Solicitor for the Respondents, 
А. T, M. Appeal allowed, 


(1) [1894] L. R. A. C. 347. А 
(a) (1933) I. L. R. 55 АП 1008. 
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Befors Mr. Justice B. К, Muhherfea and Mr, Justice 
Latifur Rchman. 


THE NEW BEERBHOOM COAL COMPANY 
LIMITED 


v. 
RAI SAHEB CHANDAN MALL KARNANL* 


` Mining lease—Liability to pay cess—Stipulation in potta—'Net annual proj’, 

meaning of—Cess, burden of— The Cess Act, 1880, sections6 and 81, 

The expression “net annual profit’ ag used in section 6 of the Cem Act, has 
reference to the property and not to the Jodlvidual and the royalty that is 
received by the lessor from the occupier of a mine із as much a pat of the 
annual profits as the earnings of the occupier himself : 

Maharaja Manindra Chandra Nandi. v, Secretary of State for India in 
Connecti (1) referred to,- 

Under section 81 of the Cess Act the bardan of cess Is equally distributed 
between the owner and the occupier and If either of the partíes has been com- 


pelled to pay more than his dues, he can recover Н from the otker by contribu- 
tion sult, j 


There Is no provision in the Cees Act, under which a lessee of a mining lease 
has got to pay cesses in proportion to the profits which he derives from the 
colllery. 

Where a clause In a potta for mining leasa ran as follows ;—“That tho lessees 
shall pay а road cess, publid works cem and all other Government cesscs 
and taxes payable in respect of the said underground rights etc," i 

Held, that under the clause, the lessee took upon himself the lisbility to pay 
all road cess and public works cess that are imposed upon the colliery, 

Appeal by the Plaintiffs, 


Suit for recovery of money paid by plaintiff in respect of a 
colliery, 
The material facts will appear from the judgment. 


Dr. 5. C. Basak, Messrs, Gogendsa Nath Das, and Asoke Nath 
Mukherjee tor the Appellants, 

Sir А. К. Коу, (Advorate-General), Messrs, J. К. Roy and 
Pravas Chandra Basu for the Respondent 

С, А, V, 

* Appeal from Appellate Decree No. $99 of 1937, agalost the decree of. В. К, 
Bası, Esq. District Judge of Burdwan, dated the 26th February, 1937, reversing 
that of Khirodeswar Banerji Esq., Subordinate Judge, Asansol, dated the 26th 
September, 1936, : 

(1) (1910) L® В. 381. А. 31; 13 C. L. J. 124 f LL. R. 38 Calc. 372, 

. 
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dod The judgments of the Court were as follows: 
1939 В. K. Mukherjea, J. :—This is an appeal on behalf of the 
سب‎ 


The New Beerbhoom Plaintif, and the suit was one for recovery of à sum of money paid 
Coal Co.,Ltd. by the plaintiff as cesses in respect of a Colliery, described in 
Ral Sabeb Chandan Schedule A to the plaint, and which according to the plaintiff are 
Mall Karnani. payable by the defendant. The facta lie within а narrow compass 
Mis, s: and are for the most part undisputed. The predecessors of the 
== defendant, took а coal mining lease of the property described in the 
plaint from the plaintiff company on 25th September, 1903, and on 
that day a Potta was executed by the latter which was registered in 
due course. The Potta provides for payment of а minimum royalty 
of Rs. т2,соо ty montbly instalments of Rs, 1,030 and also com 
missions at certain rates on all coals raised and despatched. The 
plaintiffs! case is that under the terms of the raid Potta, the lessee 
is further liable to pay all road cessand public works cess рау- 
able in respect of the colliery. It is said that the plaintiff was 
assessed by Government with sums of Ra, `боо/т, Re 563/14, 
Rs. 578/2 and Кв. 54с/4 аз road cess and public works cess 
in respect of the said colliery for the years 1931-35 and they had 
to pay these amounts, though the liability to-pay all cesses rested 
on the defendant lessee under the terma of the lease. The plaintiff 
therefore seeks to recover these sums with interest (тош the 
defendant. 

The defence in substance was that the cesses paid by the plaintiff 
were assessed on the landlord’s share of the profits, and were justly 
payable by them, and the defendant also had been paying the cesses 

. due in respect of his share of the profits, It is said that all along 

cesses bava been levied on the landlord’s profits separately and the 

А defendant cannot be compelled to pay anything in excess of what 
is due on the lessee’s share of the profits, 

_ The trial Judge on consideration of the Potta came to the com 
clusion that the entire cesses and not so much of them as are 
proportionate to the profits made by the defendant were payable by 
the laiter, and in that view of the case it decreed the suit. On 


appeal by the defendant the District Judge of Burdwan reversed 
the decision of the trial Court, ` 


According to the District Judge, clause (13) of the Potta made 
the lessee liable for the lessee’s share of the cesses and, did 
not amount to a stipulation to reimburse the lessor for cesses 
imposed by Government on the lessor’s property or profits. It is 
against this decision that the present second appeal has been pre- 
ferred. The only point in controversy in thie gppeal is as to 

. 
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whether the interpretation put upon the Potta by the District. Judge 
is correct, 

Clause 13 of the Potta on the construclion of which the decision 
in the appeal hinges reads as follows : 

“That the lessees shall pay all road севе, public works cess 
and all other Government cesses and taxes payable in respect 
of the said underground rights or on profits of the lessees arising 
therefrom.” 

The District Judge laid stress on the last portion of the clause 
and his view was that the lessees were liable to pay only what they 
were bound to pay under law vis. the cesses levied on their own 
profits out of the mine. 

Now it is not disputed before us by the Advocate General 
who appears for the defendant respondent that road cess and 
public works cess, are not levied on the lessee’s share of the 
profits Under section 6 of the Cess Act, they are assessed on 
the net annual profit from mines, quarries etc. and as was held 
by the Judicial Committee in Maharaja Manindra Chandra 
Nandi v, Secretary cf State for India in Council (1) the expression 
“net annual profil” Las reference to the properly and not to the 
individual, and the royalty that Їз received by the lessor from 
the occupier of the mines, is as much a part of the annual profits, as 
the earnings of the occupier himself, 

It is trae that in this case, the Collector has issued separate 
notices under section 72 of the Cess Act, upon the lessors as 
well as the lessee, and Һе has assessed the lessors on the average 
royalties received by them, and the lessee on the net profits left 
in bis bands after payment of royallies to the landlord. This 
procedure seemed 1o have been followed also in the case of 
Manindra Chandra Nandi v, Secretary of State for India (т) which 
went up to the Judicial Committee, and the propriety of it, is 
certainly doubtful (Vids the observations of Mookerjee, J. in 34 
Cal 257) It may be said however that if the Collector bas 
received just what he is entitled to receive uncer law, it is im 
material as to whether it is realised from both parties or one. 
Under section 81 the burden óf cess is equally distributed between 
the owner and the occupier, and if either parties has been com- 
pelled to pay more than his dues he can certainly recover it from 
the other by a contribution suit Thise much is clear therefore, 
that there i1 no provision in the Cess Act, under which the lessee 
has got to pay cesses in proportion to the profits which he derives 


(1) (тото) L. К. 38 I. А. 31 ; 13 C. L. J. 124; L L. R, 38 Calc. 372. 
(2) (1907) 1. L R. 34 Calo. 232 1 5 C. L. J. 148. 
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from the colliery, and the learned Advocate General therefore 
rightly concedes that the words “on the profits of the lessees 
arising therefrom" occurring at the end of the persgrapb, are 
altogether irrelevant for our present purposes. They are in no 
way connected with the road cess and public works cess, 
though they might be connected with other taxes which Govert 
ment might impor in future. The Advocate General how- 


- ever lays stress on the words "payable in respect of the said 


underground right” which come after ‘cesses and taxes’ His 
contention is that these words connote the leasehold interest 
which is created by the Potta, and the clause according to him 
would mean, that the defendant was bound to pay what was pay- 
able by him as a lessee under law. 

Two things may be pointed out in answer to this contention. 
In the first place the expression in the clause is “payable in. 
respect of the said underground rights” and -not “payable by the 
lessees under law,” and it is not disputed that cesses are levied 
on the mine as a whole and not upon any particular interest in it, | 
In the second place if the clause means no more than this that 
the lesses would pay whet is payable by bim in law, it would be 
altogether superfluous, It seems to me therefore that under the 
clause as it stands, the lessee takes upon himself the liability to 
рау rll road cess and public works cess that are imposed upon 
the colliery, The werd “all” in the beginning of the paragraph 
makes it clear that the whole of the impositions would be borne 
by the lessees, and the words “payable in respect of the said 
underground right” only indicate that the taxes are in respect 
of the demised mines, The case of Bengal Coal Co. v. Sri Sri 


‘Janardan Kishore Lal (1), is very similar to the present 


case, and the observations made by Sir George Rankin in 
that case would in my opinion very wellapply to the present 
facts. The result is thatin my opinion this appeal should be allowed. 
The judgment and decree of the lower appellate Court are set ` 
aside and those of the trial Court restored. The plaintiff will have 
his costs throughout. : 

Latifur Rahman, J. :—1 agree. 


Р, В, Appeal allowed. 
(1) (1938) L. В. 65 T. A. 354 : 68 C. L. F so. 
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PRIVY COUNCIL. 
PRESENT : Lord Romer, Lord Porter and Sir George Rankin 


ANATH NATH BISWAS (minor) ву SRIMATI BINAPANI 
DASSI 


v. 


RAI BAHADUR. DWARKA NATH CHAKRAVARTI 
AND OTHERS. 


[ON APPEAL ryaoM THE пон COURT OF JUDICATURE AT 
Fort WILLIAM IN BENGAL]. 


Cress-objecilon —Cieil Procedure Code (Ax y of 1908 ), Order 41, Rule 22, 
Sub-Rule (1), Rule 33 - Claim to relief founded upon different grounds 
Jrom those upon which the trial Court's decree procesded—Tower of 
appellate Couri —Knowirdge of agent. 


The knowledge of an agent is a notice to the principal. 


Where а claim to relief was founded upon differant grounds from those upon 
which the trial Court's decree proceeded and upon principles different from 
those which underlie the relief given by the decree, the case comes within the 
condition i nposed by the concluding words of sub-rule (1) of rule 22, Order 41 
of the Code of Civil Procedure, 1903, “provided he has filed such objections in 
the Appellate Court.” - 


By thelr plaints the appellants challenged the revenue sale ras wholly vold 
for want of jurisdiction and bad for irregularities, but the learned Subordinate 
Judge found against those contentions. They also alleged, however, that in 
respect of the revenue sals the first respondent la. concert wi:h his son and with 
the nominal bidder bad been guilty of fraud or improper‘ conduct to the preju- 
dice of his co-owners in the estate , and contended that, by reaso1 thereof, the 
purchase was one in which they could claim to share by recovering thelr for- 
mer interest in the estate upon payment of a proper proporlion of the purchase 
money. The trial Judge accepted this contention and gave the plaintiffs a 
decree. Оп appeal the sults were dismissed on the ground that no fraud or im 
proper conduct towards his co owners in respect of the revenue sale had been 
proved agalast the first respondent and that it was no longer open to the plaln- 
tiffs who had carried n no cross-objections to the decree of the trial Court to 
maintain that the revenue sale should be set aside for want of jurisdiction or 
irregularity : 


Held, that the respondent should noz be heard to maintain that the trial 
Judge was wrong in refusing to sot aside a revenue sale on the grounds of want of 
Jurisdiction or irregularity as no cross-objections under O:der 41, Rule 22 of the 
Code of Civil Procedure, 1903, had been filed. æ 


That Role 33?O:der 41 could hot rightly b2 used In the present case‘so as to 
abrogate the important condition which prev»ntsan Indspsndeit appeal from 
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being fn effect brought withoat any notice of the grounds of appeal being given 
to the parties who succeeded In the Court below, 

Privy Council Appeals Nos. 73 and 74 of 1936, against the judg- 
ment and decrees of the High Court at Calcutta (C. C. Ghose 
and S, K. Ghose, JJ.) dated the тїїһ April, 1933, reversing the 
Judgment and decrees of the Subordinate Judge of Alipore and dis 
inissing the suite. 

The material facts appear from the judgment of their Lordsbips. 

T. J. Strangman К. C. and J. M. Fringe for the Appellant 
Anath jn Appeal No. 73. 


W. Wallach for the Appellants in Appeal No. 74 of 1936, 
L. P. E. Pugh K. C. and S. Hyam for the Respondents, 


The judgment of their Lordships was delivered by - 

Sir George Rankin :—In the books of the Collectorate of the 
24 Parganas touzi No. 151 was an estate bearing a land revenue of 
Rs 39,786 and divided into two blocks, The larger block or 
Burra Hudda consisted of 104 villages scattered throughout the 
district and to it was allocated over Rs, 37,000 of the annual reve- 
nue, The smaller block or Chota Hudda consisted of seven 
villages: about Rs, 2,0co of the revenue was allocated to it, and 
ite lands lay on the outskirts of Calcutta, In each block the - 
zemindary right was vested ina number of persons and in each 
& number of separate accounts had been opened under the Bengal. 
Land Revenue Sales Act (XI of 1859). The three seta of plain. 
tifs-appellants now before the Board were all interested in Burra 
Hudda. Rai Dwarka Nath Chakravarti Bahadur (the first res 
pondent) was interested in both and hada separate account or 
accounts in each, In Burra Hudda he had an interest in some 
зо villages : in Chota Hudda he had а one-half interest in respect 
of which he had been allotted in severalty by a final decree for 
partition about тоо bighas. 

By the end of 1937 the owners of two separate accounts in 
Burra Hudda—numbered 7 and 8—had defaulted in payment of 
their share of the revenue and their separate interest had been 
put up for sale without result, Onsth and 6th January, 1928, 
the Collector directed that the whole estate be put up for sale on 
a3rd February, 1938. On that date the entire estate was sold by 
auction to one Suresh Sanyal for Rs. 85,000. In the events which 
have since happened the,persons entitled in right of this purchase 
are (т) respondent No. 3A, Bahadur Singh Singhee, the only 


„contesting defendant, in respect gf Burra Hudda, (з) the firat 
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respondent in respect of Chota Hudda wkich he purchased from 
Singhee for Rs. та,осо, (3) certain persons formerly interested in 
Chota Hudda who have been allowed by the first respondent to 
buy back from him their former interest. 

The three suits which have given rise to the present consoli- 
dated appeal were filed іп 1928 and 1929. Ву their plaints the 
appellants challenged the revenue sale of 23rd February, 1928, 
as wholly void for want of jurisdiction and bad for irregularities, 
but the learned Subordinate Judge found against these conten- 
_ tions, They also alleged, however, that in respect to the revenue 
sale the first respondent in concert with bis son Gopal, and with 
Suresh Sanyal (the nominal bidder) had been guilty of fraud or 
improper conduct to the prejudice of bis co-owners in the estate, 
and contended that, by reason thereof, the purchase was one in 
which they could claim to share by recovering their former interest 
in Burra Hudda upon payment of a proper proportion of the 
purchase money, In each case the learned trial Judge accepted 
this contention and gave the plaintiffs a decree (sth January, 
1931), directing Bahadur Singh Singhee to convey to them their 
former share on receipt of a proportionate part of Кв. 85,000. 
Rellef was granted in this formas being in accordance with the 
decision of this Board in Deanandan Prashad v, Janki Singh 
(1), where a co-owners mortgagee by making default in the pay- 
ment of revenue had intentionally brought about a revenue sale in 
order to purchase himself, 

The learned Judges of the High Court (С. C. Ghose and S, 
K. Ghose, JJ.) on appeal dismissed the three suits with costs 
(гЬ April, 1933) holding that no fraud or improper conduct 
towards his co-owners in respect of the revenue sale had been 
proved against the first respondent, and that it was no longer open 
to the plaintiffs, who had carried in го croswobjections to the 
decree of the trial Court, to maintain that the revenue sale should 
be set aside for want of jurisdiction or irregularity. 

Suresh Sanyal was the manager employed by a widow lady 
Srimati Sailasuta Debi who was guardian of her two minor sons, 
She had been minded for some time before 1928 to buy touzi 
No, тї оп bebalf of her sons if it was brought to sale and was 
prepared to bid up to four lacs of rupees for it, Suresh Sanyal 
had been given а lac of rupees to enable bim to make the usual 
as per centum deposit.” As the price fetched was Ка, 85,000 
only he paid the whole of the purcbase money at the time of the 


(1) (1916) L.R. 41. А. 36 ; L L. В, 44 Calo. $73 ; 25 C. L. J. 240, 
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sale on 2311 February, 1928. But he had made an arrangement 
with Gopal Chakravarti, the first respondent's son, that the whole 
interest in Chota Hudda and a one-third interest in Burra Hudda 
ahould be purchased for Gopal (really for his father, the first 
respondent) who was to pay therefor a sum bearing the same 
proportion to the total purchase price asthe land revenue thereon 
bore to the total revenue assessed on the estate. He took from 
Gopal a promissory note dated 23rd February, 1928, for Rs. $6,000 


-which had been drawn up prior to the sale in terms which con- 


templated that this amount might be required to meet Gopal’s 
share of the deposit. It bore & note made later on the same date 
showing that Rs, 31,180 was sufficient to meet Gopal's share of 
the whole purchase price, It is 'not now necessary to determine 
the exact date at which this arrangement was come to nor to ascer- 
tain how much Sm, Sailasuta was told about it and when. Оп 
ару view Suresh Sanyal in making it was acting improperly as mana- 
ger for the ettate of infants ; and in the opinion of the High Court 
neither he nor the first respondent nor Gopal can be acquitted of 
dishonest conduct towards Sm. Sailasuta, though by some date in 
March shs was consulted about a conveyancs to the first respon 
dent. By a deed of sale dated 25th February, 1928 (which may 
or may not have been ante-dated), Suresh Sanyal purported to con 
vey to Gopal tbe whole interest in Chota Hudda for Rs. 4,269, 
the proper proportion of Rs, 85,000 according to the land revenue 
assessment, this sum being treated as paid out of the promissory 
note for Rs. 36,000 above-mentioned. By another deed dated rath 
March, 1928, Gopal purported to convey to his father, the first . 
respondent, a one-half interest in Chota Hudda for Rs 2,134-8-0, ` 
і e, half of the sum which he had paid to Suresh Sanyal Тһе 
Commissioner, upon application made to him, was willing to set 
aside the sale if the revenue in arrear was paid up, but by July of 
1928 this had amounted to about Re. r,ro,000, and as none of the 
co-sharers managed to miss the money the sale was confirmed on 
17th August, 1928. Gopal in July and August, 1928, had cone 
veyed to certain of the co-sharers in Chota Hudda part or whole of 
the interests they had formerly had therein at prices which appear 
from the deeds of sale. Sm. Sailasuta Debi in September, 1928, 
touk steps to prosecute Suresh Sanyal and the Chakravartis for 
their conduct in connection with the revenue sale, and on esth 
September, 1928, a. suit against 1Һепі was brought by her minor 
sons asking for a declaration that the minors were the real pur- 
chasers of touzi No. 151 at the revenue sale and-srere entitled to 


E 
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the sale certificate, to mutation of their names, im- the revenue re- 
cords, and to possession, Sm. Sailasuta obtained possession from 


r 


the Collector, but having become involved in much litigation over' 
' the matter, ‘she applied on 16th August, 1929, to the District. 


Judge under the Guar dians and Wards Act (VIII of 1890) for leave 
to rell the minor’ rights to Bahadur Singh Singhes (ths contesting 
respondent upon this appeal) for the sum of Rs, 2,31,соо without 
any covenant for title and subject to all ті: Ке and litigation. Leave 
was given, the money paid into Court and the purchase completed. 
Thereupon Bahadur Singh Singhee was substituted for the minors 
as plaintiff in the suit which they had brought against Suresh 
Sanyal and the Chakravartis and on 28th August, тозо, this suit 
was settled by & compromise under which Gopal gave up all claims 
and was relieved of all liability under the promissory note for 
Rs. 36,000 ; title to touzi No. тт was agreed to have vested in 
Bahadur Singh Singhee by virtue of his prrchase from the minors’ 
estate ; but it was arranged that he should convey to the first res- 
pondent for Rs, ra,coo the zemindsry interest in Chota Нийде. 
Thereafter the first respondent conveyed to certain cf his former 
co-sharers in Chota Найда their former interest or part thereof for 
agread consideration. : 
The main question which bas arisen upon these transactions is 
, Whether the appellants whose former interest was in Burra Hudda 
can claim against the contesting respondent Bahadur Singh Sin- 
ghee,, whose interest is now solely in Burra. Hudda, that he is un- 
der an obligation to reconvey their former interest to them against 
payment of a proportionate part of ths sum of Rs 85,000, the pur- 


. chase price for the whole estate at tne revenue sale of a3rd Feb- 


Tuary, 1938. 

Upon tbis question it is not now contended by the appellants 
that the revenue sale was brought about by the first respondent or 
that default of payment by him has any bearing on the case, Nor 
is it now maintained that bis action in connection with on applica- 
tion made by him to have the two Huddas separated into two іп. 
dependent estates was in any way improper, It is not now necem 
saty to examine the difficulties which had baset him in his project 
for developing a building estate-called the Regent Park estate— 
on certain lands within Chota Hudda and adjacent thereto, The 
position of the first ‘respondent ofs-e-vis the company which had 
been promoted for that purpose neither emphasises nor obscures 
what is sufficiently plain--that it was very much to his interest 
that his rights in Chota Hudda should not be extinguished by a 
toyenuo sale, but that if the'rest of tbe cetate was vested in a few 
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- substantial persons his irteresís would be in less jeopardy from 


default by bis co-owners, If a revenue sale came-to be held, the 


* first respondent was fully entitled to make arrangements whereby 


the property should be purchased partly or wholly on his behalf: 
to such a purchase his co-owners were not entitled to object nor ` 
was it necessary that he should inform them in advance of his 
intentions, The plaintiff” case now rests upon allegations that 
the first respondent himself, or by his son Gopal, acted so as , 


. wrongfully to interfere withthe auction sale of a3rd February, 
' 1928, and thie case lies within a narrow compass. 


On the sand February, 1928, suit No. 36 of 1928 was instituted 
before the First Subordinate Judge, 24 Parganas by three of the 


` present respondents, then interested in Chota Hudda, seeking 


inter alia a declaration tbat tbe sale advertised for noon on the 
following day was illegal and irregular and asking that the Collector 
be restrained from proceeding with it. The learned Judge, who 


` was quite probably familiar with last-minute applications for the 
` йау of males, was applied to on the morning of the zand February 
for an interlocutory injunction. The matter could not that day 


"be gone into, but it was fixed for the following morning. Mean- 


while the learned Judge was tnwilling to go во far as to request 
the Collector to postpone the sale, but was willing that the parties 
should be given a copy of his order adjourning the case so that 
they could produce it before the Collector, who would then decide 
upon his course of acticn, Indeed by his order he "directed" 
that a copy be shown to the Collector. It appears that the firat 


“respondent’s son Gopal obtained a copy of this order of adjourn- 
“ment and at roam. on the next morning, in company with a 


European solicitor, Mr. Morgan (who acted for the Regent Park 


‘Syndicate, Ltd.) waited upon the Collector at his house and 


attempted in vain to obtain from him a promise to postpone 
the sale, Later in the morning—probably at or about the time 
when the sale proceedings were about to begin—Gopal verbally 
renewed his request to the Collector, basing it on the fact that 
the Civil Court was to hear the injunction matter on that morning. 
The Collector by his order said: “The same gentleman came 
to see me at my housea&t то а.ш. this morning and made other 
objections against this sale. Had he then asked for tbe sale to 
be adjourned to a later hour the afternoon I would have allowed 
this, but as it is I cannot grant this time and the sale must proceed 
at the hour fixed.” Inthe present case the trial Judge has held 


‘upon this evidence that Gopal wilfully suppressed the order until 
. > x е d 
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Just before the mle, and in this was guilty of a trick in order to 
ensure that the sale should be held, that his father’s co-owners 
should bé taken by surprise aud should not compete as bidders. 
The learned Judges of the High Court have reversed this finding, 
holding that the first respondent and his son Gopal did what was 
‘possible to be done in the circumstances to induce the Collector 
tostay the sale. Their Lordships are in agreement with the 
High Court: they are of opinion that this particular allegation 
-of fraud or trickery rests upon an unproved and illgrounded 
suspicion, Itis very far from clear that the first respondent or 
his воп desired that a sale should take place. In order to regain 
the former interest of the firat respondent it was in the event of 
а sale necessary to buy it back under ‘the arrangement with Suresh 
Sanyal, and the terms of the promissory note of a3rd February, 
1928, show that it might, бо far as they could see, have cost them 
over a lac of rupees at я time when their money was exhausted. 
Moreover the title obtained from Suresh Sanyal cannot have 
appeared to them as strong or likely to go unchallenged. Their 
arrangement with him was an expedient to avoid some part of the 
disaster of a aale, rather than a transaction which they deliberately 
preferred as bettering their position. The correspondence shows, 
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and it is not denied, that up to 18th February, 1928, the first, 


respondent desired to prevent a sale from being held and there is 
nothing, in their Lordships’ view, in the evidence as to his arrange- 
ment with Suresh Sanyal which proves that he had changed his 
mind on this point by the 2214. 


It is alleged that the first respondent and his son dissuaded 


possible bidders from attending the sale by deceiving them ipto 
a belief that the sale would not be held on the day appointed, 
The trial Judge has found these allegations proved, holding that 
both Gopal and his father deliberately misled co-sharers who 
could have bid at the sale and by thus driving them away pur- 
chased а very valaable property at a grossly inadequate price. The 
High Court have reversed this finding also :— 

“We shall go into the question as to whether Dwarkanath 
Chakravarty secured the services of a friendly purchaser, bat for 
the moment we are of opinion on the materials on the record that 
Dwarkanath Chakravarty had not been guilty of any acta of bad 
faith towards his co-sharers, that he had not lulled his co-sharers 
into a sense of security, that he had not abuted their confidence 
and that he dig everything that was humanly possible for him to 


dq to prevent the sale. We ате further of opinion that all the 
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co-sharers knew at all material timas that the sale could not bs ` 
ргеғеп:ей inasmuch as the arrears of revenue had not been paid. 
Further we are of opinion ttat Dwarkanath Chakravarty did not 
do anything to prevent his co-sharers from becoming possible 
bidders, The story of dissuading bidders rests on the evidence of 
Ram Chandra Banerj2e, Panchcowrie, Apurba Mitter, Phani 
Вапегј е, Wo have examined this evidence minutely and we are 
of opinion that in poiat of fect Dwarkanath Chakravarty did not 
dissuade possible bidders at the sale for arrears of Government . 
revenue, It is noteworthy that of the persons alleged to have been 
dissuaded at the time of the sale n> one has been examined and as 
regards the persons alleged to have been dissuaded before the sale- 
the only witnesses on that point are Hazari, Panchcowri, and 
Raghumani. We have examined the evidence of these witnesses 
in the light of the arguments submitted by the plaintifferespondents, 
but we are unable to place any reliance on their evidence. The 
allegations made up to this point against Gopal Chandra Chakra- 
varti have not been substartiated, nor is there any evidence 
whatsoever which we сап accent that Dwrrkanath Chakravarty had 
given assurances to the co-sharers that under no circumstances 
would the sale come on and thatin any event he would take all 
effective steps to protect the interests of the co-sharers,” 


Their Lordships, having examined the evidence upon this 
head are prepared to accept the visw of it taken by the Hizh 
Court. They think that as proof of fraud or bad faith towards the 
other co-sharers it is of very doubtful quality. In particular, 
there is по acceptable eviderce that any of the co-sharers were 
minded at the time to bid or that they were so unreasonable as to 
treat the first respondent oris son as persona in a position to 
give reliable assurances as to what the Collector would do in the 
matter of the sale. Their Lordships do not regard it as proved 
that any such assurances were in fact given, That this part 
of the plaintiffe-appellants’ case was accepted by the trial Judge is 
& circumstance of weight, but on more than one point the learned- 
Judge’s suspicions of the first respondent and his son have led 
him into findings of fact which cannot be supported and are not 
now maintained on this appeal He has found, for example, that 
the first respondent was defaulting intentionally in making pay- 
ments of revenue in order to bring about a sale, a finding which 
may well have coloured his opinion on the other points. Their 
Lordships are not able in these circumstances to regasd' as conclu- 
sive bis opinion upon this part of, the evidence, and they think . 
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that the learned Judges of tha High Court ware right in forming an 
independent opinion. Indeed the evidence of Raghumani is almost 
the only evidence which even at its face value amounts to evidence 
of an untrue statement of fact: bnt his story that Gopal in the 
afternoon of the 22nd February told him that the Subordinate 
Judge had granted an injurction is an improbable story which 
cannot be accepted. It is not shown to their Lordships’ satisfaction 
that it was or was thought to be in theinterest of the first respondent 
that any co-soarer, if willing to pry up the arrears of revenue and 
so to stop the sale, should be discourazed from so doing. This 
would seem to have been a more probable course of action on 
their part than to bid as purchasers, since it would have required 
less than half a lic. 

In these circumstances their Lordships do not find it necessary 
to consider what would in law bave been the consequences, bad 
such conduct as is alleged against the first respondent and his son 
been brought home to them; but they cannot omit to note that 
as against Bahadur Singh Singhee it is conceded that the relief 
granted against bim by the trial Court could not be Justified without 
proof that Suresh Sanyal hed notice of the wrongful acts complained 
of. The learned Judges of the High Court appear to bave thought 
that it was necessary for the appellants to prove that Srimati 
Sailasuta Debi herself had knowledge of scch acts at the time of the 
purchase, but the knowledge of Suresh Sanyal as her agent would 
in law be notice to her. The appellants, however, can point to 
nothing in the evidence which would warrant a finding that Suresh 
Sanyal had any knowledge of the statements which the appellants 
complain of as hiving driven bidders away. This want of evidence 
cannot be supplied by describing the arrangement made by him 
with Gopal at the time of the sale as a conspiracy or by regarding 
the witness Ram Chandra Banerjee as а“ dummy bidder, ” 


No view that can be taken on these matters discloses any 
clear or compelling motive on the part of the first respondent or his 
son to inform Suresh Sanyal of any misstatements made by them 
to the other co-owners of the estate, or other solid ground for think- 
ing that any such information was imparied to bim before the sale. 
However wrongfully.these persons may have acted towards Srimati 

` Sailasuta Debi or the minors, no misstatements made to co-sharers 
could without proof be held to have been brought to Suresh 
Sanyal’s notice, and the appellants’ claim to a reconveyance of their 
former interests in В ита Hudda mug fail on this ground also. 

Thir Lord:ihip: will not, here discuss whether the cass of 
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Deonandan Prashad v, Janki Singh (1), or section go of the Indian 
Trusts Act (II of 1882) would have grounded a claim to the relief 
which was granted by the trial Court on the assumption that 
Suresb Sanyal and through him. Srimati Sailasuta Debi and the 
contesting respondent had notice of the acts complained of. 

It remains only to consider whether the High Court were right 
in ruling that the appellants should not be heard to maintain that 
the trial Judge was wrong in refusing to set aside the revenue sale 
on the grounds of want of jurisdiction or irregularity as го crost- 
objections under Order XLI,.rule 22 of the Code had been filed. 
This is a claim to relief founded upon different grounds from 
those upon which the trial Court’s decree proceeded, and upon 
principles different from those which underlie the relief given by 
the decree. In their Lordships’ view the case came clearly within 
the condition imposed by the concluding words. of sub-rule (х) of 
rule 22, “ provided he bas filed such objections in the Appellate 
Court, etc etc. " It was contended, however, that the language of 
rule 33 of tbe same Order was wide enough to cover the case. 
Even if their Lordships assume that the High Court was not wholly 
without power to entertain this ground of appeal—an assumption 
to which they do not commit themselves—they are clearly of 
opinion that rule 33 could not rightly be used in the present саве 
so a8 to abrogate the important condition which prevents an. 
independent appeal from being in effect brought without any notice 
of the grounds of appeal being given to the parties who succeeded 
in the Court below, The Secretary of State in Council may not have 
been a necessary party to the proceedings as regards the claim to 
have the revenue sale set aside : Halkishen Das v, Simpson (a), but. 
the argument in favour of the competency of the appeal upon this, 
point is not improved by the fact that one of the three suits was 
dismissed in the trial Court as against the Secretary of State in 
Council who did not appear at the hearing before the High Court. 

Their Lordships will humbly advise His Majesty that these cone 
solidated appeals should be dismissed with costs 

W. W. Box & Co.: Solicitors for the Appellant in No. 73. 

Hy. S. Г. Polak & Co. : Solicitors for the Appellants in No. 74.. 
Barrow, Rogers & Nevill : Solicitors for the Respondent Bahadur 
Singh Singhee. 

А. Т, My Appeals dismissed. 
(1) (1916) L. R. 441. A. 30; I. L. К, 44 Calc. 5733 25 C. L. J. 259. 
(з) (1898) L. R, 25 1. A. 151 (160) ; I. L. Ra 25 Calo, 833 843). 
پچ‎ . 
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APPELLATE CIVIL. 
Before Mr. Justice S. К. Ghose and Mr, Justice Б. К. Mukherjea. 
SURESH CHANDRA SEN 


v. 


MAHENDRA NATH MUKHERJEA AND OTHERS. 


Words in a deed, clear —- Subsequent conduct ef parties, tf relevant, 
Where the words “In a deed are clear, the subsequent conduct of the parties 
Is an irrelevant consideration, 
| North Eastern Railway Co v. Lord Hastings (1) and Baraboni Coal 
Concern Lid. v. Gokulananda Mohanta Thakur (2) followed : 
George Richards Laffer v. Francis Arnold Gillen (3) referred to. 
Appeal by the Plaintiff. 
Suit for rent. 
The material facts will appear from the judgment. 


Dr. S. C. Basak, Messrs Gopendra Nath Das and Sambhu 
Nath Banerjee for the Appellant. 


Messrs Brajalal Chakravarty, Hiralal Chakravarti and 
Rabindra Nath Bhattacharya for the Respondents. 


The judgments of the Court were ав follows 

S. К, Ghose, J. :—This is a second appeal by the plaintiff in a 
suit for rent which has been dismissed by both the Courts below. 
There is a revenue-paying estate which has been described by the 
learned Advocate for the appellant as Mal Touzi No. 37 of the 
Hooghly Collectorate. The revenue payable at the time of per- 
manent settlement was Re. 44,8698-ro-4 pies which amount was 
subsequently reduced by land acquisitions to Rs, 44,805-14-9 pies. 


There is another Touxi No, 2f52 which has been described as ` 


Thanadari Chakran Тоо and the revenue payable in respect 
thereof is Rs. 3696-9 pies Certain persons owned both these 
Tousia and of these Raj Krishna Mukherjee hed тә annas 16 


* Appeal from Appellate Decree No. 1574 of 1958, against the decree of 
Kash! Chandra Sen, Esq, Subordinate Judge, snd Court, of District Hooghly, 
dated the 16th of September, 1938, affirming that of Dhirendra Nath Basu, Esg., 
Munstf, Ist. Court, Chinsurah, dated the 26th of February, 1938. 

(1) [1900] А. C. 260. - 

(3) (1933) L. R. 61 I. A. 35; 59 G L, J. as7. 

(3) (1927) 44 C. L J. 397. . 


March, 83. 
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CHE: gandas share and Prananath Roy Choudhury had r anna ra gandas 
1939. share in both the Touzis, Prananath gave an Ijara lease to Raj 
Suresh Chandra Sen Krishna in respect of his т anna r2 gandas share by а document 
КЕЧЕ a ‘dated the 22nd July, 1865, vide Ех, з. The present contesting 
Mukherjea. defendants are the successors-ininterest of Raj Krishns, who, 
according to the plaintifi'a case, had his r2 annas 16 gandas interest 
in the Mal Touzi and т anna тз gandas interest under Prananath. 
Out of Praranath’s share, 12 gandas share was separated and 
numbered as Touzi No. 37-3. This was purchased by the plaintiff 
‘at a revenue sale on the 8th January, 1937. The plaintiff hae 
brought the suit for recovery: of rent in bis aforesaid share for three 
kiste from Arwin to Cbaitra, 1343 B.S. The main contention of 
the defendants, upon the decision of which the fate of this appeal 
will turp, is that the lands in suit are covered by both the Tauzis 37 
and 2152 and that the plsintiff is not entitled to rent without 
apportionment. 


The first Court held that the Chakran Touzi No. 2152 was 
* created ‘after 1865 and that therefore, at the time of the lease the 
lands which were subsequently formed under the Chakran Топ 
' No. 2152 were included within the present Tovzi No, 37. In that 
view, the first Court held that tbe plaintiff was rot entitled to 
succeed without apportionment. On appeal, the lower appellate 
Court held that the touzi No. 2159, was created before 1865 and 
that in fact it existed in 1837. But he constructed the lease in 
question as including both the Тоџхіѕ which he held was confirmed, 
by the conduct of tha parties. Accordingly he also held that the 
plaintiff was not entitled to succeed without apportionment 
Against that decition, the plaintiff has come up in second 
appeal. 
` The finding of the lower appellate Court that the Cbakran 
Torri No. arga was created before 1865 and was therefore in 
existence at the time of the execution of the document Ext, 2, was 
based to some extent on additional evidence in the way of certain 
Collectorate papers which were produced inthe lower appellate 
Court, This finding is no longer in dispute and therefore it-must 
be taken to be conclusive for the purpose of tbis appeal. 


S. К. Ghose, $. 


The present question as to whether the lands are cevered by 
both the Touzis or not turns upon the construction of the document 
Ext. з. The material passage in this document has been tranrlated 
thus “A sum of Ra, 44,368-10-4 pies in company's coins is 
payable to the Collectorate of District Hooghly on account of 
Sadar Revenue in respect of Mabal'lot Hridayrgmpur including 
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Chakran appertaining to the zemindary bearing Touszi No. 37 of 
the Hooghly Collectorate within pargana Chowmaha and pargana 
„Сһапӣгакопа in the district of Hooghly and within Khariji 
Chowmaha pargana in the District of Burdwan and 
Mazafarsahi Pargana in the District of Birbhoom.” It has been 
pointed out by the learned Advocate for the respondents that the 
expression ‘Mahal lot Hridayrampur’ and the reference to the 
Parganas in the three districts mentioned above would apply to 
both the Touzis. But, on the other hand, only Touzi No, 37 is 
expressly mentioned and the amount of Government revenue which 
is also expressly mentioned is payable only in respect of that Touzi. 
These, therefore, would appear to be the distinctive or governing 
"expressions in this passage showing that only Touzi No. 37 was 
meant. There bas been some argument as to the meaning of the 
words "including Chakran.” I think they are consistent with the 
. interpretation that Chowkidari Chakran lands which might be 
included in Tovzi No. 37 are meant. Having regard to the exact 
figure of the Government revenue payable, the Touzi number, and 
the description the entire passage would be inconsistent with the 
Chakran Touzi No. 2152 being also intended to be covered by this 
document. The learned Judge below thought that the omission of 
Touzi No. 2152 and the amount of ite revenue was due to the fact 
‘that they ате “too insignificant to need express mention." This 
argument does not appeal to me. If it is true that the Touzi 
No. 2152 was already created, there is no reason why it should not 
have been mentioned, since the other Touzi number was also given 
and the revenue of Rs 36969 pies was also not insignificant, 
The learned Judge has aleo referred to the conduct of the parties 
as going to show that they treated the suit lande as being com- 
prised within both the Touzis, This view is based on certain rent 
receipts the earliest being of the year 1997, also a valuation roll of 
1988, the record-ofrights which was finally published in 1934 and 
cess returos of xga4. There are, therefore, recent documents, 
But in ару case, if the words of the Ijara document are quite clear, 
it would not be proper to try to come to some other interpretation 
by reference to the subsequent conduct of the parties. In the case 
of Baraboni Coal Солдун Limited v. Gokulananda Mohanta 
Thakur (т) their Lordships of the Judicial Committee referred to 
the familiar principle affirmed in the case of the Worth Easten 
Railway Co. v. Lord Hastings (1), that where the words ina deed 


(1) (1933) L. К. бї I, А. 35 (39) $ 59 С. lL. J. 257 (260). 
(1) [1900] A, CP або. З 
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are clear, the subsequent conduct of parties is an irrelevant com- 
sideration. ` 


Mr. Chakravarty, who appears for the respondents, has referred 
to another case, the case of George Richards Laffey v, Francis 
Arnold Gillen (1), in which it was held that where the question at 
issue was entirely one of construction cf a particular agreement, 
it could only be properly answered after a consideration of all the 
surrounding circumstances, the position of the parties to the agree- 
ment, its subject matter, and the apparent purpose and object 
thereof, and in particular of the provisions to be construed. But in 
this case no evidence has been given ss to -tbe surrounding circum- 
stances beyond those to which I have referred. In any case, it 
юеш to me that the terms of the document can lead to only one 
construction and that is that the Chakran Touzi No. 2152 was 
excluded from the defendants’ lease. That being so, the plaintiff 
is entitled to succeed. | 


The judgments and the decrees of the Courts below are set 
aside, There being no dispute as to the amount claimed, the 
plaintif will get a decree for the amount claimed together with ' 
interest at the rate of тз per cent per annum for the amounts in 
arrears, І 

Parties will bear their own costa іп this Court, The successful 
plaintiff will be entitled to bis costs in the Court below. 

B. К. Mukherjea, J, 2—1 agree. - 
D. X. А Appeal allowed. 


(1) (1927) 47 C. Ly J. 327, 
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Present; Zord Romer, Lord Porter, amd Sir George 


Rankin. 
ULAGALUM PERUMAL SETHURAYAR Р.С. 
t. 1939. 
eal 
RANI SUBBULAKSHMI NACHIAR. February, 24. 


{Om APPEAL FROM THE Нон COURT or JUDICETURE 
aT Mapzas,] 


Hindu Lam —lImpartible estate Ancestral property belonging to joint family ` 
Alienation by Zemindar—Es«clusion of eldest son—Satilement on self for 
life with remainder to second son by second marriage absoluteiy —Tkird son 
by third marriage—Eldesi son deceased — Death of second sox —Whether kis 
widew or third son entitled te succeed. 

Notwithstanding the fact that folat property if governed by a custom of 
Impartibility cannot bs converted into a separace property by any exercise of 
the right to call for partition, because the existence of such a right is inconsls. 
tent with the custom, the same result may be achieved In other ways. Tha 
right of any given person to sucoeed by survivorship to any given property must 
depend both upon that person’s continuing to be a member of the jolnt family 
and also on the property’s continuing to belong to the family. The power of 
allonation possessed by a Zemindar who ія not limited by legal necessity or lable 
to be controlled by any other member of the family is not affected by the fact 
that, when the Zemindar, in exercise of that power, transfers to a member of 
the family, he із attaining a result similar to that produced by partition although 
he has not the power to compel partition. The status of an individual asa 
member of a Hindu joint family is in no way Inconsistent with his owning separate ۰ 
property, and the right of unfettered allenation affirmed in Rant Sartaj Kuari 
v. Rani Deoraj Kwari (1) may, when exercised in favour of a member, produce 
results which are more favourable to him than thoss which would have emanated 
from partition. If the property censes to be the property of the joint family, 
there is nothing to which the right of survivorship -can attach, amd there ls na 
added difficulty in {ts beooming ths separate property of an Individual member. 

А Hindu Zemindar governed by Ње Mitakshara held ап impartible estate ая 
ancestral property belonging to the Joint family. He had а son by his first wife. 
His first wife was dead and his second wife was pregnant. In exercise of his power 
of allenation, and in order to exclude. his eldest son from succession, he settled 
tbe whole property on himself for life with remainder absolutely to the second 
son then still ex venirs sa mere. The transfer was voluntary. The eldest son 
and the second wife having died, the Zemindar marzied again, his third wife also 
bearing him a son. The widow of the second sca having on his death brought 
an action to e tablish her right to succeed to the property as against bis younger 
half.brother, the Zsmladar 's third son ; ` 


(1) (1887) L. зд LA. gt 11. LL R. 10 All, ра, 
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Held, that the property descended to the second son's widow in accordance 
with the rules governing sucoession to separate property, since there was no rule 
of law to prevent the settlor from giving, or the seoond вос from taking, tha 
estate as soll-acquired or separate property. Assuming without affirming that 
the facts that the transfer was voluntary and covered the whole estate might in 
certain circumstances lead to the conclusion that the property was taken as joint 
family property, those considerations were of no effect In view of the fact that 
the second son had taken а vested interest during his elder half-brother’s life 
time, and under a provision which was intended to defeat the ordinary course of 
succession to the estate. 

Privy Council Appeal No. 97 of 1936 from a decision of the 
High Court, Madras, ( Ramesam and Sfons, /7.), dated March 19, 
1935, Modifying a decree of the Subordinate Judge, Tinnevelly, 
dated April 23, 1931. 

One, S, Kotilinga Sethurayar, a Hindu governed by the 
Mitakshara, was the Zemindar of an impartible estate called Urkad, 
in the District of Tinnevelly, which he held ай ancestral properly 
belonging to the joint family. Не bad a son by bis first wife who 
had died, His second wife was pregnant. With a view to defeating 
the eldest son’s prospect of succession, he executed a settlement of 
the estate on bimself for life with remainder absolutely to the 
unborn child. In August, 1903, that child was born, being a male 
called Minakshi Sundara. In 1903 the eldest son died, and in 1904 
the second wife died. The Zemindar married a third time, and in 
т9сб a third son, the appellant Ulagalum Perumal, was born. In 
1907 the Zsmindar died, whereupon Minakshi Sundara succeeded 
to the zsmindari He died in 1929, and, the Collector proposing 
to recognise the appellant as entitled to succeed, Minaksbi’s widow, 
Rani Subbulakshmi Nacbiar, the present respondent, brought an 
action in the Court of the Subordinate Judge to establish her right 
to succeed. The Subordinate Judge having held in her favour, and 
the High Court having substantially affirmed that decision, the 
third son, Ulagalum Perumal, now appealed to His Majesty. 

Н, D. Cornish for the Appellant: The appellant’s basic con- 
tention can be put alternatively. It was not in the settlor’s power 
legally to confer an advantage on one member of the family thereby 
terminating the right to the estate enjoyed by other members; 
alternatively, the second воп could not lawfully take the estate as 
self-acquired praperty. A distinction must be drawn for this purpose 
between alienation to a stranger and alienation to a member of 
the family, In the former case the rights of the family are admit- 

tedly defeated. Counsel referred to Konamma/ v. Axnadana (т) i 

(1) (1927) L. R. SSI. А, 114 i 47 C. L. J. 488. e 
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Shiba Prasad Singh v. Rami Frayag Kesari Debi (т) and 
Collsetor of Gorakhpur v. Ram Sundar Maj (а). 


Some act of surrender by the eldest son was essential to the 
efficacy of what the settlor has purported to do here, for it cannot 
be held lawful for him to effect severance as between his sons when 
he has no right to partition the estate. The deed of settlement 
could not prevent the estate from continuing to be the ancestral 
family property or affect the rights to succession by survivorship, 


J. Chinna Durai for the Respondent: There is nothing incon: 
sistent between the deed of settlement and the absolute power of 
alienation which a Zemindar was neld to hava in Sartaj Kwari v. 
Deoraj Kuari (3). The deed had the effect of vesting the property 
in Minakshi Sundara as selCacquired property. Нож, if the settlor 
had the power to exclude bis eldest son from the succession, can it 
be contended that he had no such power with respect to the rights 
of the appellant who was not born, and whoss mother, moreover, 
was not, when the settlement was made, even the contemplated wife 
of the settlor? Counsel referred to the Mitakshara Chapter I 
Section IV, Verse 28. 


Their Lordships’ judgment was delivered by 


Sir George, Rankin. ;— This appeal concerns ‘the succession 
to the impartible estate of Urkad in tbe district of Tinnevelly and 
is brought from a decree dated igth March, 1935, of the High 
Court of Madras affirming, upon the question now in dispute, the 
decree (23rd April, 1931), of the Principal Subordinate Judge of 
Tinnevelly, Both Courts in India have held that upon the death 
in 1929 of Minakshi Sundara the estate of Urkad devolved upon 
his widow Rani Subbulakshmi Nachiar who was plaintiff in the 
suit and is respondent upon this appeal, The appellant is Ulagalum 
Perumal the younger half-brother of Minakshi Sundara who was the 
first defendant in the suit, It is not now contended that the 
appellant and Minakshi Sundara were divided. The Trial Court 
held that there had been а partition of the partible property of the 
joint family, but thia finding was reversed by the High Court and is 
not appealed from. 


In xgcs the zsmindar was S. Kotilinga Sethurayar (hereinafter 
called the settlor) a Hindu governed by ths Mitakshara. Не held 
the impartible estate as ancestral property belonging to the joint 


(15 (1932) L. К. 59 I, А. 351 ; 56 C. L. J. 92. 
(2) (1934) L. R. 61 I. А. 286 ; бо C. L, J. 67. 
(3) (1387) L. R8 15 L А. 5t ; EL, R, 10 AIL 272. 


E 


521 


P. C. 


1939. 


Ulagalum Perumal 
Sethurayar 


v. 
Rani Subbulakshmi 
Nachiar. 


Febr мату, 24. 


Капі Subbulakshmi 
Nachlar. 


Sir George Rankin. 


THE CALCUTTA LAW JOURNAL. [Vor. LXIX, 


family, of which he was a member, and not as his separate pro- 
perty. His first wife had died, but he had married again, By 
his first wife he had a son, К. Kotilinga Sethurayar, His second wife 
was enceiente, Being displeased with his son he desired to defeat 
his son's prospect of succession 10 the estate by making use of 
the power of alienation recognised as belonging to owners of 
impartible estates by the decision of this Board in the case of 
Rani Sartaj Kuari v. Rani Desraj Kuari (1) His power of 
alienation was however in danger of becoming restricted by 
legislation so as to become no greater than the power of а manag- 
ing member of а joint Hindu family to alienate ancestral property. 
A few days before the and June, тооз, when the Madras Imparti- 
ble Estates Act, 1902 (Madras Act II of 1902), came into force, 
he executed a deed of settlement dated agth May, 1902, in respect 
of the impartible zemindari, By that deed he declared that he 
was dissatisfied with the character and conduct of his son and 
was desirous thatthe son should not succeed to the zemindari, 
He settled the zemindari upon himself for life and subject there 
to granted it absolutely to the child with whom his second wife, 
Thanga Pandichi, was then enciente, if such child should be born 
alive and а male. If the child should not be born alive and а male 
or being born alive and a male should die before the settlor without 
leaving male issue the zemindari was to go to his wife Thanga 
Pandichi absolutely. His son was given a maintenance allowance 
and а houss, The settlor appointed himself trustee of the settled 
properly. 

Thereafter on the 13th August, I908, Minakshi Sundara was 
born of the second wife Thanga Pandichi. In 1903 the settlor’s 
first-born eon, К. Kotilinga Sethurayar, died. In 1904 the second 
wife died, and the settlor haying married a third time the appellant 
Ulagalum Perumal was born to him by his third wife in June, 
1905. Оп ће 7th January, 1907, the settlor died and Minakshi 
Sundara succeeded to the zemindari, the estate being managed 
on his behalf by the Court of Wards till 1923, when he came of 
age. Hedied in July, 1929, and as the Collector proposed to - 
recognise his halfbrother, the appellant, as entitled to succeed 
to the impertible estate, the widow brought her suit on rat October, 
1929, to establish her right to succeed. Нет case is that when 
іп 1902 her husband took a vested interest in the estate by virtue 
of his father’s exercise of his unfettered right of alienation, the 
estate ceased to be property of the joint Hindu family as TM 


(1) (1887) І, R. ig L A. st $ LL, Rete Aba Ы 
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and completely ag if it had been granted to a stranger to the 
family. Accordingly, that the principle of survivorship cannot on 
his death be applied to carry the estate :o the eldest member of 
the senior branth of the family ; and that it descends to her 
according to the rulés which govern succession to separate 
property. 

The High Court was careful to point out that the present case 
raises no question such as might have arisen had Minakshi Sundara 
died leaving sons—whetber the estate in his hands was ancestral 
as having come to bim from his father in the sense that a son 
would have taken an interest therein at birth, On this subject 
there has been much divergence of opinion in India and it was 
left unsettled by the judgment of the Board in Zal Ram Singh v. 
Deputy Commissioner of Partabgark (т). 

It is clear that Minakshi Sundara did not take his interest under 
the deed of rgos under any contract or bargain made by him 
or on his behalf or by any other persons so as to bind bim, The 
settlor was disposing of the ettate in full appreciation of ‘his 
power to alienate, and there is no room for suggestions as to 
family arrangement or mere relinquishment by the settlor or mere 
supersession of the eldest son. Indeed, if the settlor's intention 
be supposed to govern the matter, tho provisions of the deed of 
1902 indicate, as tbe High Court notice, an intention that the 
estate should not continue to be joint family property, 8s other- 
wise in certain quite probable eventa the deed would not effec- 
tively exclude the eldest son. In particular should the son to be 
born die in the lifetime of his elder brother leaving sons the elder 
brother would succeed as senior to any of such sons if the property 
were to pass by survivorship as joint family property. 

The able argument of learned counsel for the appellant was 
of a farreaching character, He contended that it was not com 
petent inlaw for the settlor to advantage one member of the 
family by terminating the right which other members of the family 
had in the estate. Or, putting the same matter in another form, 
that it was not competent for Minakshi Sundara to take the estate 
as selfacquired property. Learned counsel contended that while 
an allenstion to a stranger would defert the rights of all the 
members of the family, the reeult of an alienation in favour of one 
member could not in law Le to defeat the rights of the other 
members. For this contention he-relied upon decisions of the 
Board to the effect that, as the rigbt of partition does not exist in 


(1) (1923) Р. К, sol. A. 265 (225 
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р e ' the case of an impartible estate, Junior merübers of the family. will 
1939. not be taken to have given up their interest in such an estate or 
U lagalum Perumal their claim to succeed thereto unless they can be proved to have 
Misc surrendered it [Xonammal v. Annadana (1); Shida "Prasad 
Rani Subbulakahmi Singh v. Rani Prayag, Kumari Debi (а); Collector of Gorakhpur 
i Nachiar. v. Ram Sundar Mal(a3)) He argued that the settlor, having no 
Sir George Rankin. right to partition the estate or to claim as against the eldest son or 
DE other members to hold it as his separate property, cannot by an 
alienation compel a severance between one son and another. In 
the absence of turrender or relinquishment by a member of his 
interest, partition, it is said, is the only way by which joint family 
property can become the separate property of a member ; and this 
result is contrary to the custom of impartibility. © 
Their Lordships have given full consideration to this argument 
but do not consider that it can Le sustained. No doubt joint 
property cannot if governed by à custom of impartibility be con- 
verted into separate property by any exercise of the right to call 
for.a partition as the existence of sucha right is inconsistent with 
the custom. But it does not follow that by no other way can the 
same result be arrived at, Admittedly it ‘can be achieved by 
surrender or relinquishment. And it would seem that the right of 
any given person to succeed by survivorship to any given property 
must depend both upon the person continuing to be a member of 
the joint family and also upon the property continuing to belong to 
the family, If the zemindar has a power of alienation which is not 
limited by legal necessity nor liable to be controlled by any other 
member of the family, so that he can squander the property or 
give or sel it to a stranger, thereby defeating the rights of other 
members, there would not seem to be great force in the reflection 
that when he transfers to a member of the family he is effecting a 
result similar to that produced by partition without baving the 
power to compel partition. The status of an individual as a 
member of a Hindu joint family is in no way inconsistent with his 
Owning separate property’; and the right of unfettered alienation 
affirmed in Sartaj Kuari’s case (swgea) (4) may well produce results, 
when exercised in favour of a member, Which are as favourable or 
more favourable to bim than those which partition would have 
produced. If the property ceases to be the property of the joint 
family, there is nothing to which the right by survivorship can attach 
(1) (1927) L. R. gg. А. 114 ; 47 C. L. J. 488. 
(a) (1932) L. К. 591. A. 331 j 56 C. L. J. 92, 


(3) (1934) L. К. 61 I. A. 286; бо С, L. J. 67. 
(4) (1887) L. R. 15 I. A. ; LL. R. то All. 223, e 


tas) 


- 
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and there is no sdded difficulty in its becomlog the separate 


Property of an individual member. The right of alienation was 
held to belong to the holder of an impartible estate because the 
other members of his family, having no right to call for partition, 
were thought to have no right to control bim ; if in some cases the 
result of this doctrine upon the rights of the other members is to 
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defeat them altogether, the right of alienation camnot, in their sj, Geerge Rankin, 


Lordships’ opinion, be limited in other cases merely by reason that 
the holder had no right to call for partition. 

If then there be no rule of law to prevent the settlor from giving 
or Minakshi Sundara from taking the estate as seltacquired or 
separate property, it remains to consider whether the interest given 
to Minakshi Sundara urder the deed should be regarded as joint 
family property and not as bis separate property by reason that 
the transfer to bim was voluntary and not for valuable consideration 
and that the interest transferred was an interest in the whole of 
the zemindari estate and not only in a part thereof, Assuming 
without affirming that such considerations might in certain circums- 
tances lead to the conclusion that the property was teken as joint 
family property, their Lordships cannot in the present cate attribute 
. to them any cogency in that respect, in view of the fact that 
Minakshi Sundara took a vested interest at a time when bis elder 
brother was alive, and under a provision which wae intended to 
defeat the ordinary course of succession to the estate. It 40 
happened that at the time of the settlor’s death Minakshi Sundara 
was his eldest surviving sop, but this accident cannot retrospectively 
affect the operation of the deed of-1902. 

In the case of Rafa Ajai Verma т. Musammat Vijai Kumari 
(Appeals Nos 76-8: of 1936) (at present unreported), Raja Fateh 
Singh, a Hindu governed by the Mitakshara and owner of an 
impartible estate in the Shabjahanpur district cf Agra, had made я 
will whereby half the estate was left to his eldest son and half to 
his second sor, Vijai Verma. The wil was challezed, but the 
High Court of Allahabad upheld it on appeal, The younger son 
had died leaving an only daughter, Vijai Kumari, In the view of the 
High Court she was entitled to succeed to half of the estate, though 
the Board held on appeal that she wasexcluded by a custom in 
this Rajput family which disinherited daughters. The learned 
Judges of the High Court ( Mukerji anc Bennet JJ. ) mid in their 
judgment :— 

“The 3rd jeaue is as follows :-— Whether in the case of it being 
found that the property is jmpartible and Vijai Verma got a half 
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E share in it under his father's Will the: property laken by Vijai Verma 
1939. would descend by way ofinheritaace to a single male heir by the 


Ulugalum Perumal. rule of lineal primogeniture and whether, therefore, Vijai Kumari 
Sethurayar will be excluded from inheritance ?' 
Pas) лашы “The qhestion raised in this issue is not free from difficulty; 
ыы and there is по clear decided authority either way. On principle, 
Str George Rankin. however, we think the issue ought to be answered in favour of 
TUS Уза} KumarL 

"The argument on bebalf of the defendant is fairly summarised 
in the issue itself. It is urged that by virtue of family custom the 
property of the Raja of Pawayan is an impartible estate descendible 
in a particular way and the mere fact that a portion of it is given 
away to one of the members of the family will not change the 
character of the property and make its mode of descent different 
from the original method. Bul this argument overlooks tbe fact , 
that Vijai Verma is ‘not entitled to irherit any portion of the 
property in suit. He is as much a stranger for the purposes of 
inheritance as one who bas nothing to do with the family, Не gets 
the property by virtue of the ‘gif’ made by bis father in his- 
favour under the Will It matters little whether the gift is 
in favour of a stranger or in fayour of a person belonging to the 
same stock as the defendant, The property in the bands of Vijai 
Verma must be treated as TOR property for the purposes of 
descent to his heirs." 

At the hearing before the Board this view was not challenged, 
and in the judgment delivered on roth December, 1938, by Sir 
George Lowndes, it was stated :— 

“Assuming as their. Lordships do in this judgment, that a moiety 
of the estate passed by the will of Raji Fateh Singh to Vijai Verma, 
it is admitted that it would be partible property in bis hands and 
would descend as auch on his death.” 

While their Lordships do not doubt that the High Court, of 
Allahabad rightly held in that case that the property in question, 
if it-passed under the will to Vijai Verma became his self-acquired ° 
property, they are not to be taken as sffirmirg that sny different 
тегш would have ensued had -Vijai Verma been the person entitled 

‘to inherit. They say nothing here as to family arrangement or 

the power of a grantor to impose conditions, but otherwise,. so far 

` as regards the joint family, they see considerable difficulty in 

giving different effect to an alienation made under. the power 

‘declared to exist in Sur/aj Kwari's case (гифта) (у) according as 
(1) (1887) L. R. 15 L А. s1; L L. В. р All, аға. 
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the grant be made voluntarily or for consileration, compcisas the 
whole or only part of the estate, isin favour of a member of the 
family or a straoger, or in favour of the person entitled to 
succeed or of some other member of :he family. They recog- 
піве, however, that as between the grantee and his sons questions 
may arise upon which these considerations, or some of them, may 
have importance. 

Their Lordships will humbly advise H's Majesty that this appeal 
should be dismissed with costs. 

Nehra & Со: Solicitors for the Appellants, 
. Ay, 5, Г. Polat Solicitors for the Respondents. 
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Bofors Mr. Justice S. K, Ghose and Mr. Justice 
D, С. Patterson, 


SARAT CHANDRA CHATTOPADHAYA 


v. 


GANGA CHARAN CHAKRAVARTY AND GOTHERS.+ 


Partition for conwentence of bosstsiion —]/ сан stand in the way of a decres for 
X partitien, 


A partition for convenlence of possession by iteelf cannot stand In the way of 
a decree for-partition во long as It is not found that ыа и with the 
shares of the respective parties. 

Fafa Bibi v. Ajelladin (1) followed. 


., * Appeal from Appellate Decree No, 933 of 1536, against the decree of N. 
Mukherjee, Esq, Additional District Judge, and Court, of Backergun],:dated the 
qth of February, 1936, affirming that of S. К. Roy, Esq, Mursif, 6h Cout, 
Barisal, dated the 16th of September, 1935. and Appeal from Appellata Decree 
No, 161 of 1937, agalost the decree of A. №. Sen, 3sq., Dlatrict Judge of Backer- 
gun] dated the 28% of September, 1936, reversing that of К. N, Mitra; Bus 

Suhocdinate Judge, Ist Court, Barisal, dated the roth of May, oe 


(1) (1924) 29 Є. W, N. 229. meth, 
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Kulada Prosad Tewary v, Sadhu Charan Tewary (2) distinguished, 


Appeal by Defendant No. r in Second Appeal No. 933 of 1936 
and by the Plaintiff in Second Appeal No. 161 of 1937. 


Suit out of which Second Appeal No. 933 of 1936 arose was for 
declaration of right of way and other incidental reliefs with regard 
to a strip of land. 

Suit out of which Second Appeal No. 161 of 1937 arose was a 
suit for partition. . 

The material facts will appear from the judgment. 


Messsrs, Hemandra Kumar Das, Paresh Lal Shome and Surajit 
Chandra Lahiri for the Appellant, 
Mr. Gosendra Nath Das for the Respondents in No. 933. 


` Messrs. Gunada Charan Sen and Nalini Kumar Mukherji for 
the Respondents in No. 161. 

С. А, Т, 

The judgments of the Court were as follows :— 

S, К. Ghose, J. :— The appellant in these two appeals is one 
Sree Charan Chattopadhyay. He is defendant No, r in the suit 
out of which Second Appeal No. 933 of 1936 has arisen and is 
plaintiff in the suit out of which Second Appeal No. 161 of 1937 
has srisen, The two appeals have not been consolidated but they 
have been heard one after the other at the request of the parties 
as some of the matters in dispute are common and the parties to 
the Appeal No. 933 of 1936 are also parties to the other appeal, 
Second Appeal No. 933 of 1936 has arisen out of Title Suit No. 5 
of 1935 which was tried in the sixth Court of the Munsiff at 
Barisal, the plaintiff being one Ganga Charan Chakravarty. Не 
seeks for declaration of bis right of way and other incidental relief 
with regard to a strip of land 4374 cubits in length and 4 cubits in- 
breadth and forming part of a pathway extending north to south 
over the homesteads of the parties, The disputed portion passes 
through plot No. 1482 which is the homestead of the defendants 
and connects with a tank to the east which is plot No. 1483 and is 
admittedly an ¢fwe# tank of the parties. Tho plaintifi’s case is that 
the homesteads wore partitioned long ago and since then the co- 
sharers have been in exclusive possession of their respective 
shares, But the disputed pathway according to the plaintiff has all 
along been used by all the co-sharers as a path for going to the 
ejwali tank and to the cremation ground to the east of it and they 
have also been going in procession on occations of marriage, funeral 


(a) (1912) 20 C. L. J. $2. K ° 


~ 
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and worship, In 134r B. E. there vas an obstruction on the part 
of defendant No. x and so the plaintif brought the suit for declara- 
tion of his right to pass over the dispated pathway with procession, 
for special damage and in the alternatize fora declaration of such 
right as an undivided owner if it should be found that there was 
no partition of the homesteads as alleged in the plaint. The suit is 


contested by the defendant No. т Sree Charan Chattopadhays. ` 


His defence is that that there has been no partition but that the 
different parties are іп exclusive possession of the homesteads by 
amicable arrangement, Не admits that the disputed passage is 2 
pathway and he states that the co-charers are only allowed to use 
it by permission and they bave no prescriptive right nor any right 
to take processions. The Munsiff hold that there was no partition 
as alleged in the plaint and that there was no right of easement as 
claimed in the plaint, it not being proved that the pathway had 
been used as of right for the fully sta:utory period of twenty years. 
The Munsiff further found that there was no easement of necessity 
because there is another path by which the tank and the cremation 
ground can be reached, so the phintiff cannot get right of eate- 
ment over the disputed land. As regerds the alternative prayer of 
the plaintiff, the Munsiff has held that the plaintif is entitled to 
succeed as ап undivided co-owner wha "has the every right to ute 
the land which is admittedly & pathway in the way in which other 
undivided co-owners use it provided such use is not inconsistent 
with the rights of the cc-owners ror inconsistent with the nature of 
possession that the land i capable of." In that view, the Munsiff 
gave a decres as followa:— 


“The plaintiff's right to conduct marriage, funeral and Puja 
processions from or to his house with images and music, over the 
disputed land and to use the same otherwise as a pathway be 
declared and there Бе an injunction restraining the defendant from 
obstructing the plaintiff from or interfering in any way, with his 
right to use the disputed land in the manner stated above The 
injunction is to remain in force till there isa legal partition of the 
homestead between the parties and till the rights of the parties 
over the efmali lands are adjusted by such partition. The plaintiff 
also do recover Ra, 5o as damages frcm the defendant No. т.” 


This judgment was upheld on appsal by the -learned Additional 
District Judge. It is noteworthy, as the judgment of the learned 
Additicnal District Judge shows, that : Һе position taken up before 
him by the parties was. that there nad not been any regular parti- 
Чоп between them but as £ matter of convenience they had been 
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possessing distinct and separate parcels of land within the entire 
homestead.” In those circumstances, the learned Judge came to 
the same conclusion as the Munsiff, holding that “ no co-sharer had 
any right to prevent any other co-sharer from using the pathway 
in any way not inconsistent with the user of which the paseage was 
capable and not necessarily interfering with the possession of those 
separate parcels by the co-sharers through waose parcel the passage 
might be passing.” Against that judgment, defendant No. x Sree 
Charan Chattopadbaya has filed Second Appeal No. 933 of 1936. 


Second Appeal No. 161 of 1937 has arisea in this way. Title 
Suit No. 5 of 1935 was filed on gth January, 1935 and decreed 
on 16th September, 1935. Meanwhile on sth July, 1935 Sree 
Charan as plaintiff filed Title Suit No. 53 of 1935 for partition: 
The first Court passed a preliminary decree for partition on the 
1gth. May, 1936.. That decision was reversed by the lower appellate 
Court on 28th September, 1936. The judgment of the latter Court 
shows that the judgment of the first Court and the lower appellate 
Court in Title Suit No. 5 of 1935 were filed and exhibited in the 
partition suit. 

It may be added that the Partition Suit No. 53 of 1935 was 
brought in the first Court of the Subordinate Judge of Bakargunge, 
It will be seen that the decision in tbe two suits which are now 
appealed against are in some respects inconsistent and have placed 
the parties in a different position, In the suit for right of way, the 
"ultimate decision was given on the finding that there had not been 
any partition and the decree was made dependent on a partition 
being effected legally at some future time. In the partition suit, 
however, the ultimate decision was that partition had already been 
effected and, therefore no further partition could be decreed. As 
mentioned already, Second Appeal No, 161 of 1937 which arisoa 
out of the partition suit has also been filed by Sree Charan. It is 
contended in his behalf that the judgment of the lower appellate 
Court is not a, proper judgment of reversal, In the partition suit 
it appears that the contesting parties are divided thus, The plaintiff - 
Sree Charan and defendants Nos, r to 4 have 6 annas 8 gandas 
share in the property, while the contesting defendants Nos, 5 to. 13 
(of whom defendant No, 6 Ganga Charan is plaintiff in the suit for 
right of way) have 9 annas 12 gandas share, The plaintiff Sree 
Charan claims a 3 annas 4 gandas share. His case is that the 
different sbare-holders are in possession of separate plots according 
to their convenience but without any partition, that some of the: 
defendants are in possession of more lands than they are entitled to. 
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according to their shares, and that the defendants refused to 
accede to the plaintiff's request for partition. The contesting defen- 
dants did not dispute the shares at alleged by the plaintiff, but 
they contend that there was a partition more than hundred years ago 
between the 6 annas and odd co-share-holder on the one hand and 
9 annas odd co-share-holder on the other, and that the parties are 
in- possession of their respective shores in accordance with tbat 
partition. At the same time, the contesting deferdants say that in 
case the previous partition be not accepted by the Court the dis- 
puted property may be partitioned accordieg to the shares, keeping 
in view the present possession of the parties The Subordinate 
Judge points out that there is no document which makes mention 
of any previous partition and that an 21а Кабша! executed by one 
Rai Charan Seal which is supposed to mention the partition had not 
been produced. Next, the Subordinate Judge points out that in the 
right of way Suit No. 5 of 1933, the defendant No. 6 Ganga Charan 
in the lower appellate Court practically gave up the plea of previous 
partition. The Kobalas Exhibits A ard A4 upon which the defen 
dants relied in support of their case of previous partition do not 
contain any clear statement of partition ; they only mention that the 
executants gre in exclusive possession, Further, these Kobalas 
bad not been previously produced. Next,-the Subordinate Judge 
points out that the record-ofrights is consistent with the case of 
the plaintiff Sree Charan that the pariiss are іп nijamal possession, 
that is to say, exclusive possession which does not necessarily 
imply partition. On the other hand, the Subordinate Judge has 
found that the possession of the parties is not in accordance with 
their respective shares and that it wza not proved that the land of 
other Touzis had been mixed up as alleged by the defence, Fur- 
ther, the Subordinate Judge referred to D, W. r defendant No. 7. 
He із executor to the estate and he says in evidence that he does 
not remember whether the fact of partition was mentioned in his 
application for probate. The judgment of the District Judge 
‘which disagrees with the Munsif shows that he did not consider all 
the circumstances upon which the Subordinate Judge relied. The 
learned District Judge relied principally upon his view of the way 
in which the lands had been treated. He did not consider the fact 
that the Kobalas did not mention the partition, nor did he con- 
sider that the case made by the cefendant No. 6 Ganga Charan 
‘Jn the right-of-way suit amounted to an admission as against him, 
He orly pointed out that the defendants Nos, 7 to 13 were not 
parties to the suit, but be mitted to consider the weight of the 
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evidence as against the other defendants Nos, 7 to 1s. It reems 
to me also that the learned Judge relied upon circumstances witb- 
out considering that they were consistent with the case made by the 
plaintiff, namely, that the parties -were in separate possession by 
amicable arrangement. The learned Judge noticed that the parties 
were not in possession strictly in accordance to their shares, but 
he thought that this might be due to encroachments, as to which 
however there із no evidence, Nor was апу case made of acquir- 
ing title by adverse possession, a theory upon which the learned 
Advocate in this Court for Ganga Charan and others has relied. 

Lastly it seems to me that the learned Judge failed to attach 
importance to the fact that the alleged partition of more than hum 
dred years ago was of little value as rebutting the case made by the 
plaintiff. 

Mr. Sen for the respondents in this appeal has relied on the 
case of Kulada Frosad Tewary v. Sadhu Charan Tewary (1). 
That case may be distinguished by reaton of more than one cir- 
cumstance. In that case there was evidence to show that there 
were transfer by one member to another member, that there was 
reclamation of waste land’ at considerable coat, that there were 
direct admissions of parties, and that there were suits by landlords. 
I have already mentioned that there is no case made of adverse 
possession, On the other hand even takirg most pf the findings 
of the lower appellate Court вв they are, I see no reason why the 
conclusion should not be the same ва in the cate of Jalfa Bibi v. 
Ajailadin (з). There it is held that a partition for convenience of 
posession by itself cannot stand in the way of a decree for part 
tion so long as it is not found that it was in conformity with the 
shares of the respective parties. ‘ 

For these reasons, I think the proper order would be.that the 
judgment and decree of the lower appellate Court must be reversed 
and those of the trial Court restored with costs. Parties will bear 
their own costs in this appeal, ` 

I next take up Second Appeal No. 933 of 1936. As mentioned 
already, the learned Judge below has agreed with the first Court 
in taking the view that there has not been any partition and that 
the plaintiff is entitled to use the pathway asa co-sharer and to 


‘use it in any way which is not inconsistent with and does not necete 


sarily interfere with the possession of the separate parcels by the 
other co-sharers through whose parcelsthe path passes, At tha 
same time, the learned Judge did rot consider whether al kinds 


~ (1) (1912) 20 C. L, J. 38, e - (2) 0924) 20 C. W., М. 229, 
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of use might not be consistent with-the peaceful enjoyment of the Cn. 
respective shares It is not disputed that the passage in question 1938. 
passes through tbe homestead which is in exclusive possession of Sarat Chandra 
Sree Charan. Moreover, the first Court has relied on long user of  Chattopadhaya 
the passage asa pathway, but at the same time has taken the view Ganga. Charan 
that such user does not amount to prescriptive right, Apparently Ctakrararty : 
the learned Judge has taken the same view. In any case, the decree 5. X, Ghess, Y, 
was made dependant on а future decree for partition. Having re DU 
gard to our judgment in the appeal arising out of the partition spit, 
it follows that we must set aside the judgment and decree of the 
* lower appellate Court in Second Appeal No, 933 of 1936 and re- 
mand the case to the Court for re-hearing after giving the parties an 
opportunity to file the final decree for partition in the partition suit, 
Meanwhile tbe s/a/ws gwo must be maintained in accordance 
with the decree already made out of which Second Appeal No, 933 
» of 1936 has arisen. | 
The parties will bear their own costs in this Court Future 
costs will abide the result. We do not interfere with the order for 
costs in the Courts below, 
Patterson, J. :—I agree, Mr 
р, В. Appeal allowed 2 casein S. А, 
933 of 1936 remanded, 
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When there is apparent coosent given by a party to the suit and he 
Impeaches the decree afterwards on the ground that his consent was obtained 
by fraud, the Court bas got no Inherent jurisdiction to set aside the previous 
decree or order and the remedy of the parties would be by way of a suit. 

It is only whan there is fraud practised upon the Court itself, that the 


Ccurt сап proceed to exercise Its Inherent powers under section 151 of the Civil 
Procedure Code. : 


F. C. Galsteun v. Pramathanath Роу (1) followed and other cases 
discussed 


Application for revision under section 115 of tbe Code of Civil 
Procedure from an order passed under section 151 of the Code 
of Civil Procedure setting aside a final decree parsed оп compro- 
mise in a suit for partition. 


The material facts will appear from the judgment. 


Messrs. Gunada Charan Sen and Jitendra Kumar Sen Gupta 
for the Petitioner, 


Messrs. Jatindra Mohan Chowdhury and Rabindra Nath Choto- 
dkwry for the Opposite Parties, : 

С. A.V 

The Judgments of the Court were as follows: - 

: B. К. Mukherjea, J. :—This Rule is directed against an order 
dated January 23, 1939, passed by the Subordinate Judge of 
Dinajpur utder section 151 of the Code of Civil Procedure by which 
a final decree passed on compromise in a suit for parlition was ret 
aside on the ground of fraud. The facts are not in dispute. The 
plaintif who is the opposite party No. т instituted a suit for parti- 
tion in the Court of the Subordinate Judge of Dinajpur sometime in 
the year 1926 for partition of certain homestead and jote lands 
belongiug to him and to thetwo defendants, The first defendant 
is hia brother and the second defendant who has since died was 
bis cousin, On December 21, 1927 а preliminary decree was passed 
on consent and tlie shares of the plaintiff and defendants Nos. 1 and 
я in tbe suit properties were declared to be 7 annas, 434 annas and 
4% annas respectively, The woik of making the partition was at 
first given to certain arbitrators but that having failed a pleader 
commissione? named Makhan Lal Sen was appointed to make the 
‘partition, He submitted his report on September 1929. On 
November 7, 1929, a petition of compromise purporting to be 
signed by all the parties was presented to the Court and upon that 
a decree was pasted. With regard to the foe lands the allotments 
made by the commissioner were kept in tact but with regard to the 

(1) (1929) |. І. К, 57 Calo, 154. А ө 
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homestead certain alterations were made which are set ont in the 
several paragraphs of the compromis petition and were further 
depicted in a aketch map attached to the zelemawa. In paragraph 
5 of the petition of compromise it was provided that defsndant No. 2 
would relinquish his share in the homestead in favour of the plaintiff 
for a consideration of Ra, 1127 only which was to be paid to him 
within six months from the date ofthe final decree, Apparently 
the parties possessed their respective allotments in terms of ths 
final decree for several years and the defendant No. a did relinquish 
his sbare in favour of the plaintiff for which a sum of Ra. 1127 was 
was paid to him in April 1930. On January 26, 19:8 which was 
more than eight years after the decree was passed, the plaintiff cams 
forward with this application purportinz to be one under section 141 
of the Code of Civil Procedure and he prayed tbat the compromise 
decree might be set aside on the.grounds specified therein. The 
allegations in substance were that the cefendant No. 1 who wasa 
pleader was entrusted with the task 5f preparing the zo/emama and 
he got the so/esama drafted during ths absence of the plaintiff by 
one Binode, a pleader’s clerk. As soon as the plaintiff came to 
Court the онаша was presented to kim for his signatire and the 
plaintiff could not realise at that time what the contents of the 
petition were, The plaintiff states that he is perfecty sure that 
paragraph то of the sanama was not there when he pat bis sigoa- 
ture nor was the sketch map attached со the petition. His case was 
that he agreed to the alteration of :he allotments made by the 
commissioner to this extent, namely, that block C should be 
exchanged for block I, but beyonc that he did not assent to any 
other change. 2 

Defendant No. 1 traversed all the allegations of the plaintiff and 
his case was that the plaintiff himsef had a hand in preparing the 
draft and the sketch map and he signed the solewame after fully 
knowing its contents. 

The Subordinate Judge accepted :he plaintiffs исту to some 
extent and finding that there was а fraud committed cn the Court, 
he set aside the final decree and rected that the suit should be 
reheard from the stage at which the so mama was filed. It is against 
this order that this Rule is directed. 

Mr. Sen who appears for the petitioner bas contended before us 
that the Court below lad no jurisdiction to set aside the compro- 
mise decree under section 151 of the Code of Civil Precedure and 
the remedy qf the plaintiff, if any lay in a separate suit, In the 
second place, he has argued „that tke facts found by the Court 
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below do not amount to fraud practised either upon the plaintiff 
or upon the Court and as such the order was passed illegally and 
with material irregularity. In our opinion, both these contentions 
are sound and must prevail. a 

As regards the proper mode of attacking a decree which is 
passed on consent there are several decisions of this Court com 
mencing from very early time and the opinion expressed therein 
cannot Бе said to be uniform. Іп the case of Awshootosh Chandra 
v. Tara Prasanna Roy (т) it was held by Wilson & Tottenham JJ. 
that for the purpose of setting aside a decree passed in pursuance 
of a compromise, there were two available modes of procedure, one 
was by a suit and the other by a review of jadgment and the latter 
was the more regular one, This observation was held to be obiter 
in the case of Mussummut Gulab Koss v. Badshah Bahadur (a) 
and not supported by the decisions upon which it purported to be 
based, It was moreover not a case where the decree was sought 
to be tet aside on the ground of fraud. In the case of Foolcoomary 
Dasi v. Woodoy Chunder Biswas (3) it was held by Mr. Justice 
O'kinealy that a consent decree could not be set aside on motion, 
on the ground that it was obtained by fraud and а separate 
suit should be instituted. It was pointed out that this was in con- 
formity with the English practice and thgt charges of fraud could 
not be tried properly on affidavits. The same reasoning was applied 
by Mr. Justice Amir Ali and Mr. Justice Pratt in the case of 
Barkamdeo Prasad v. Banarsi Prasad (4). There it was held that 
where a decree was regular and on the face of it correct it could 
not be set aside except by a suit and the remedy by way of a review ` 
was available iu the cases where оп the face of the judgment it is 
irregular or incorrect апі not drawn up in compliance with the 
provisions of law. These decisions were elabcrately reviewed by 
Mookerjee, J. in the case of Mussummut Gulab Koer ү. Бай Аай” 
Bahadur (2) cited above. It was observed by the learned Judgs . 
that with the exception of one case, namely the cass of Rasik 
Chandra Chowdhury v. Rajani Ranjan Chowdhury (5) thera was no 
decided authority which allowed a review of a compromise decree 
on the ground of fraud, It was observed by the learned Judge 
that though the provisions of section 623 corresponding to order 47, 

(1) (1884) I. L. R, то Cale, 612. 

(а) (1909) 10 C. Le J. 420. 

(3) (1898) I. L. R. ag Calc. 64). 

(4) (1901) 3 C. L, J. 119. 

(5) (1905) то C. W. М. 286. j i 


. 
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rule x ofthe Code of Civil Procedure were wide enough to include 
a cate of fraud, the remedy by way of a sult was undoubtedly the 
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more proper remedy, The matter was considered again by Saresh Chandra Sen. 


Rankin, C. J. in the case of J. C. Galstayn v. Pramathanath Koy 


(т) and the learned Chief Justice held definitely that the proper Jogesh Chandra Sen. 
courte of having a consent decree set aside and vacated on the B.E. Hukherjea, F. 


ground of fraud was by way of a regular suit, Opinion was expressed 
that order 47, rule т of the Code of Civil Procedure cculd not 
furnish a proper remedy as since the decision of the Judicial Com- 
mittee in the case of CAAajfu Kam v. Neki (2) it was well establish- 
ed that the expression ‘for any other sufficient reason’ occurring in 
order 47, rule т was not unlimited and only pointed to reasons 
which were sufficient on grounds analogous to*those msntioned in 
the Rule itself. 

As regards the application of tection rsr of the Code of Civil 


Procedure Rankin, C. J. expressly held that this provision could ` 


not be invoked if a remedy by way ofa suit was available to the 
partis, We are in entire agreement with the opinion expressed 
in the above decision and we hold that the remedy of the party who 
impeaches a consent decree on the ground of fraud is to institute 
& regular suit for the purpose. 

The question as to whether the application for review is per- 
missible has not A placed fcr ouz consideration at all and in 
fact no such application for review was made іп the case, nor 
could be made after the lapse of time, We are however definitely 
of the opinion that ssction 151 of tha Code of Civil Procedure 
is not the section which is applicable in such cases, In the first 
place the section being а residuary section should not be applied 
at all unless there is no other remedy open to the litigants, In 
the second place the matter for enquiry in such matters is some- 
thing extraneous to the suit itself and the same kind of investigation 
is necessary as in a contested suit. It would certainly be hard 
on the losing party if he is convicted of fraud by a summary 
proceeding like this and yet had no remedy by way of appeal 
against that finding. It is contended however on behalf of the 
opposite parties that although a remedy by way of a suit would 
be the proper remedy when tke petitione: impeaches the decree 


on the ground of fraud practised upon bim but nevertheless when. 


there is fraud practised upon the Court itself the Court under its 
inherent jurisdiction may grant it. Reliance has been placed 
(1) (1929) 1. L, R. 57 Calc. 154. ۹ 
(s) (тога) L. R. 491. A. 14496. L. J. 4%. 
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for this view upon a decision of this Courtin Prary Chowdhury v. 
Sonoo Das (1), and two decisions of the Patna High Court which 
are to be found in the cases of Sadko Saran Rai v. Anant Rat 
(з) and Sheodhar Prasad Singh (3). All these decisions proceed 
on the footing that there is inherent power in a Court to correct 
its own proceedings when it has been misled into passing an 
order by the fraud of any party to the suit. A distinction is 
drawn between the factum of consent and its reality. It is stated 
that when an order is obtained from the Court on the allegation 
that the parties have assented to it and it is asserted by one party 
later on that he never gave his consent, it was open to the Court 
to investigate the matter and review its own order if it was satis- 
fled that the party did not give his consent at all But when 
there is apparent consent given by a party to the suit and he 
impeaches the decree afterwards on the ground that bis consent 
was obtainod by fraud, in such cases the Court has got no im 
herent juriediction to set aside the previous decree or order and 
the remedy of the parties would be by way of ави, I need 
not dispute the correctness of this principle but I think that it has 
no application to the facts of the present cate. 


On the facts found by the Court below we аге of opinion that 
it cannot be said that there was any fraud practised upon the Court 
which would justify it in exercising its inherent power under sec- 
tion 151 of the Code of Civil Procedure. It is not disputed that 
the compromise petitition was signed by the plaintiff and his plea- 
der. The Court bas not found that the contents of the petition 
were not read by him and that he did not or could not understand 
its contents. What is found by the Court below is that paragraph 
то was not in the petition at the time when the plaintiff put his sige’ 
nature upon it and the sketch map was also subsequently inserted, 
Now paragraph то simply lays down that the sketch map which is 
attached to the compromise petition wasto be regarded asa part 
of the same. The whole finding therefore amounts to this that 
the sketch map was made a part of the petition without the know- 
ledge and consent of the plaintiff. We have examined the sketch 
map ourselves and we have been satisfied that it makes no altera- 
Чоп whatsoever in the terma of the compromise as they appear in 
the petition itself and it simply elucidates and makes clear the pro- 
visions of the so/enama as they are set out in paragraphs 2 to д. If 

(1) (1914) 19 C. W. N. 419. ` ж». _ „>? + 
(2) (1923) I L. R. я Pat. 731, ave ie C ò 
(3) (1933) I. L. R. 13 Pat. 165, “д у 
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the plaintiff did consent to the provisions of paragraphs 2 to 4, we 
do not think that the map introduced any change whatsoever and 
the insertion of the map even if it was done without the knowledge 
and consent of the plaintiff was an act of fraud ei'her on the plain- 
tiff or upon the Court, If the plaintiffs case is to be believed 
that although be apparently tigned the document in token of his 
consent and had given his assent to the senama which was filed 
before the Court yet his consent was induced by fraud and mis- 
representation it would not be а case of fraud upon the Court. It 
would be a case where there was apparent but not real consent and 
the matter has got to be proved by the plaintiff in a regular suit, 

In these circumstances we are of the opinion that the Court acted 
irregularly in setting aside the partition decree under section I51 of 
the Code of Civil Procedure and the order should be set aside. 

The result із that we make the Rule absolute, set aside the 
. order of the Subordinate Judge of Dinajpur and direct that the 
partition decree should stand, 

There will be no order as to coats. 

Roxburgh, J. :—I would only add that one of the obvious 
disadvantages in dealing with this matter as one under section r5t 
of the Code of Civil Procedure is apperent from the fact that it is 
never clear in these proceedings what exactly the plaintifi’s case is, 
ав to what exactly he agreed to at the time of the compromise or 
what exactly is the boundary line that he claime. A certain line is 
described in the paragraph s of the compromise petition and 
apparently his case is that he never agreed to this line. It is also 
quite clear that when the exchange of hut (1) was made there was 
presumably some agreement as to where precisely the boundary 
would come. If, in fact, he was defrauded and misled in signing 
the soemama all these points should be appropriately decided іп а 
suit and not in a summary proceeding under section r5r of the 
Code of Civil Procedure. I would also add that whatever the ques- 
tion of bis being misled in regard to the semana is, the provisions 
of paragraph 3 give some additional lands in the south to defendant 
No. 1 which were separated from the plaintifi’s lands by the lands 
adjoining from station 3 to station 18. The defendant has alleged 
that he erected a hut in this plot in the year 1933 and there is no 
denial of this in the petition of the plaintiff, There is no clear 
finding by the Court on these matters that there had been any 
deception on the plalntiff by the defendants, 


P, R Rule made absolute, . 
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APPELLATE CIVIL. 


Bofors Mr, Justice В. К. Mukherjea and Mr. Justice 
4. S. M. Latifur Rahman, 


MOHANLAL BAHETI AND OTHERS 
v. 
MOULVI TABIZUDDIN AHMED « 


Suit, withdrawal of—Subsequent suit instituted beyond period of limitation 
Plaintif, if can avail of the benefit of section 14 of the Indian Limitation 
Act (1X of 1908)— Civil Procedure Cede (Act V of 19:8), Order 23 rule 3. 
Tbe plaintiffs In a second sult cannot claim the benefit of section 14 of the 

Limitation Act, in computing the period of limitation for tha second sult, eren 

though they themselves withdrew the previous sult with liberty to institute a 

fresh suit on the same cause of action on the ground that the Court had по juris- 

dictión to try the suit. 


Order 23,rule 2 of the Code of Civil Procedure lays down tbat the first eult 
withdrawn ls to ba Ignored altogether and deemed non existent for the purpose 
of considering the period of limitation for the second sult. 


The expression ‘anable to entertain it’ as used In section 14 of the Limitation 
Act does not merely mean that the Court has expressed its opinion that there 
із defect regarding jurisdiction or otherwise, but the Court must actually by its 
order terminate the litigation on the ground of defect of jurisdiction or other 
causes of a like nature. 

Appeal by the Plaintiffs, 

Suit for recovery of money, 

The material facts will appear from the judgment. 

Messrs. Hesundra Kumar Das and Anil санек Ganguly for 
the Appellants. > 

Messrs, Bijan Bekari Das Gupta and Holiram Deka for the 
Respondent, 


The judgments of the Court ware as follows : 


B. K. Mukherjea, J. :—This appeal is on behalf of the 
plaintiffs and the suit was ons for recovery of a sum of Re 2364 
annas odd alleged to be due by the defendant on the basis of an 
adjustment of account made in Bhadra 1339 B. S, The present suit 
was instituted on the 27th January, 1936 and on the face of it, it is. 


*Appeal from Appellate Decree No. 1713 of 1937, against the десгев of Н. С. 
Stock, Esq. District Judge of Asam Valley, dated the 18th of August 1937, 
affirming that of А. Ahmed, Esq, Special Subordinate Judge, Амат Valley at 
Jorhat, dated the 31st July, 1996, ~ 
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beyond -three years from the date of the alleged adjustment. - To 
get round the plea of limitation the plaintifs invoked the provisions 
of section 14 of the Limitation Act. It was stated by them in the 
plaint that they had instituted a suit against the defendant on the 
identical cause of action in the Original Side of this Court on the 
roth of July, 1933. This was prosecuted in good faith and with 
due diligence, and on 21st January, 1936 this Court allowed the 
plaintiffs to withdraw from the suit with liberty to institute a fresh 
suit on the same cause of action inasmuch ак ЇЇ had no jurisdiction 
to try the suit, The - plaintiffs claim that under section 14 of tha 
Limitation Act they are entitled to a deduction of the period bet- 
ween roth July, 1933 and erst January, 1936 and it is not oopus 
that io that case the suit will be well within time, 

Besides the plea of limitation, several other defences were raised 
by the defendant, Both the Courts below bave held on evidence 
that the plaintiffs! case was proved but they agreed in dismissing 
the plaintiffs! suit on the ground of limitition holding that section 
14 of the Limitation Act was not applicable to the facts of the pre- 
sent case, It is against these concurrent decrees of dismissal that 
the present second appaal has been preferred, 

The only point for our determination is whether or not the 
plaintiffs suit is barred by limitation, It js not disputed on behalf 
of the appellants that the suit would betime barred unless the 
plaintiffs can have an extension of the period of limitation under 
section r4 of the Limitation Act. The first question is whether the 
plaintiffs can claim the benefit of section 14 even though they 
themselves withdraw the previous suit with liberty to institute a freah 
suit on the same cause of action. Order 23, rule 2 lays down that 
in any fresh suit instituted on permission granted under the last 
preceding rule the plaiiotiffa would be bound by the law of limita- 
tion in the same manner as if the first suit has not been instituted. 
This is apparently an exception engrafted on the provisions of sec- 
tlon 14 of the Limitation Act and the rule clearly means that the 
suit withdrawn is to be ignored altogether and deemed non-exie 
tent for the purpose of considering the period of limitation for the 
fresh suit, І agree however with the view taken by the Allahabad 
High Court there is no real conflict between order 23, rule 2 and 
section 14 of the Limitation Act and the expression "unable to em 
tertain it” which occurs in section r4 of the Limitation Act does 
not merely mean that the Court bas expressed its opinion that 
there is defect regarding jurisdiction or otherwise, but the Court 
must actuallp by its orde» terminate tbe litigation on the ground of 
defect of jurisdiction or other causes of р like nature, 
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In the present cam the order of withdrawal passed by this 
Court stands as follows :—"The point of jurisdiction is raised by 
the defendants and the plaintiffs apparently feel that the question 
of jurisdiction may cause them some difficulty, The plaintiffs have 
asked leave to withdraw the suit with liberty to institute a fresh 
suit on the same cause of action, The permission is given.” 
There is no decision here on the question of jurisdiction and 
from the order set out above it does not appear that the Court 
was unable to entertain it. There was no evidence adduced in 
the previons case and though the question of Jurisdiction was 
raised bythe defendant in his written statement the allegations 
made in the plaint do not show that the suit was filed in the 
wrong Court which had no jurisdiction to entertain it, This fact 
in my opinion distinguishes the present case from the case of 
Ramdeo Dass v. Gonesh Narain (т) upon which stress is laid by 
the learned Advocate for the appellants, There the suit was filed 
ja the Original Side of this Court with leave of the Registrar only, 
under clause та of the Charter, During the pendency of that suit 
it was decided by a Special Bench of the Court that the suit filed 
with the leave of the Registrar was bad in law and following that 
ruling the plaint was actually returned to the plaintiff, leave being 
given to withdraw the suit and file another suit on the same cause 
of action. It was held by Mr. Justice Fletcher that in filing the 
new plaint the plaintiff could claim exclusion of the period which 
was occupied by the previous suit, It may be pointed out that 
the plaint here was actually returned to the plaintiff and the Court 
bad definitely terminated the previous suit on the ground that 
it had no jurisdiction to entertain it, The order allowing the 
withdrawal of the suit must therefore be deemed to be without 
jurisdiction and no much order could be passed after the plaint 
was returned on the ground that the Court had no jurisdiction to 
entertain it, 

T agree therefore with the Courts below in holding that section 
14 of the Limitation Act is not attracted to the facts of the pre- 
sent case and consequently the plaintiffs! suit must be dismissed 
as being barred by limitation. The appeal accordingly faila 
and it is dismissed, There will be no order as to costs in this 
appeal 

Latifur Rahman, J. :—I agree, 


Р, R, Appeal dismissed, 
(1) (1908) I, L. К, 35 Calo, 924. А ° 


memet да 
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Before M. Justice КЮ. С. Mitler and Ms, Justice 
N, А. Khundkar. 


SM, GUMTI DEBI AND OTARRS 


v. 
BABU JUGAL KISHORE BAISYA.a 


Acknowledgment of llabllity—Lam/ul guardian, meaning of—Indian Limi- 
tation Act (IX of 1908), sections 19 and 21— Acknowledgment ef liability, 
if to be for the benefit of the minor—Law/ul guardian. if an autho- 
rised agent. 

Lawful guardian means a person who in law represents the minor. The 
phrase does not include a de facto guardian, But the person need not be 
appointed under the Guardians and Wards Act. If by the personal law of 
the minor а person із Indicated as his guardian, then that person is his 
lawful guardian. 

Sach a person cannot be taken to have ceased to be the legal guardian be- 
cause he ія appointed а gaardlan-ad- Шет. 

Under section а: of the Indian Limitation Act, of 1908, а lawful guardian 
of a minor has been placed ia the same position as an authorised agent of an 
adult debtor. : 

A lawful guardian is now under the statutory definition, an acthorised agent 
of the minor within the meaning of section 19 of the Indian Limitation Act, 

A written statement therefore filed by the mother of a minor judgment- 
debtor in a salt brought by the decree-holders for a declaration that certain 
deeds were fictitious transactions and were intended to challenge the impen- 
ding execution, amounted to an ackuowledgment of liability within the meaning 
of section 19 of the Limitation Act. 

An acknowledgment of liability by a lawful guardian of a minor to hayo 
effect against a minor need not always be for his benefit, 


Appeal by the Judgment-debtors. 

Application for execution of decree, 

The material facts will appear from the judgment. 

Massrs. Atul Chandra Gupta, U. К, Roy, Nani Gopal Das 
and Ajit Kumar Dutta for the Appellants, 


Mr. Jatindra Mohan Ghose for the Respondent, 
С, А, Y, 


The jadgments of the Court wero as follows : 

В. С. Mitter, J. :— Tbis appeal is оп behalf of the judgment- 
debtor and the principal point raised is one of limitation, The 

*Appeal from Original Order No. 205 of 1937, against the order of Suren- 
dra Nath Sen, Ese, Subordinate judge, Ist Court, Tippera, dated the goth of 
March, 1937: e 
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facts bearing upon the said point are as follows :—One Kampta. 
Persad, a person governed by the Mitakshara School of Hindu 
law mortgaged 12 annas share of some properties situated at 
Unao in the United Provinces of Agra and Oudh to the respon- 
dent onthe rath August, 1920, for Rs,60,coo. He had at that 
time two sons of the names of Sheo Gobind and Tribhut Nath. 
Sheo Gobind had separated from him. Two more sons were 
born later, Biswambar and Biseswar, the latter bing a posthumous 
one. In 1923 the mortgagee instituted his suit in the Court of 
Subordinate Judge at Unao to enforce the mortgage. Tribhut 
Nath was then dead, and Biseswar was not then born, The defen- 
dants were Kampta Persad and Biswambar, a minor, represented 
by bis mother Gumti Debi as guardian-ad-litem. The preliminary 
decree was passed on the rath April, 1924, and the final decree 
on the 17th January, 1925. The mortgaged properties were 
eventually sold for Rs, 59,354 leaving Ка, 31,234 odd as unsatie 
fied. For this amount together with subsequent interest a decree 
under Order 34, rule 6 of the Code of Civil Prccedure was passed 
on the a1st November, 1925, (for Ra. 31,727 odd), This is the decree 
which is now under execution. Before obtaining this personal decree 


-tho decree-holder applied for and obtained on the rath September, 


1925, an order for attachment before judgment of some properties 


including the Tipperah properties which are the subject matter of 


this appeal, Before however the attachment could be effected Kamta 


"Persad executed two deeds, The first was a deed executed on 


the 15th September, 1925, by which he dedicated to an idol some 
ofthe Tipperah properties, The-second was a lease for о years 
which he executed on the 26th October, 1925, in favour of his 
brother-in-law Udaybham by which he reserved to himself, it is 
said, a small rent, Later on Kampta Persad died on the 26th 
January, 1926, and shortly after his death his third gon Biseswar 
was born, In 1928 the decree-holder instituted a suit in the Court 
of the Subordinate Judge at Unao, Suit No. 9 of 1928, for a 
declaration thet the aforesaid two deeds, namely, the deed of 
endowment and the indenture of lease represented fictitious 
transactions, intended to defeat him and other creditors of Kampta 
Persad, The two surviving minor sons of Kampta Persad, namely 
Biswambar and Biseswar, represented by their mother Gumti 
Debi ss guardian and the adult and separated son of Kampta 
Persad, named Sheo Gobind, were made defendants, In that 
suit Саші Debi filed on the ssnd February, ros8, a written 
statement (Ех, Ca) on behalf of her ‘minor sons, "This is а very 
. , 
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imporlant document in the case. This suit terminated in a 
decree on the 21st September, 1928 pasted against the minor sons 
of Kampta Persad. The said two deeds were declared invalid and 
the properties covered by them were declared to be liable to attach" 
‘ment of the respondent's decree passed under Order 34, rule 6, 
Sheo Gobinda was discharged, as he disclaimed all interest in the 
litigation. Later on the 34th November, 1929 the personal decree 
passed under Order 34, тше 6 was adjusted but nothing turns upon 
this adjustment. Tbe mortgagee decree-halder reduced bis claim 
subject to certain conditions. The first application was made by 
the decree-holder in the Unao Court on the rst August, 1929. It 
жав for transfer of the decree to the Court at Comilla, It is admit- 
ted by the appellant’s Advocate that that application is to be 
taken as a step in aid of execution, Anorder was passed by 
the Unao Court for transfer of the decree to the Comilla Court, 


.but nothing further was done by the decree-holder. He again. 


applied for transfer of the decree onthe 27th October, 1933, 
within three years of the order passed on bis first application for 
transfer and obtained the necessary order on the 4th November, 
1933. Nothing further was also done this time. Не again applied 
for transfer in 1935 and after obtaining the order prayed for and 


the certificate of non-satisfaction from the Unao Court, he appli ` 


ed in the Comilla Court for execution on the oth May, 1935, As 
Biswambar had diedin the meantime the application for execution 
was filed against Biseswar represented by bis mother Gumti Debi 
зе guardian, who filed an objection under section 47 of the Civil 
Procedure Code. Many objections were raised to the execution 
but all were negatived by the Subordinate Judge by his order 
dated the 5th May, 1937. Tbe appellani’s Advocate haa given 
up all the points, rave two. Those two points are :— 

(i) that the decree was incapable of execution as it was already 
barred when the first application by the decree-holder to take а 
step in aid of execution was made (rst August, 1929), that appli 
calion being more than 3 years of the decree under execution. 

(li) that the Subordinate Judge ought to have kept the ques 
tionasto the validity of the deed of endowment, open in these 
proceedings, й 

The бги point was overruled by the Subordinate Judge on 
two grounds, namely . 

(a) that the plaint and decree passed in Suit No. 9 of 1928 
saved the decree-holder's application dated the rat August, 1919, 

(b) thatthe written sfatement (Ex. Ca) filed by Gumti Debi 
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on behalf of the minor jadgment-debtor in Suit No.9 of 1938 
which was within 3 years of the decres under execution amounted 
to an acknowledgment of liability within the meaning of section rg 
of the Limitation Act and the first application of the decree- 
holder (dated rat August, 1929), being within 3 years of that date 
was in lime, 

Both these reasons given by the learned Subordinate Judge 
are challenged as unsound by Mr, Gupta, the learned Advocate 
for the appellant. 

It is admitted by him that if the. application of the decree 
holder dated the rst August, 1929, was іп time, the present appli- 
cation for -execution cannot be thrown out as not maintainable, 
for within three years of the order made on that application the 
decree-holder again took steps іп aid of execution. Mr. Gupta 
does not challenge before us the correctness of tbe decision of 
Mukerji and Mitter, JJ. in Sveenath Chakravarti т. Priya 
Nath Bandopadhyay (1) so far as it held that an application for 
transfer of а decree to a muffisil Court which had paseed the same 
it a step in aid of execution within the meaning of Article 182 (5) 
of the Limitation Act. 


Mr. Gupta however submits that Article 182 (5) speaks of 
an application to take some step İn aid of execution made to the 
proper Court, that is the Court whose duty it is to execute the 
decree (Explanation II to Article 182). He submits that the plaint 
filed in the Unao Court, cannot be regarded as an application 
within the meaning of that Article. The contention of Mr, Gupta 
is supported by the observation made by a Division Bench of 
this Court in the case of Raghwaandun Pershad v. Bhugoo Lali 
(2). That was a case decided under the Limitation Act of 1877, 
but во far as this question is concerned there is no difference 
between Article 179 (4) of the former Act and Article 182 (5) 
of the Act of 1908 as finally amended. In other High Courts 
however a wider meaning has been assigned to the word "appli- 
cation" used in Article 182(5), The word has been construed 
to mean "request to a Court" and that Court need not be the 
Court of execution, It would in that sense include a plaint in a 
suit for declaration that certain properties are liable to be attached 
in execution of the plaintiff's decree against his judgment-debtor, 
the defendant, an act or deed of the latter which had the effect 
of impending execution being challenged, and sought to be nulli. 
fied in the suit. We do not propose to examine the cases in 

(1) (1930) I. L. R. 58 Calo, 832, (ә) (1989) I. L. К, 17 Calo. 268 (аут). 
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detail bearing upon the point, as we are basing our judgmerit on 
another ground. We may however say that we prefer to follow 
the view expressed in Raghvnandun Peshad т. Bàugoo Ган (1) 
as it gives the natural meaning to the word “application” aud 
the other Courts haye not given proper consideration to the phrase 
"proper Court” used in Article 182(5) and defined in explanation II 
to Article 182, 


Mr. Gupta’s next argument is that Ex. C(2), the written state- 
ment filed by Gumti Debi on behalf of her minor son in Suit 
No. g of 1928 is not an acknowledgment of liability within the 
meaning of section rg of the Limitation Act. He subdivides bis 
argument into three parts. He says: 

(1) There wasin itin fact no acknowledgment of an existing 
liability to the respondent 

(1) even there was’ an admission in it by Gumti Debi that the 
amount due to the respondent under the decree passed in his 
favour under Order 34, rule 6, such an admission cannot in Jaw 
amount to an acknowledgment of liability by the judgment-debtor 
Biseswara as 

(а) Gumiti Debi being only guardian-&d.litem cannot bind 
him by any statement which goes beyond the scope of the suit in 
which she was his guardian-ad-litem : 

(b) even if Gumti Debi be regarded as the natural guardian 
of Biseswara, she cannot bind her ward by her acknowledgment 
of liability, unless it can be shown by the decree-holder that the 
said acknowledgment waa made for the benefit of her ward. 


We cannot give effect to any of these contentions of Mr 
Gupta. 

The respondent ір his plaint of Suit No. ọ of 1928 made the 
statement that he had obtained against Kampta Persad a decree 
for Rs 31,727.12 on the ати November, 1925. He further 
stated that К ampta Persad had notice of the order for attach- 
ment bofore judgment of the properties at the time when he exe- 
cuted the deed of endowment and the indenture of lease and that 
he did execute them with the fraudulent object of depriving him 
and his other creditors, and that the remaining properties which 
Kampta Persad had were not sufficient to meet his claim under 
the said decree. He accordingly prayed for the declaration that 
those two deeds were nulland void. Gumti Debi as guardian of 
her minor sons Biswambar and Biseswar filed the written statement 
on the gand Fabruary, 1928. In paragraphs 17 and 19 she made 

(1) (1889) 1, L. R. 17 Calc, 268? 
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the -clear statement that the decrae of the respondent was still 
unsatisfied. The plea she took can be summarised thus, True 
the respondenta decree was still unsatisfied but Kampta 
left considerable properties outside "the deed of endowment 
and the lease which were more than sufficient to satisfy 
ths respondent's decree and that he the respondent was not 
intentionally proceediog against those properties, There was lu the 
written statement not only an acknowledgment of liability by Gumti 
Debi but that Ler statements regarding respondents claim on his 
decree were relevant to the suit, being her defence to the charge of 
fraudulent alienation by Kainpta Persad made in the plaint, If 
she could have substantiated the fact that Kampta Persad left 
properties outside the lease to his brother-in-law and tbe deed of 
endowment, which were svfficient to satisfy the respondent's claim 
on hia decree, these- two transfers would probably have been saved 
from the respondent's attack. Grounds Nor. (1) and (11) (a) as 
urged by Mr. Gupta stated above are accordingly without substance 
and must be overruled. 


In support of his ground (ii) (b) Mr. Gupta submits that an 
acknowledgment of liability by a guardian to be effective against 
the minor must be by Lis /arfw] guardian and for his benefit. 
Lawful guardian means a-person who in law represents the minor, 
The phrase does not include a 26 facto guardian. But the person 
need not be appointed by the Court under the Guardian and Wards 
Act, If by the personal law of the minor a person is indicated as 
his guardjan, then that person is his lawful Guardian, Неге as the 
father was dead, the mother, Ситі Debi, was the lawfql guardian 
of her minor sons at the time she filed the written statement.in 
Suit No. 9 of 1928. She cannot be taken to have momentarily 
ceased to be the legal guardian of her minor song because sho was 
appointed their guardian ad-liiem. The acknowledgment of liability 
made by her in paragraphs 17 and то of the said written statement 
must be tiken to have been made by her as lawful guardian of her 
minor sons. The period of limitation for execution against them 
accordingly started from the date of the written statement namely 
22nd February, 1928 and the application of the decree-holder to 
the Unao Court dated the zst August, 1929 was accordingly in time, 
This is the plain effect of rection 19 read with the first paragraph of 
section 21 of the Limitation Act of 1908, 


In support of his contentio n that the acknowledgment of liability 
by a lawful guardian to have effect agdinat a minorf*must be for his 
benefit. Mr, Gupta cites a rumbePof cares The relevant state- 
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ments in the written statement Ex, Cg being relevant to the suit 
were certainly made for the benefit of the minor, But apart from 
the said fact we cannot accept Mr. Gupta’s contention on this point 
of law, The cases he cites are Aanasaganda v. Sangadigyapa (1); 
Ram Charan Das v. Gaye Prasad (2); Wajibwn v. Kadir Buhsk 
(3) and Chidambaram Pillai v. Deesrappa Chettiar (4) Tho first 
three cases were decided under the Limitation Act of 1877. In 
that Act there was по provision corresponding to tection 21(r) of 
the Act of rgo8, An acknowledgment of liability to be effective 
had to be signed by the debtor or by his authorised agent. The 
question raised in those cases was whether a lawful guardian of a 
minor was his authorised agent. It was held. in those cases that 
he was not but would be so regarded only if he acted for the 
benefit of the minor in makiog the acknowledgment of liability. 
The addition of the first paragraph to section ar in the Limitation 
Act of 1908 has in our judgment, mads away with the said distinc- 
tion. A lawful guardian is now under the statutory definition an 
authorised agent of the minor within the meaning of section rg of 
the Limitation Act. The new provisions of section sr of the 
Limitation Act of 1908 was made to make the law clear and to 
place a lawful guardian in the same position as an authorised agent 
of an adult debtor, In the last case cited by Mr. Сора Chidam- 
baram Pillai v. Deerappa Chettiar (4) the change in the law by 
the legislatgre was not considered and section sr(:i) was not even 
noticed in the Judgment. 

With regard to the last contention raised hy Mr. Gupta that the 
finding on the deed of endowment, arrived at by the learned 
Subordinate Judge ought to be set aside, we are of opinion that his 
contention is sound. The idol has not preferred any claim in the 
execution proceedings and we are of opinion that jn the absence of 
the idol, the question as to whether the deed of endowment creates 
a valid dedutiar or not, ought to be left open in these proceedings, 
With this modification the appeal is dismissed with costs, bearing- 
fpe two gold mohurs, i 

Khundkar, J. :—1 agree. ee 
Р, R Appeal dismissed 

(1) (1901) 1. L. В. 96 Bom, gar, і ` 

(a) (1908) I, L. R. 30 АЛ. 422. 

* (3) (1886) I. L, К. 13 Calo, aga. ` 

(4) (1917) Май, W. N. 7445 431. С. 865. 
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Before Mr. Justics А. С. R. Henderson and Mr. Justice 
A. F. M. Latifur Кайман. 


BIRAJ KRISHNA MUKHERJEE, MANAGING DIRECTOR 
TO THE KUNDALA PRABHURAM SAMPAD SYNDICATE LTD. 


v. 


PURNA CHANDRA TRIVEDY AND OTHERS ж 


У Contribution —Durpuinidar amd Seputnidar, if can be made liable for pay- 


mont of puini ret te the Zemindar—Indian Contract Act (IX of 1872), 

sections бо and 70, applicability ef, to contractual obligations and contribu- 

tion suizs. 7 Ы 

Section & of the Indian Contract Act applies to contractual obligations: 

Somaskasiri Vishwanathshastri Kaskthar v. Swamirao Kashinath Nadgir 
(1) ; and Motkooranath Ckuticpadhya v. Kristokumar Ghose (2) referred to, 

Kunchithaprtham Pillai v. Palamalai Pillai (3) dissented from. 

Sections 69 and 70 of the Indian Contract Act do not apply to contribution 
suits. $ 

Before it can be said that a durputnidar is bound by Jaw to pay a portion of 
the putni rentit must be shown that һе could be compelled to do so. 

So where it appeared from a lease that the durputnidar and the seputoidar was 
bound by law to pay the durputni aud seputn! rent bat there was a stipulation 
with regard to the payment of the putni rent at the Zemiodar’s Kutcbery : 

Held, that the durputnidar or the seputnidar was not bound by law to pay any 
ро Чоп of the putai rent to the Zemindar. 


Appeal by the Defendant No. r. 
Suit for contribution. 


The material facta will appear from the judgment. 


E 


- Messrs, Катафғозай Mookerjee and Bonbehari Mukherjee for 
the Appellant. 


Mr. Gogendra Nath Das for the Respondent No. т. 
Mr. Lala Hemanta Kumar for the Respondents No, тт to 16, | 


* Appeal from Appellate Decree No. 1327 of 1937, against the decree of B, K. 
Guha, Esq., District Judge of Birbhum, dated the 15th July, 1937, affirming that 
of Dinesh Chandra Sen, Esq., Subordinate Judge, Birbhum, dated the 17th of 


February, 1927. 


(1) (1917) I. L. R. 49 Bom. 93. 
(2) (3878) I. L. К. 4 Calc. 569. 
43) (1916) 39 1. C. 405. ; 32 М. L. J. 347 З 
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The judgments of ths Court wera as foilows : 

Henderson, J. :—This is an appeal by defendant No. r. The 
suit was one for contribution, There were two Patnis which were 
held in the following minner ;— : 


"Plaintiff — ... re ies ess One-third, 
Defendants Nos. a to ro T . One-third, 
Defendants Nos. .rr to 16 sae ese One-third, 


Defendant No. r hala Dar-patni under defendants Nos. 2 to ro. 
Defendants Nos, 2 to ro hada Durepatni under defendants Nos. тт 
to 16 and defendant No. r had a Sepatni under them. There were 
the usual terms in the leases to the effsct under Dar-patnidar and 
the Sepatnidar would pay one-third of the Patni rent to the 
Zemindar. Exhibit у is one of the leases. In order to save the 


Patnis from being brought to sale the plaintiff paid the whole of the. 


amount due and then instituted tke present suit for contribution. 
The plaintiff obtained a decree against all the defendants but it was 
rather stultified by a direction that ha could realise the decretal 
amount from defendant No. 1 alone, Defendant No. т appealed 
without success and he has now appealed to this Court, There is 
no appeal or cros#oLjection by the plaintiff against the inconsim 
tency in the decree wnich I have just pointed out. 

Dsfendant No, 1 is not one of the Patnidars jointly liable with 
tbe plaintiff for the payment of the Patni rent, He cannot there- 
fore, be made liable to contribute, unless the Zemindar is entitled to 
sue him on the contracts to which he (the Zemindar) was a 
stranger, ` E 

This question has been frequently considered in this Court. 
It appears now to be welksettled thet ordinarily such a stranger 
cannot sue. The only opinion to the contrary which I have been 
able to discover is that of Justice Lort-Wiliams in the case 
of Khirod Behari Dutt v, Ман Gobinda Panda (1) That 
opinion has been considered amongst others in the cases of К, C. 
Muhkherjes, Official Receivsr, Karatipara Majumdar Estate, Jessore v. 
‘Ral Kiran Chandra Roy Bahadur (2); District Board, Malda v. 
Chandra Ketu Narayan Singh (3), to which I myself was a party. 
While this opinion of the learned Judge has been frequently dissent- 
ed from, it has never, 85 far as I know, been followed. . 

Both the learned Judges in the Courts below took the view that 
the Zemindar ss a stranger could not sue on the contract. They 


(1) (1934) 38 C, W. N. 682. 

(а) (1938) 42 C. №. N. 1212. 

(3) (1937) 41 C. W. №, 1008. 
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got over the difficulty, however, the Subordinate Judge finding that 
the Patnidar was a trustee for the Z«mindar, and the District Judge 
finding that he was an agent. 

There are no materials to support either of these conclusions, 
The contract is one of a type which is frequently found and is 
precisely similar to those which were considered in К. C. Mukherjee, 
Oficial Receiosr, Karatipara Masumdar Куди, Jessore v, Rai 
Kitan Chandra Roy Bahadur (1) (referred to gboye); and Jiban 
Krishag Mullick y. Nirupama Gupfa (s) Those authorities are 
directly agajngt tho findings of the learned Judges in the Courts 
below and we myst over-rule the contention that the appellant was 
liab]e to contribute, because the Zemindar would be entitled to sue 
him on the contracts. 

Reliance, however, was also placed upon sections 69 and 70 of 
the Indian Contract Act, On behalf of the appellant Mr. Mukherjee 
contended that the former does not apply, firstly, because it bas no 
application to сопігасќца! obligations and secondly, because the suit 
js not one for reimbursement but one for contribution, 

In our opinion it would be very difficult to sey that in no con- 
çeiveable circumstances could the section apply to contractual 
obligations, Such an interpretation would undoubtedly limit the 
usefulness of the section and lead to most illogipal result, For 
example, jt wopld follow that, while а Patnjidar who paid the land 
revenue would he entitled to c]aim reimbursement from a Zemindar, 
no such right would accrue to 2 Dar-patnidar who peid the Patni 
rent Such a distinction would be quite nnreasonable and it hag 
been held that in such circumstances the Dar-patnidar is entitled tq 


claim reimbursement [vide the case of Rajani Kanta Mondal v. 


Най Lal Makommad (3)]. 

In support of the applicability of the section Mr. Das relied 
strongly upon the decision in the case of Somashastri Vishwanath- 
shastri Kagkikar v. Swamirag Kashinatk Майк (4) Mr, Mukher- 
jee asked us to say, that that is a halting decision to which 
yery little weight can be attached. The facts as accurately reported 
jn the head note are as follows ج‎ f 

9 К, who owned considerable property, gaye а portion of it ta 
bis daughter's husband (plaintiff) in 1878, the deed of gift expressly 
proving that K undertook to pay the fwdj in respect of the portion, 
In 19os, K made a gift of the residue of his property to B, the gift 
deed containing special reference to previous gift of 1878 and enjoin, 

(1) (1938) 42 C. W. N. тата. (а) (1926) I. L. К. $5 Calc. gag, 
(D1917) a1 С, W. М, 688. (4) (1927) L La В, 4а Bom, 93. 


* 


VoL. LXIX.) ates covet, 


ing the donee to act according to that gift The jwdi was regularly 
' paid by Е first and B afterwards, In 1905, B in his turn made 
& gift of the property to the defendant, the deed of gift in this case 
contained a reference to tbe gift of 1878, bot it contained no 
words requiring the donee defendant to abide by the terms of that 
gif. ТЬе defendant having failed to pay the fed to Government 


the plaintiff was required to pay it, He sued to recover the amount ; 


from the defendant. ” 

Now it is perfectly true that the learned Judges found it very 
difficult to say that the defendant was liable to pay. But having 
once reached that conclusion they easily found that section 69 of 
the Indian Contract Act applied to the case. The decision is 
undoubtedly an authority for the proposition that the section 
applies to contractual obligations. -A similar view was taken by the 
Court in the case of Atethooranath Chuttopadhya ч. Kristokwmar 
Ghose, (1. I myself take the same view and I would 
respectfully dissent from the view taken by the Madras High 
Court in the case of unchithapatham Pillai v. Palumalat 
Ае (2). ШЕ 
` Turning to the facts of the present case 1 am clear that the 
Dar-patni and Sepatni leases are pot witbin the terms of the section. 
Before it can be ssid that the appellant is bound by law to pay a 
portion of the Patni rent, it must be sbown tbat he could be com- 
pelled to do so. We bave already held that the Zemindar is not 
entitled to recover it from him. What cefendant No. т is bound 
by law to pay is tbe Dar-patni and Sepatni rent The stipulation 
with régard to the payment of a portion of the Patni rent at the 
Zemindar's Cutchery merely provides a particular method- for the 
payment of a portion of wbat is due from bim to his own imme- 
diate superiors, In view of these provisions the receipt from the 
Zemindar will amouut to a valid discharge ro fanto of the Darpatni 
and Sepatni rents. In these circumstances it cannot be said with 
apy show of reason that the appellant was bound by lawto pay any 
portion of the Patni rent. 

The second question is whether section 69 applies to contribu: 
tion suits, Here again the decisions are not uniform, but in my 
judgment the better opinion is that it does not- Contribution and 
reimbursement are really totally different things, The words 

“interested in the payment of money” seem to imply that the 
person so interested is not the person liable. It would clearly be 


(1) (1878) I. L. R. 4 Calc. $69. 
(2) (1916) 39 RC 405; 3a MeL. J. 347. 
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an understatement and in my opinion misleading to say that a 
person is interested in the payment of his own debts, The illus- 
tration clearly applies. not to contribution but to reimbpreement 
apd the use of the word “reimbursement” in the secticn itself points 
to the same conclysion, : 

There remains the spplicability of section то, І am unable 
to say that this can have any application, The plaintiff was 
personally liable for the whole of the Patni reat. When he paid 
it, ho was doing so primarily on his own behalf. On the other 
band, the appellant was pot Hable at all. As the plaintiff wps 
bimeelf personally liable, no question of acting on behalf of the 
appellant or of acting gratuitiously can possibly arise. Any bene- 
fit which the appellant might derive from the payment would be 
purely subsidiary to the benefit which the plaintiff wes conferring 
upop himself, The appeHan: would also still be liable to his own 
immediate landlord, 

Finally Mr. Das strongly urged (and ij appears from the end 
of the judgment that the learned Judge himself felt) that the | 
appellant ought to be made to pay,’ because his failure to do so 
has led to all this trouble. That of course is по answer toa 
defence that under the law he cannot be made to pay. It is 
merely a consideration affecting the question of costs. 

We accordingly allow the appeal. The decrees of the Courts 
below, so far as defendant No. т is concerned, ате set agide and the 
suit against him is dismissed. 

In tbe circumstances of the case we msako no order as to costs, 

Latifne Rahman, J.:—I agree. There is very Пије for 
me to add to what my learned brother has said. I should, how- 
ever, like to point out that the plaintiff isa Patnidar having one- 
third share in two Patnis. Defendants Nog, sto ro have also 
qne-third share ip them, while defendants Nos 11 to 16, hold the 
remaining one-third share. By purchase the plaintiff has now 
become possessed of two-thirds. share in the two Potnig. Defen- 
cants Nos, 2 to то had sublet their one-thired share to the defer 
cant No. т. Similarly the predecessors of defendants Nos rr 
to 16 had sublet their one-third share to the predecessors of the 
defendants Nos. 2 to 1o in Darpatnj right. The defendants Nos, 
110 о again sublet this Darpatni right in Sepatni right, The 
conditign jn these leases being that the defendant No. xı would 
pay the Putni rent and Chaukidari Jame direct to the Zemindar, 

The Zemindar, the Raja of Nashipore, commenced. Astam 
proceedings as the rent was in default. The plaintiff who was 
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liable to pay two-thirds share of the rent, in order to save the 
Putnis from sale not only paid his two-thirds share but also the 
remaining one-third which the defendants Nos. s to 16 were 
liable to pay, and thus saved his Putni right. Thereafter the 
plaintiffs instituted this suit for contribution against all the defen- 
dants and has claimed the amount from defendant No, 1, as by 
darat made in the Darpatni lease and Sepatni lease the defendant 


No. r undertook to pay the dues of the defendants Nos. 2 to 16 to . 


the Zemindar. 

The learned Subordinate Judge has held that the hability of 
the defendants arise both under sections 69 and 70 of the Indian 
Contract Act, The Lower Appellate Court has upheld that 
decision. 

Ia ay judgment, the view iid by the Courts below is not 
correct. А mere agreement between the defendant No. г and 
the defendants Nos 2 to то, for the payment of the Patni rent on 
behalf of the plaintiff to the Zemindar cannot be made the founds- 
tion. of a legal obligation on the part of the defendant No. r 
to рау to the Zemindar. The latter cannot enforce such an 
agreement, nor can sue upon it There is no consideration 
passing from the defendant No. т to the Zemindar to make such 
an agreement binding. The plaintiff is bound by law to рау 
Ње Putni rent to the Zemindar but the defendant No, т is under no 

such legal obligation. 

As а general rule the agreement between these defendants 
can only be enforced by them, unless of course, the agreement 
although in form it is with the defendants, is intended to secure 
a benefit to the plaintiff, so that the latter is entitled to say that 
he bas a beneficial interest as “ды que frust,” then the plaintiff 
will be entitled on equitable ‘grounds to enforce the contract 
The mere payment of rent to the Yemindar doos not secure a 
benefit to the plaintiff. ` 

Both the Courts below have applied the equitable rule, bat hav- 
ing regard to the particular facts of this case, it has no application. 
In this connection 1 may refer to а decision of thus Court in 
Jiban Krishna Mullick v. Nirupama Gupta (т) where A, а Putni- 
dar created а Darpatni in favour of B for Ке, 244 perannum, B 
created a Sepatni by an instrument in favour of C for Ra, 344 
per annum out of which Rg, 144 was to be paid to A for the 
Darpatni rent and Rs. тоо таз іо be paid to B, the Darpatnidar. 
C paid to a A for some time and then fell into arrears. A sued 


(1) (1926) Lp К. 53 Сак. gas. 
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C for rent. Page, J. observed as follows ;—" Applying the equit- 
able rule to the facts of this case, it is clear from a consideration 
of the terms of the instrument by which the Sepatni was created 
that the instrument was not executed for the benefit of the plain- 
tiff in any sense and that so faras the plaintiff was concerned 
the only effect of the instrument was that the Sepatnidar agreed 
with the Darpatnidar to pay to the plaintiff as a nominee of the 
Darpatnidar a portion of the rent due under the Sepatni. The 
equitable rule should only be applied in rare cases, and under 
exceptional circumstances and can have no application in а case 
such as the one under appeal, ” 

Then again the plainti has instituted the present suit for 
contribution, Mutuality is said to be the test of contribution. 
In Satya Bhusan Banerjee v. Krishnabali Banerjee (1), the 
propósition of law has been formulated by Mookerjee, J. in the 
followiag terms i— 

“As is pointed out in the Oxford Dictionary (VoL II, р. 923), 
contribution signifies payment by each of the parties interested in 
his share in any common liability. Consequently an action for 
contribution is a suit brought by one of such parties who has 
discharged the liability common to them all to compel the others 
to make good their shares............. S Mutuality is thus the test of 
contribution. If A and B are jointly lisble for & sum of money, 
and A alone satisfies the whole debt, be is entitled to call upon 
B to contribute to the extent of his proportionate share ; and, con- 
versely, if B alone pays the whole debt, he is entitled to call 
upon A to contribute. ” 

Applying these tests in the present suit before us the appellant 
cannot be called upon to contribute, 

From the above reasons, in my opinion, the appeal should be 
allowed ара the suit against the defendant №, x should be dis 
missed with costs. 

Р, R, ; : Appeal allowed. 

(1) (1914) 20 C. L. ] 196 (198). 
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Before Mr. Justice B. K. Mukherjea. 
SM. ANNAPURNA DUTTA ` 
е. 
SANTOSH KUMAR SETT ARD ОтнЕрз.* 


Easement, right of—Omner, tf can subject ons part of his property by quasi» 
sasement—Right of way, tf continuons or an apparent easement—Ordi- 
nary right of way, when pass on severance, 

An owner сап subject one part of his property by а quasi-easement in favour 
of another part and H afterwards be allenates a portion of his land, the porchaser 
takes the portion with all the conventence or quesi-casements which the pro- 
prietor has attached to It. But this applies when the quasi-easements are in 
thelr nature palpable or obvious ос to speak technically are continuous or appa- 
rent, There could be no Implied grant where the easements are not continuous 
and noo-apparent. Exception is made in cases where there is а “formal 
road’ existing over one part ofthe tenement for the apparent use of another 
portion or there Is ‘some permanence In the adaptation of the tenant’ from which 
continuity may be inferred. 

A right of way therefore not being continuous пог an apparent easement 
would not ordinarily come under the rule. 

An ordinary right of way would not pass on severance unless language is 
used by the grantor to create a fresh easement 1 

Ram Narain Shaka v. Kamala Kanta Shaka (1); Worthington v. Gimsen 
(а) referred to. 

Appeal by the Defendant. 


Suit for a declaration that an entry in. & record of rights is 
incorrect and that the eastern portion of a certain dag is a private 
pathway belonging to the plaintiff and the defendant has no right 
of way over it, 

The material facts will appear from the Judgment. 

Messrs, Birendra Kumar De апі Phanindra Mohan Datta for 
the Appellant. 

Mr. Apurbadhan Mukherjee for the Respondents. С. А. V. 

The judgment of the Court was as follows: | 

This is ап appeal on behalf of the defendant and it arises out 
of. а suit commenced by the plaintiffs for а declaration that the 

* Appeal from Appellate Decree No. 190 of 1937 with cross-objectioo, against 
the decree of Bagala Ргогаппа Basu, Esq., Subordinate judge, 3rd Court, of 
24 Parganas at Alipore, dated the 23rd May, 1935, modifying that of S. N. Chat- 


terjeo, Esq , Munslff, 1st Court, Sealdah, dated the gch July, 1935. 


(1) (1899) I. L. R, 26 Calc. 311. 
(а) (1860) 2 xl. & El, 618 ; Gale on Easement p. 165. 
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record-ofrights described in C. S. Dag No. 5795 of Khatian No. 
811 in Mouza Baranagore, District 24 Parganas, as a pathway 
is incorrect, that the western portion of the said Dag belongs to 
the plaintiffs as appurtenant to Dag No. 5793 and the eastern 
portion isa private pathway belonging to the plaintiff and their 
co-sharers, and that the defendant has no right of way over any 
portion of the sald Dag and cannot use it either as a sefior 
passage or for discharge of water. There wa: also a prayer for 
а permanent injunction restraining the defendaut ‘from using the 
said strip of land for any purpose whatsoever. The defendant 
in her written statement claimed a right of way over the land in 
suit, Нет case was that the lands on both sides of the disputed 
strip belonged to the plaintiff's predecessors, that by partition 
the land to the south fell to the share of one branch who Һай а 
right of way over the disputed land. The defendant claimed to 
have acquired an easement Fight as transferee of the interest. of 
the said branch. 

The trial Court decreed the plaintiff's suit in part. It held 
that the western portion o C. S. Dag No. 5795 did appertain to 
Dag No. 5793 which belonged to plaintiffs Nos. т and 2. It held 
however that the eastern portion wasa common passage. which: 
could be used by the defendant for all purposes except for dis ` 
charge of foul water over the same, Against this decision the 
plaintiffs took an appeal to the lower appellate Court but ав the 
defendant did not file any cros-objection the appeal was confined 
to the eastern portion of the Dag which was found to be a 
common passage by the trial Court. The Court of appeal below 
concurred with the Munsif in holding that the eastern portion of 
the Dag was & common passage and that the defendant acquired a 
right of way over it by implied grant, but he held at the same 
time that the defendant could not use it for discharge of any kind 
of water, nor could use it asa meko passage for cleansing of 
his privy. It is against this decision that the present appeal has 
been preferred. The plaintiffs have also filed croas-objection 
challenging the decision of the lower appellate Court that the 
defendant has acquired a right of passage by implied grant over the 
eastern portion of the Dag. 

The first question therefore which requires consideration is 
asto whether the defendant has been ableto establish a right of 
paseage over tho eastern portion of Dag No. 5795 by way of 
implied grant, as held by the Court below. If this is answered 
in the negative, no further question "arises and the „plaintiffs suit 
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must succeed in its entirety. If on the other hand an affirmative 
answer is given to the question, the next point for datermination 
would be, as to what is the extent of this right, Can the defen- 
dant use the passage for discharge of water, or as а methop 
passage for cleansing his privy which stands on tha north-west 
corner of his land? On the first point, the Court of appeal 
below has found that the lands on all sides of the disputed 
strip belonged to Mohesh, Ramanath and Purna, who were all 
members of the Manna family. In 1883, there was a partition 
amongst them andthe disputed plot which is Dag No. 17 of the 
deed of partition was set apart аз а common passage for the use 
of all the co-sharers for going to and coming from tbe Sadarbati 
and the garden. Chandra Kumar, a son of Rama Nath sold his 
share to one Surabala, and from Surabala, the défendan: purchased 
the land which is pow Dag No, 5798 According іс the Court 
of appeal below, there was by arrangement among ths co-sharers 
a quasi-easement over the disputed land, and on severance of 
the tenement the defendant got it by implied grant The pro. 
priety of this view has been assailed and in my opinion rightly 
by the learned Advocate who appears for the respondent. It is 
true that an owner can subject one part of his property by a 
quaskeasement in favour of another part and if afterwards he 
alienates а portion of his and, the purchaser takes the portion 
with all the convenience or quasieasementa which the proprietor 
bas attached to it, But this appliee when the qucsi-easements 
are in their nature palpable or obvious, or to speak techincally 
ате continuous and apparent, There could be no implied grant 
where the easements are not continuous and non-pparent (vide 
Gale on Easement p. 124). Now a right? of way is neither con- 
tinuous, nor always an apparent easement, and hence would not 
ordinarily come under the rule, Exception із no doubt made in 
certain cases where there is а ‘formed road’ existing over one 
part of the tenement for the apparent use of another portion, or 
there is ‘some permanence in the adaptation of the tenant’ from 
which continuity may be inferred, but barring these exceptions, 
an ordinary right of way would not pass on severancs unless lan- 
guage is used by the grantor to,create а fresh easement. Kem 
Narain Skaka v. Kamala Kanta Shaka (т); Worthington v. Gimson 
(a)). In the present case none of thase exceptional cirecmstances are 
present and it is not therefore possible to hold that the defendant 


(1) (1899) I. L. К. 26 Cale. 311. 
(a) (1860) 2 Bl. & El. 618 ; Gale on Rasement p. 165. 
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acquired by implied grant aright of passage over the disputed 
land, when there was а severance of the- tenement by execu 
tion of the Kobala in favour of her predecessor. The appellant 
has however sought to support the decision on the ground that 
there isa grant by implication of a right of passage by the con- 
veyance itself which was executed by Chandra Kumar, the pre- 
decessor of plaintiffs Nos 3 and 4 in favour of Surabals, the 
predecessor of the present defendant. When Chandra Kumar 
sold Dag No. 5798 to Surabala the north boundary was described 
ав а common passage. The same description occurs in Surabala’s 
Kobala in favonr of the defendant, and the plans attached to both 
the conveyances depict the portion as a common passage It is 
not described as //mal/ land of the vendor nor even а common 
passage of the vendor and his co-shgrers, but is described, and 
held out to bea common passage generally and shown to be such 
in the plan annexed to the conveyance. 

In such casesa grant may be presumed on principle akin to 
estoppel, which is recognised id many casas. of which the cases 
of Roberts v. Karr (т) and Aspley т. Wilkes (я) may be taken as 
instances, In the first of these cases, Pratt had released to 
Compigne a piece of land described as abutting on а new road on 
Pratt’s own soil In the wider part, the land abutted on the 
road, but in the narrower part a strip of Pratt’s land intervened, 
which he said he intended to reserve. It was held by Mansfield 
C. J. that the grantor could not prevent the lessee or bis assignees 
from coming out into the road over this land. Аз the lessor said 
that the land abutted on the road, he could not be allowed to 
may that the land on which it abutted was not the road. In 
the other case, the land conveyed by a lease was described as 
being bounded on the east and north by newly made streets, 
and the plan also showed the same thing. It was held that even 
if no public street had bsen made, the lessse was entitled to a 
right of way over the places where the streets were indicated. 
The Madras High Court has applied this principle in Xuppakkal 
(died), К. Ponnuswami Chetty, Г. R. of the deceased appellant v. 
Mathan Chettiar & others (3) In my opinion the defendant 
is entitled to invoke this principle and say that as the northern 
boundary was specifically described ава common passage in the 
conveyance as well asthe plan, the grantor could not derogate 

(1) (1809) 1 Taunt 495 ; 10 К. К. 592. 

(а) (1872) L. К. 7 Ех, 298. 

(3) (1924) 47 Mad. L. J. 477. 
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from this.:position and say, that it was a passage meant for the 
vandor alone, and not for the vendee. I think therefore that 
a grant could be presumed for. the description of tbe abuttals 
contained in the conveyance. The cross-objection thus fails. 
The question that now arises is, as to what is the extent of the right 
of passage that is given by the vendor, and for what purposes can 
the vendee use it. Е ? 

Mr. De who appears for the appellant does not press the point 
found ageinst his clients by the Сост of appeal below that he 
cannot use the land for discharge of water but he contends that 
he can uso itas я passage for hie mefhors who might have egress 
and ingress over the land for the purpose of cleansing his privy., 
As the right is not based on prescription, no question of accus 
tomed user, ordinarily arises and the extent of the right has got 
to be gathered fromthe language of the document, as well as 
from the surrounding circumstances of the case, As has been 
said already the strip of land was described as a common passage. 
The description was with reference tothe clause in the partition 
deed of 1883, where this passage war set apart for going to and 
coming from the Sadarbati, and garden, which presumably stood 
at that time on both sides of this passage. It was for this purpose 
that the common passage waa set apart, and the intention: of 
Chandra Kumar, could not have been anything else but to concede 
to his evidence, a right of passage of exactly similar nature, which 
he and his co-harers were exercising in their own property. No 
evidence has been adduced to show thatthe strip was ever used 
аз а passage for wefAors, and I don't think that the defendant сап 
use it for that purpose, unless it were absolutely necessary for 
him to do во, and for which there із по proof in the present case. 
It appears from the map that the deiendant has sət apart а strip 
of land in the west of his Dag for the passage of his swa/Aors, and 
this northern strip is not even convenient for egress and ingress 
of wethors it being unconnected with any public road, either on 
the east or on the west. Mr. De contends that я right of passage 
must in general include a right to use it for all ordinary house- 
hold purposes and for tbe passage of ws/Aors, among the rest, 
and ‘relies Оп the observation of Wilson J. in Cáwnder Coomar 
Mookerfi v. Koylash Chunder 5? (1). He also cites the- decision 
of the Bombay High Court in Manskal Harilal v. Shak 
Mansklal Gordhan (2). When there is an express grant by 


(х) (1881) I. L, К. 7 Calc. 665 (674). 
(a) (1932) 1.1. К. 57 Bom. 186. 
e 
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general words, & passage might include a right of way for scavengers. 
and sweepers, particularly if the grant is in connection with 2 
building, In both the cases mentioned above there was evidence 
of the pathway being used by markos, for a considerable time 
past, and in the Calcutta case, as all the plots was found to be 
landlocked but for the lane, the swwAor passage could be justi- 
fied as an easement of necessity In the present case, а grant 
has to be presumed from the description of the northern boundary 
in the conveyance which mentions the same to be a common 
passage. The extent and-purpose of the passage were defined in 
the partition deed of 1883 as mentioned before and as there is 
ne evidence of such user at апу time past, I am unable to hold, 
that the defendant can use the land as a pathway for mefkors. 
In am rather inclined to take the view adopted by the Bombay 
High Court in Chinfamoni v. Каган}: (1), that it is certainly not 
generally incidental to a right of way that a sweeper carrying 
nightsoil should use it, for such a person is not one of the normal 
clase of servants of a household in this country. 

In my opinion both the appeal and crost-objection fail and are 
dismissed. 

No order as to costs, 


RRO Appeal and Cross- 


objection dismissed. . 
(1) (1920) за Bom, L. К. 1131, 


ната 


Before. Mr. Justice N, С. А. Есу. 
RAM KISHON RAM ВНАКАТ 


v. 


SATYA NARAIN BHAKAT AND OTHERS. 


Decree, execution of, tf barred— Decree transferred fo anether Court for 


execution but rubtsquentiy dismissed —Exoculion fled in the transferee 
Court, if fled in the proper Couri~Indian Limitation Act (IX ef 1908), 
Sek, 1. Article 182 clause ( 5). 


*Appeal from Appellate Order No, 61 of 1937, with application against an 


order of K, К. Нахга. Esq., District Judge of Murshkiabad, dated agth july, 
1937, reversing that of Nripeodra Kumar Ghose, Esq., Munsiff, and Court 
Jangipur, dated the 7th April, 1037. 


т 
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The plaintiffs obtained a decree in the Court of the Munsiff of Rampurhat 
on the 96th February, 1931. Оа ist February, 1933, tbe decree-holdecs applied 
to the Munsiif at Rampurhat for a certificate of non-satisfaction and for trans- 
fer of the decree to the Jangipur Court. The deorse was transmitted for 
execution but no further steps having been taken it was returned to the Court 
of the Munsif at Rampurhat on the and March, 1996. In tha meantime on 
the 37st January, 1936, the decroe-hokiers filed a further application foc 
exeoution at: Rampurbat, This was registered on the 18th March, 1936, and 
was transferred to the Munsiff at Jangipur for execution bat was ultimately 


dismissed on the 11th Joly, 1936. Sobsequantly on goth January, 1997, another 
application foc execntion was filed : 

Held, that the application for execution fled on Sist January, 1936, not 
having been filed ın a proper Coart within the meankig of Artile 182 clause 
(5) of the Indian Limitation Aot, the subsequent application filed on goth 
January, 1037, wes time-barred. 

Maharajah of Bobbili v. Narasaraju (BH referred to. 

Appeal and Application by the Decree-holders. 

The material facts will appear from the judgment, 


Messrs, Gopentra Nath Das and Sambhu Nath Banerjee (от 
the Appellant-Petitioners, | 

Mr, Uvrukramdas Chakravarty for the Respondent-Opposite 
parties 

The judgment of the Court was as follows : 

A preliminary objection has been put forward to the effect 
that no appeal lies in the case, having regard to the provisions of 
Section 102 of the Code of Civil Procedure. In view of the 
fact that the suit with reference to which this appeal arises appears 
to have been valued at Es 408, the preliminary objection must 
prevail, An alternative application has, however, been filed to 
the effect that the appeal may be treated as an application for 
revision, and thie application has been granted. 

It appears that the plaintiffs obtained а decree in the Court 
of the Munsif at Rampurhat оп the asth of February, 1931. This 
decree was put into execution at Rampurhat and a sum of Ва. 8o 
was realised. On the rst of February, 1933, the decree-holders 
applied to the Monsif at Ramparhat fora certificate of non-satis- 
faction and for the transmission of the decree for execution to 
the Jangipur Court in accordance witb thé provisions of section 
49 of the Code of Civil Procedure. The decree was caly trans 
mitted for execution to the Jangipur Court, but it appears that 
no further steps were taken at the Jangipur Court tcwards the 
execution of the decree with the result that on the and of March, 

(1) (1916) L, R. 431. А. 238 ; 1. L. К. 39 Mad. 640 5 24 C. L. J. 478 
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1936, the decree was returned to the’ Court of the Munsif at 
Rampurhat. "In thé meantime, on the'arst of January, 1936, 
the deéree-holders filed a further application for execution ‘at 
Rampurhat, This application appears to hara been registered 
at Rampurhat on the 18th of March, 1936, and it was subseqnently . 
transferred to the Munsif at Jangipur for execution. The appli- 
cation was ultimately dismissed on the rrth of July, 1936. Sub- 
sequently another application for execution was filed on the 3oth' 
of January, 1937, and it is with this last application that we are’ 
now dealing. The first Court held that the application dated 
the 3cth of January, 1937, had been filed in time, The lower 
appellate Court held, however that the application in question 
was time-barred on account of the fact that the previous appli- 


. cation for execution dated the-3:st of January, 1936, had not 


been filed in the proper Court in accordance with law. аз 
required by the provisions of Article 18a (5) of the Indian Limita- 
lion Act. | 

It has been argued by the learned Advocate for the pstitioners 
in this case that the application for execution, dated the 31st of 
January, 1936, was properly received by the Munsiff at Rampurhat, 
even although the decree had been transferred for execution to 
the Court of the Munsiff at Jangipur. In my opinion, however, this 
case is governed by the principles which have been laid down by 
the Privy Council in the cate of Maharajah of Bodbili v, Narasar- 
ju Peda Simkulu (т). In that case their Lordships of the Judicial 
Committee pointed out that after а decree had been transferred to 
another Court for execution, the proper Court to which a subssquent 
application for execution shoald be made was the transferee Court, 
as that the Court whose duty it then was to execute the decree so 
far as it could be executed by that Court, | 

It is quite clear from the facte of the case now befora mo that on 
the grat of January, 1936, the decree was actually pending for 
execution in the Court of the Munsiff at Jangipur and it was in that 
Court that any further application for execution should have been ' 
filed. 

It was not until the and of March, 1936, that the execution case 
was re-transíerred by the Jangipur Court to the Rampurhat Court, 
The learned Advocate for the petitioners contends that thia date, 
namely the snd of March, 1936, should be taken as the date ofa- 
final order passed on an application for execution, within the mean- 
ing of Article 182(5) of the Indian Limitation Act, and that if this 


(1) (1916) L. К. 431. А. 238 ; L L. R. 29 Mad, 640 | 24 C. L, J. 478. 
. * 
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contention is acceptad, he argues that the present application for 
execution would be in time, In my opinion, however, it cannot be 
said that any final order with reference to the application fer execu- 
tion was passed on the and of March, 1¢36. All that happered 
on this date was that tte Jangipur Court re-trantferred the execution 
proceedings to the Rampurbat Court, and these particular pro- 
ceedings remai-ed in the same condition as they were, when t! ey 
were transferred to the Tangipur Court on the 18 of February, 1933. 
It certainly cannot be said, therefore, tLat any final ord.r was passed 
on the and of March, 1936, with reference to these proceedirgs То 
my mind it is quite clear that the application fcr execution, which 
was filed on the 31st of January, 19,6, was not made tog proper 
Court within the meaning of Article 182(:) of the I: dian Limitation 


. Act. It follows, therefcre, that this case Las been rigLtly decided by 


the Court belcw, Tle appeal is therefore dismissed. 
This application for revition is, therefcre, rejected. I make no 
crder with regard to costs. 


P, R, Astlicetion for revision seredied. 





CRIMINAL REVISION. 


Before Ms, Justice A. С. R. Henderson. and Mr Justice 
N. A Khundkar. 


ANKULAL SAHA 


4 


p. 


SADHAN CHANDRA MONDAL alias SUDHAM CHANDRA 
MONDAL* . 7 


Uriwinal Procedure Code (Act V of 1898), section 102, conviction under me 
Nature af offence. E 
Where an accused bas been convicted under section 504, Indian Реса! Code, 
in order to convict him furlher under section 1cÓ6 of the Code of Crin.iral Proce- 


* dure, the offence must be of such a nature that the commission or intention to 


commit a breach of the peace must be one of the elements which would go to 
m_ke up the offence, 


* Criminal Revision case No. a15 of 193€, against the order of E, C, Mor- 


` doa. Esq. Henorary Presidercy Magistrate of Calcutta, datec 24th January, 
e А 
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Abdul Gafur v. Mahammad Mirsa (1) ; Asoks Prasanna Sal т. The King 


" Emperor (2) and Rafatulla Pramanik v. Rajeh Sardar (3) considered 


Application for Revision under section 435 of the Code of 
Criminal Procelure by the Accused. 


The material faeta will appear from the judgment. 


~ Messrs, 5, С. Talukdar and Ram Mohan Bhattacharjee for 
the Petitioner. ` 


Mr. D. N. Bhattacharjee for the Crown. 
The judgments of the Court were as follows : 


Henderson, J, :—This is a Rule calling upon the Chief Pre- 
sidency Magistrate of Calcutta to show cause why an order made 
against the petitioner under section 106 of the Code of Criminal 
Procedure should not bə set aside 


The petitioner bas been convicted of an offence punishable 
under section 504 of the Indian Penal Code, The ficts are as 
follows : 


The complainant accompanied the police asa search witness 
when they went to search a gambling den, The petitioner was in 
the street apparently standing by the door ofthe den. I suppose 
hia duty was to examine the would-be-entrants, At any rate, the 
next morning he came to the complainant’s house armed with a 
knife, abused him in filthy language and threatened to kill bim, 


The question that arises fcr decision in this Rule is whether on 
such a conviction the Magistrate bad jurisdiction to pags an order 
under section тоб of the Code of Criminal Procedure. 


The authorities are not consistent. Broadly speaking, there 
are what may be described as two interpretations......the wider in- 
terpretation and the narrow interpretation. The latter found fa- 
vour with Mr. Justice Cuming in the саве of Asoke Prasanna Bal 
v. The King Emperor, (2); the former with Mr. Justice 
Jack in the case of Rafatulla Framanih v. Rajeh Sarder, (3). 


These decisions were considered by Mullick and Patterson JJ. 
in the case of 4220] ‘Gafur v. Mahammad Mirza. (т) 
They were inclined to accept the wider interpretation, In 
giving judgment Mr, Justice -Mullick said this :—" Having 
regard to the object underlying section т106........««««..І am 

(1) (1931) L L. R. 59 Саю. 659. 

(2) (1930) 34 C. W. М. бап. 2 . 

(3) (1930) 34C. №. N. ois. 
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inclined to put a wider interpretation on the clause ‘offences iuvoly- 
ing a breach of the peace’ ani to hold that the clause includes 
not only offances which a breach of the peace is a necessary ingre- 
dient and in which a breach of the peace has actually occurred but 
includes also causes of offences in which an evident intention to 
commit a breach of the peace is expressly found.” 

Now I am bound to siy that ina matter of this kind I should 
expect the words “other ойзпсэз involving a breach of the peace” 
to refer to the actual definition of an odence in the substantive 
law, that is to say, the commission of or intention to commita 
breach of the psace must be ons of the elements which would go 
to make up the offence. Supposing a man were convicted of defa- 
mation and there wasa finding of fact that he intended to commit 
a breach of the peace, it coul 1 hardly be said that defamation is an 
ofí-nce involving a breach of the peace. | . 

Although we ara not prepared to (ост this decision, in our 
opinion it is not necessary to refer the matter to-a Full Bench. 
The Magistiate has stated that he accepted the evidence given on 
the side ofthe proseculion that the petitioner rusbed.at the com- 
plainant to assault him armed with a knife. Не was, therefore, 
guilty of an assault and should have been convicted thereof. The 
error in the Magistrate’s order is one of form only and not of subs 
tance, - 

The Rule is accordingly discharged. 

Khundkar, J. :—I agree. 


р, x. “Rule discharged. 





CRIMINAL REFERENCE. 


Before Mr. Justice А. С. R. Henderson and Mr. 
Justice А. IN. Son, — 


EMPEROR 
v. 
HIRALAL DAS.* 


Sanction to prosecute —Více-Chairman of Municipality —Criminal lrocedurs 
Code (Act V of 1898), section 197, 


*Criminal Reference No. 45 of 1939 by S, B. Bapst Esg., Additional Sessions 
Judge,24-Perganas, dated the 13th March, 1939, recommending that the order of 
the learned Sub-Igivisiona] Magistrate of Barrackpore 25 set aside. 
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A Vice-Chairman of a Municipality cannot be prosecuted іа respect of certain 
acts performed by bim in that capacity in connection with the placing of con- 
tracts for the supply of oil to the Municipality, without the sanction of the Local 
Government in view of the provisicns of sectlon 197 of the Code of Criminal 
Procedure, 1898. 

Moulvi Nur Akammed v. Segesh Chandra Sen (1) followed, 

Reference under Sec. 438 Criminal Procedure Code. 
The material facts appsar from the following 


Reference. 

* Under section 438 of the Criminal Procedure Code, I have 
the honour to transmit the record of the case noted in the margin, 
with the request that it may be laid before the Hon’ble High 
Court. 

"т Fads of the case—The accused-petitioner Hiralal Das is 
an elected Commissioner of the Baranagore Municipality and was 


~ in additiun the elected Vice-Chairman of tbe same Municipality at 


the relevant times, Не has been prosecuted under section 420/109 
Indian Penal Code before Mr, Mahmud, Magistrate, rst class, 
Barrackpore, in respect of certain acts performed by him in the 
capacity of Vice-Chairman of the Municipality in connection with 
the placing of contracts fur the supply of oil to the Municipality. 
The trial commenced on 19th Juy, 1938 and charges framed 
against the accused on 38th January, 1939. On the same date a 
petition was filed befo-e the trying Magistrate praying that since 
as Commissioner of the Municipality the accused was а public 
servant not rem vable from his office save by an order from the 
Local Government, be was protected by the mandatory provisions 
of section 157 Crimiral Procedure Code and ав no sanction from 
the Local Government was taken for bis prosecution, the whola 
procedure against him was illegal ad /i/io. This petition is filed as 
a:rial No. 117 of the D File of tho 1ecord. On ths body of the 
petition the following order has been passed by the learned Magis- 
trate: ‘This petition should hays been filed at the commence- 
rect ofthe tril, I think no sanction of the: Local Government 
is necessary io this case for the accused acted in the capacity of 
Vice-Cl airman (rot Ccmmissioner) and he can be removed by 34rd 
of the Commissioners. (See section бт Bengal Municipal Асі), 

" Agaiort this order the accused-petiioner has filed an appli- 
talion before me praying that the records of the case Ee placed 
before the Hon'ble High Court with the recommendation that the 
accused’s case being covered by section тоу Criminal Prccedure 


(1) (1934) 39 C. W. М. ро, * ө 
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Code he was not liable t» prosecution without the previous sanction 
of the Local G.v:rnment and that no such sanction having pievi- 
ously been taken, the whole procesdinzs against the accused- 
petitioner are illegal ad initio and, therefore, liable to be quashed. 

"a, Ths order recommended for revision — Тһе order of the 
learned Sub-Divisional Magistrate of Barrackpore taking cogni- 
х nce of the charge- sleet against the zcccsed. petitioner Hiralal 
Das and all subsequent proceedings in the case ав far as the case 
azainst accused Hiralal Das is concerned. 

“3. Zn what particular portion of that order the Court making 
the reference considers an error on a point of law fo exist.—In the 
whole of the taid order and all eubsequent proceedings against 
accused Hiralal Das. 

“4, The grounds ирст which, in the opinion cf the Court, the 
crie should be revessed.— The issue in this case is a pure point of 
law and although the ultimate cecirion is undoubtedly a cifficult 
one tie elements of the problem can be very clearly appreciated. 

“The argument on bebalf of the eccused-petitioner runs as 
fo'lows: The accused-petitioner is an elected Commissiorer of 
tbe Municipality апі as such not removable save by an order of 
the Local Government, Низ case is, theref. re, fully protected by 
section 197 Criminal P roceJute Code. : 

" Thz argument on behalf of the Crowa as respondent is that 
although as a Commissioner of tho Municipality the accused may 
be protected by section 197 Criminal Procedure Code the ects 
alleged to bave been committed by the accused жето committed 
in the exeicise of his office as Vice-Chairman from which office be 
is removalle by а 3rd vote of the Commissioners, It is claimed 
by the Crown as respondent that the office of Commissioner and 
the cffice of Vice-Chairman are two distinct cffices (vide section 56 
Bengal Municipal Act) ; and that although both offices are held in 
this case by the same man, the two offices entail distinct and 
different duties and responsibilities and that since it is not necessary 
to obtain the sanction of the Local Government to remove a man 
from the office of Vice-Chairman, it is also not nccessiry to take 
the sanction of tbe Local Government to prosecute him for acts 
done in the exercises of that offise. 

“ To this argument the accused petitioner replies that since no 
man can be elected to the office of Vice-Chairman uuless he 
already holds the cffice of Commissioner, all acts done by bim in 
the exercise construed to have becn done in the exercise of his 
office as Commissioner, Aad the protection given by section 197 
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Criminal Procedure Code to all acts done as Commissioner must, 
therefore, be construed to extend also to all acts done as Vice- 
Chairman. 

“ The question raised here is, undoubtedly, one of some diffi 
culty. For the reasons given below I believe that the accused- 
petitioner is entitled to succeed. In any event 1 believe this would 
be a fit case for reference to the Hon'ule High Court, as the 
point involved ie of contiderable importznce and deserves to have 
an authoritative pronouncement made thereon. 

" The learned Advocate for the accusec-petitioner relied on tLe 
Ruling in the case of Mon/vi Nur Ahammed and others v. Jogesh 
Chaniva Sen (т) e seg. In that case certain Commissioners of a 
Municipality were prosecuted for acts done in the courte of their 
duties as members of a Committee appointed under section 21 of 
the Bengal Municipal Act for the preparation of the electoral 
rolls. In that саве it was held that the members of such а Com- 
mittee appointed under section ar of the Bengal Municipal Act, 
being Commissioners, are[ublic servants within the meaning of 
section 197 Criminal Procedure Code, and as tkeir functions are 
covered by the expression ‘Official duty’ used in that secticn, 
no prosecution lies against them except with the previous sanction 
of the Lccal Government. This proposition has been -accepted 
and confirmed by Hon'ble High Court in the recent Criminal 
Reference No. 22/38. The learned Advocate arguing for the Crown 
as respondent attempted to distinguish this case by claiming that 
membership of a Com mittes appointed under section ar Bengal 
Municipal Act is not a distinct office of the same type as the 
office of Vice-Chairman. On а consideration of tbe matter I am 
not inclined to agree that the cases are so clearly distinguishable. 

“ The following observations per Khundkar, J. in bis judgment 
in the case cited Mouloi Nur Ahammed and others v. Jogesh Chandra 
Sen (2) give a clue to the correct point of view from which the 
question ought to be considered :— 


"Mr, Banerjee's contention is that ‘Official duty’ must refer 
to duty properly attaching to the office from which only the Local 
Goveroment or some higher authority can remove the officer or 
by sanction permit his removal. After anxious consideration we 
are not prepered to give effect to such contention, It would, in 
our judgment, toa large extent defeat the immunity from irre 
ponsible, frivolous or vexatious protecutions which the section 


(1) (1924) 39 C. W. М, зо, 
(a) (1934) 39 С. №, №. 20 (25). 3 . 
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extends to public servants, were we to interpret the words "official 
duty" in tbis narrow sense, for there are occag'ons when public 
servants are called upon to perform, and do properly and legally 
perform, duties which do not fall strictly and literally within the 
tasks appertaining to the particular appointment or office which 
they may at the moment be holding.” 


“Viewed in the light of the abova observations the praycr of 
the accused-petitioner in the present case appeara to be entitled 
to succeed. The Crown argument in this case, if accepted, leads 
in my opinion to an anomalous posiion, The duties and res 
ponsibilities of the cffice of Vice-Chairmar, which entails executive 
action are obviously cf a more serious nature than the duties 
and responsibilities of the offica of Commissioner, Furthermore 
no man can be elected to hold the office of Vice-Chairman unless 
he already holds the office of Commissioner. If the Crown argu- 
ment in this case is accepted it would mean that although asa 
Commissioner a man is entitled to the full protection of section 
197, Criminal Procedure Code the same man would lose that 
protection if, in addition to his office is Commissioner, he is 
elected to hold the much more responsible office of Vice-Chair- 
man, Such а atate of thing is, manifestly, against public policy 
and could not have been intended by the legislature. In this 
view of the case I believe that the prosecution of the accused- 
petitioner for acts done іо the exercise of his office as Vice-Chair- 
‘man, initiated without the previous sanction of the Local Govern 
ment is contrary to the mandatory provisions of section 197 
Criminal Procedure Code and is, therefore, illegal ай initio and 
ought to be quashed. 

“For these reasons I would recommend that this isa fit case 
for the exercise of revisional jurfKiction vested in the Hon'bl 

High Court,” d 


Messrs. Probodh Chandra Chatterjee, Lalit Mohan Sanyal and 
Furnendu Sekhar Basu for the Reference, 


Му. Satindra Nath Mukherjee against the Reference. 

The following judgments were delivered : 

Henderson, J. :—This is a Reference under section 438 of 
the Criminal Procedure Code made by the learned Additional 


Sessions Judge of 24 Parganas and it involves? a short point 
of law. 


The petitioner is a commissioner of the Baranagor Municipality 


and he waselected a ViteChairman. The prosecution case is 
Ф 
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CRIMINAL, that taking advautage of his position as such, he abetted the 
1979. other accused in cheating the Municipalty, The point raised 
behalf of th ij ia that h t b secuted with- 
Einige on behalf of the peliiioner ів tha e cannot be prosecuted w 
v. out the sancti.n of the Local Government in view of the provisions 
Hiralal Das. 


of section 197 of the Cole of Criminal Procedure. 
Henderson, F., The Reference has been opposed cn behalf of the Crown and 

г the cortention of the learned Deputy Legal Remembrancer is that 
inasmuch as the petitioner can be removed from his ссе as Vice- 
Chairman by a vote of two-thirds of the Commistioners under the 
provisions of section 6r of the Bengal Municipal Act, Section 197 
bas no application t» the proceedings. 

In our judgment it is impossible to divorce the position of 
the petitioner as Vice-Chairman from the pcsition as Commis- 
sioner. He was silla Commissioner while acting as Vice-Chair- 
min, and indeed, unless he was a Commissioner, it would be 
impossible for him to be appointed to the office. If the position 
were that any body could be appointed to the post of Vice- 
Chairman, the argument of the Crown night bave some force in 
it, In fact, however, in discharging the duties of that cffice, the 
petitioner was w rking as a Commissioner. 

This point came up for consideration in connection with 
another matter in the case of AMowlpi Nur Ahammed v. Jogesh 
Chandra Sen (т), The reasoring on which that decision was 
based applies to ' the facts of the prescnt case and we respectfully 
agree with it. 

We асс idingly accept the Refererce and direct thit the 
Eroceedicgs pending against the petitioner be quashed. If it is 
desired to take further proceedings against bim, the sanction of 
the Local Government must be obtained. 


. Sen, J. :—I agree, 
A Т, M, Refsrence accepted, 
(1) (1934) 29 C. №. № 20. , | р 
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APPELLATE CIVIL. 
Before Mr. Justice R. C. Mitter and Mr. Justice B. N. Raw. 


С. P. STEWART, COLLECTOR AND DEPULY COMMIS. 
SIONER OF SYLHET, MANAGER OF THE ESTATE 
OF KUMAR GOPIKA RAMAN ROY, A 
WARD OF COURT UNDER THE 
COURT OF WARDS, ASSAM. 


v. 


BROJENDRA KISHORE ROY CHOUDHURY.* 


Ultra vires—Assam Court of Wards (Amendment) Act, 1037, Sec. 10 С, if 
Ultra Vires Gesernment of India Act, 1935, See. 107— Review — Civil 
Procedure Code (Act V of 1908), О 47, Р. I—*Any other suficient reason’, 
meaning of — Excusable fatlurs—Assam Court ef Wards Act, Sec. i(3)— 
Notification, tf has retrospective effect Retrospective operation of an Aci 
Bgfect of erder granting rewiew—Order allowing execution of decree— 
Appeal against order, tf lies—Civil Procedure Code, Secs. 2(3), 47— 
Subordinate and dominion laws, repuguanty ef. 


Section то C, inserted in the Court of Wards Aot In force in Assam by the 
Assam Court of Wards (Amendment) Act, 1937, із not void by reason of 
anything contained In section 107 of the Government of India Act, 1935. 


The words ‘Civil Procedure’ In the Concurrent Legislative List exclude 
matters relating to jurisdiction and powers of Court. 


If the dominant law bas expressly or impliedly evinced its Intention to cover 
the whole field, then a subordinate law in the same field is repugnant and thero- 
fore inoperative. Whether and to what extent in a given casa, tho dominant 
law evinces such an intention most necessarily depend on the language of the 
partioular law, 


Asbarle McLean Re Firth (1) referred to. 


Unless the Assam Court of Wards (Amsadment) Act, 1937 itself clearly 
authorises the issue of a notification with retrospective effect, it must be presu- 
med that such a notification із forbidden that is, a retrospective notification 
appointing a date for the commencement of the Act earlier than tho date of 
the notification itself ls wira vire s. 


* Appeals from Original Orders Nos. 91 and 9з o? 1939, against Lhe orders of 
Kali Prossnna Piplal, Esq, Subordinate Judge, and Court, of Sylhet, in Review 
Caso No. 84 of 1938, and Mortgage Sult No. 253 of 1932, respectively, dated tha 
Sist January, 1939 and Appeal from Appellate Order No. 226 cf 1038, against 
the order of N. L. Hindley, Esq., District Judge of Sylhet, dated the goth June, 
1938, affirming that of S, C. Banerjee, Esq., Subordinate pe znd Courts 
Sylhet, dated the gth February, 1938. 

(0) (1930) 43 Can. L. R. 478. 
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Hence the Gaxette notification of January 12, 1938, appolnting as the date 
of commencement of the Act not а subsequent date, bat а previous date, name- 
ly November ©, 1937, was nitra vires; that is, the Court can give effect Lo the 
Act us from January 12, 1938 instead of November 5, 1937, which is ihe date 
mentioned in the Assam Government notification 


Obiter ı Ап Act is not to have a retrospective operation unless the 
intention of the Legislature that It should be so construed is expressed in plain 
aod unambiguous language. 


Where a statutory order із made on a certain date, Courts can give cffect to 
itas from a subsequent date, on the ground that it was not known to the public 
Section 10 C of the Assam Court of Wards (Amendment) 
Act, 1937, was not known to the public as being in force until January 12, 
1938 ; hence the Court can give effect to it as from that date Instead of Novom- 
ber 5, 1937, which is the date mentioned la the Assam Government notificatloa 
and that the Act has been in operation from January 12, 1938. 

Foknsen v. Sargant and Sons (1) referred to. 

The expression "any other sufficlent reason" occurring in Order 47, Rule 1 of 
the Code of Civil Procedure, 1:608, means any other sufüclent reason analogous 
to those specified immediately preceding, that is to say, to excusable [allure to 
briog those to the notice of the Court new and important matter, The fact 
that section 10 C of the Assam Court of Wards (Amendment) Act, 1937 was 
ultra vires, was in the presen: сазе ап excusable failure, 


Chhajuram v. Neki (2) referred to. 3 


The Court stayed executlon of decrte оп November 16, 1938 on ап appll- 
cation by the appellant on the ground that the Court of Wards in Asem had 
taken possession of the property of the mortgagor and section 10 C of the Assam 
Court of Wards (Amendment) Act, 1937 was а bar to execution. Subsequently 


areview of this order was applied for under O.47, R. 1 of ths Code of 
Civil Procedure, 1908 i 


Held, that there was sufficient reason for entertalning the applicaticn for- 


review, The applicant's failure to Infer the assent of Governor-General was 
excusable : 


Held, also, that an appeal lay under весе 47 of the Code of Civil Ргосейш ө, 
1998 agalost the order granting the appliostion for review as the net result of 
the review was an order relating to execution of decree, l 


Appeals by the Applicant, 

Application for stay of execution. 

The material facts appear from the Judgment, 

Dr. S. C. Basak, Messrs, Hemanta Kumar Das and Jyotish ` 
Chandra Dutt for the Appellant in Nos. 9t and c2. 

Afr. Priya Natk Бый for the Appellant in No. 226. 


a) (1018) 1 K. B. 101, . 
(2) (1922) L. К, 49 I, А. 144 ; 55 C. у. 1, 459. ` 
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Mr. Н, D. Boss, Dr. Nares Chandra Sen Gupta, Messrs, 
Birendra Kumar Ds, Bama Prasanna Sen Gupta and Ramenára 
Молот Chatterjee for the Respondent in Nos. от and 9a. 

Dr. S. C. Basak and Mr, Hemanta Kumar Das for the Res 
pondeot in No. 226. 


C. А, V. 
The judgments of the Court were as follows : 


Appeal No. от of 1950 (F. М. А.) 

Bau, J. :—-This is ап appeal from an ord:r pasted оп January 
31, 1939, by the Second Subordinate Judge, Sylhet. The appellant 
is the Collector and Deputy Commissioner of Sylhet in his capacity 
as Manager of the estate of Kumar Gopika Raman Roy, a Ward 
of Court under the Court of Wards, Assam. Tle respondent is 
Brojendra Kishore Roy Choudhury of Сошіроге in the District of 
Му rensingh in Bengal, 


The facts, so far as they are necessary for the purposes of this 
appeal, can be briefly stated. 

The respondent lent to the aforesaid Kumar various sums of 
money aggregating to Rs. 7 lacs on 5 simple mortgage bonds and 
obtained a decree thereon for the sale of tha mortgaged properties. 
On November 16, 1938 the learned Subordinate Judge, on an 
application by the Deputy Commissioner, Sylhet, stayed execution 
on the ground that the Court of Wards іп Assam had taken pos- 
scsaion of the property of the mortgagor and that in consequence, 
section IoC interted by the Assam Court of Wards Amendment 
Act, 1937 (which was passed by the Assam legislature after 
April r, 1537) operated аз a Баг to execulion, Subsequently, 
there’ was ап application on behalf of Brojendra Kishore Roy 
Choudhury for review of the Subordinate Judge’s order of Novem- 


ber 16, 1938, on the ground, amongst others, that the aforesaid . 


section xoC inserted Ly the Court of Wards Amendment Act did 
not and could not affect his right to proceed with the execution 
under the provisions of the Civil Procedure Code. On January 
31, 1939, the Subordinate Judge granted the review, holding that 
the aforesaid section 10C was repugnant to certain "existi.g Indian 
Laws” falling in the Concurrent Legislative List in the Seventh 
Schedule to the Government of India "Act,'1935, and not having 
been reserved for the consideration, or received the assent, of the 
Governor-General as required by section 107 (3) of the said 
Government of India Act was void to the extent of the repugnancy 
by virtue of section 107 (1) of the same Act. | 

The mais question rdised before us in this appeal is on'the 
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constitutional] point just mentioned, namely, whether section 
10C inserted by the aforesaid Assam Act is void. 

Before dealing with this question it is necessary to dispose of 
certain preliminary points raised. It is contended by Dr. Basak 
on behalf of the appellant that the order granting the review was 
without jurisdiction, inasmuch as the case does not fall within the 
limits laid down by Order 47, Rule r of the Civil Procedure Code. 
This rule provides in effect that the application for a review must 
be based upon (i) the ditcovery of now and important matter or 
evidence which after the exercise of due diligence was not within 
the applicant’s knowledge or could not be produced by him at the 
time when the original order was made; (ii) some mistake or 
error apparent on the face of the record or (Ш) any other sufficient 
reason, In the present case wa do not think that (i) or (ii) applies, 
but (ii) does, As interpreted by the Privy Council in the case 
of Chhajuraw v. Noki (1) the expressicn “any other sufficient 
reaton” occurring in this rule means any other sufficient reason 
analogous to those specified immediately previously, that is to say, 
to excusable failure to bring to the notice of the Court new and 
important matter. We find that in the case there was sufficient 
reason of this kind. Assuming for the moment that the impugned 
Assam Act needed the Govarnor-General’s assent to make it 
completely effective, it wag a natural presumption for anybody to 
make that the necessary assent had been obtained. It is true that 
ifthe applicant for review had taken care to study all the Assam 
Gazette notifications that appeared from time to time, be would 
have noticed that in the Gazette of November 17, 1937 the Act 
in question had been notified as having received the Governor's 
assent on November s, 1937, From this he could have inferred, 
had he been familiar with the provisions of the new Government 


of India Act relating to assent and refervation, that the Assam Act 


had neither been reserved for the consideration of the Governor- 
General nor received the Governor-Genera?s assent. We cannot 
however hold that his failure to infer this omission and immediately 
to see its consequences was inexcusable, The new Government 
of India Act is along and complicated measure which came into 
operation comparatively recently (on April 1, 1937); even the 
Courts bave not yet bad time to familiarise themselves with its 
provisions, much less the ordinary citizen. We think therefore that 
the learned Subordinate Judge had jarisdiction to entertain the 
application for review. 
(1) (1922) L, К, 49 L A. 144 1 36.C. L.J]. 459. е 


Vou. LXIX.] HIGH солт. 571 


The second preliminary point which grises in this case is based Cm. 
upon a fact which we ourselves noticel for the first time during 1939. 
the hearing of the appeal, The Assam Act containing the impugned 3 Berton 


section тоС received the Governor's assent on November 5, 1937 ; ov. 
but it did not, merely on this ground, come into force on that date. ees 
The Act contains & special commencement clauss; section 1(3) — 
provides that it shall come into forze on such date as the Provincial Raw, F : 
Government, may, by notification in the Local Offcial Gazette, 
appoint in this behalf, Nothing appears to have been done under 
this provision until in the Assam Gazette of January 12, 1938 it was 
notified that “ths Governor directs that tha Act shall come into 
force from November 5, 1937." The question arises whether a 
notification of this kind appointing a date ior the commencement 
of the Act earlier than the date of the notification itself, was 
inira pires, To use a convenient term, is a retrospective notification 
» Of this kind infra virus? 

The usual rule that an Act is not to haye retrospective operation 
unless the intention. of the Legislature tbat i: should be so construed 
is expressed in plain and unambizuous language does not in terms 
apply to the pressnt case, The question heze ie whether a notifica- 
tion under the Act, rather than the Act itself, can have retrospec- 
tive effect It seams to us that the sams considerations that have 
led to the enunciation of the rule against retrospective operation 
of statutes would also lead to the adoption of a similar rule in the 
case of statutory notification. That is to ағу, unless the present 
Act itself clearly authorises the issue of в notification with retro 
pectiva elect, it must ba presumed that such а notification is 
forbidden, It is seldom that retrospective notifications are contem- 
plated ;and on the rare occasions when they are contemplated, it 
is usual to say so plainly. Thus in section 1 of the Transfer of 
Property Act, 188: power is given to any Provincial Government 
from time to time by notification in the Official Gazette to exempt 
“either retrospectively or prospectively " any part of the province 
from certain specific provisions of the Act, Similarly in section 3 
of the Indian Succession Act, 1925, power has been given to the 
Provincial Government by notification in the Gazette “ elther retros- 
pectively from the roth day of March, 1865 or prospectively " to 
confer exemptions from the operation of certain specified provisions 
of the Act, There is no similar provision in the impugned Assam 
Act, as regards the notification under secticn 1(3). On the contrary 
the nature of some of the provisions of the Act is such that a 
retrospective notification cannot haye been in the contemplation of 
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the Legislature. To take an example, the new section roC debars 
execution of decrees against a ward fora certain period of years; 
supposing the Assam Government did nothing under section 1(3) 
for a whole decade after the passing of the Act and then suddenly 
issued a notification bringing the Act into operation retrospectively 
from November 5 1937, what would be the effect on any executions 
already levied? The very fact that the Act contains no provision on 
this point is an indication that such a notification was not intended 
by the Legislature. 

Another argument pointing to the same conclusion is furnished 
by the very existence of section 1(3). Let us consider what the 
position would have been withcut this sub-section. Under section 5: 
of the Assam General Clausss Act, rg15,.as modified by the 
Government of India (Adaptation of Indian Laws) Order, 1937, 
where an Assam Act ів not expressed to come into operation on а 
particular day then, if it is an act of the Legislature, it shall come 
into operation on the day on which the assent thereto of the 
Governor is first published in the Official Gezette, Therefore it 
would have been within the power of the Provincial Government 
to bring the impugned Act into operation on any date of its own 
choice by the simple device of notifying the Governor’s assent 
on the desired date. Thus, ifthe Provincial Government’ desired 
to bring the Act into operation on November 5, 1937, itself (which 
was the date on which the Governor assented to the Act) the 
Gazette notification intimating the -fact of assent could have been 
published on the very date ; if it was desired to bring the Act into 
operation on some subsequent date, the Gazstte notification of 
tbe assent could have been delayed until such subsequent date. 
Therefore even without section 1(3) it was within the power of the 
Provincial Government, by suitably regulating the publication of the 
Governors assent, to bring the Act into operation whenever it 
chose, Whatthen could have been the intention of section 1(3)? 
It could only have been this: The Legislature considered that 
it would be a hardsbip to the general public if the first intimation of 


‘the Governor's assent to the new Act was also to be the date of its 
commencement, :Therefore, by way of allowing a breathing space, 


the Legislature enacted section 1(3) empowering the Provincial 
Government bg notification іп the Gszstte to appoint a suitable 
date’ for the commencement of the Act. But what the Assam 


Govert ment did in this particular case was exactly the reverse of 


what we think was intended by the Legislature. The Governor 


-assented to the Acton November 5, «937. -This fesent was first 
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intimated to the public Бу а Gazette notification of November 17, 
1937, but instead of allowing a breathiog space, the Grzstte noti- 
fication of January re, 1938 appointed, as the date of commence 
ment of the Act not a subsequent date, but a previous date, namely 
November 5, 1937. To uphold this notifica:ion in its entirety would 
be to defeat what we consider to have been the plain intention of 
the Legislature, 

For all these reasons we hold that tbe aforesaid notification of 
January 17, 1938, was wifra vires. The question, however, arises 
whether even so, the whole of the notification must be rejected or 
whether it is open to us to sever it and say that it is bad only as 
to the period between November s, 1937, and January ir, 1938 
(inclusive) and good as to the period thereafter. No reported 
decision exactly in point bas been cited to us, but our attention 
has been invited to the case of Johnson v. Sargant & Sons (1), 
where an order made by the Food Controller though dated May 16, 
1917 was held good as from May 17, 19:7 on the ground that it 
_ first became known to the public on the latter date. -As we have 
already said the case is not exactly similar ; but it does show that 
where а statutory order is made on a certain date, Courts can sever 
it and give effect to it as from a subsequent date, on the ground tbat 
it was not known to the public until the latter date. In tbe case 
before us, the impugned Act was not-known to the public aa being 
in force until January 12, 1938 ; therefore on the above principle, 
wo can give effect to as from that date instead of November 5, 

1937 which is the date mentioned in the Assam Government's. noti- 
fication. So long as the notification can be severed in this way, it 
seems to us immaterial that the rejected part is bad not only for 
the above reason but alto as being ж/а vires. Accordingly we 
hold that the Assam Act in question has been in operation from 
January r2, 1938. к 

There is one other preliminary point that requires to be noticed 
before we take up the main question raised in this appeal It is 
contended before us оп behalf of the respondent that once we 
hold, as we have held, that the Subordinate Judge's order granting 
the review was an order within the jurisdiction, no appeal against 
that order lies except on the limited grounds mentioned in Order 
47, Rule 7 (1) of the Civil Procedure Code. We do not think 
that this objection is sustainable, for the net result of the review 
was that the application of the Deputy Commissioner, Sylhet, 
for a мау of the original execution proceedings was rejected. In 
deed, this wasewhat the Subordinate Judge said in the last part 

(1) [1918] 1 К. В. 101. • 
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of his order of January 31, 1939. This part of the order, deter- 
mining, as it did, a question within section 47 of the Code of Civil 
Procedure relating to the execution of the decree waa itself a “ае- 
cree” within the meaning of section a (2) of the Code. Therefore an 
appeal lies from it as froma decree and consequently it can be 
attacked upon any ground which the appellant chose to take. 

We now turn tothe real question in this appeal, namely, how 
far the new section тоС is operative. The new section must be 
read along with the sections that precede and follow, all of which 
have teen considerably modified by the amending Assam Act 
in question. We may explain at tbe outset that the Court of Wards 
Actin force in Assam is the Bengal Court of Wards Act, 1879, 
with certain modifications. The only provisions of that Act which 
are relevant forthe purposes of this appeal are section ТОА, 
section 10B, section 10C and section тор, Prior to their amend. 
ment by the impunged amending Act the effect of these sections 
was briefly as follows :— 

Section rod provided that whenever a Court of Wards assumed . 
charge of any person or property, it was to publish a notice calling 
upon all creditors having claims against the Ward or his immoveable 
property to submit them in writing to the Court of Wards. The 
Court of Wards was also to make on its own motion such enquiry 
as it thought fit to ascertain the particulars of all claims against the 
Ward or his property. The Court of Wards was then to frame a 
schedule of all claims submitted by creditors or ascertained by 
enquiry. s 

SSedion ro B provided that every creditor submitting a claim was 
to furnish full particulars thereof. 

Section ТОС provided “If a Civil Court has directed any process 
of execution to issue against any immoveable property of a ward 
or the rents thereof or any crops standing thereon, the Court of 
Wards may, at any time within one year after it assumes charge of 
such property, apply to the Civil Court to stay proceedings in the 
matter of such process ; and the Civil Court may, on such terms 
regarding interest or compensation for delay as may appear to be 
just and reasonable, stay such proceedings for such period as it 
may deem fit.” 

Finally section roD provided that on the framing of the sche: 
dule under section roA the Court of. Wards was to proceed to in- 
vestigate the claims and to decide which of them were to be 
wholly or partly admitted or wholly or partly rejected and to 
communicate its decision in writing to éach claimant concerned, 

е 
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These sections should be read with the old section 48 dealing 
with the application of the income of the ward’s estate, It pro- 
vided, inter alia, that the liquidation of debts payable by ths 
ward was, eubject to certain rules of priority ae regards Crown 
dues, etc, one of the purposes to which the Income of the estate 
wasto be applied, The scheme underlying all thete provisions 
wag evidently that the Court of Wards should itself ascertain the 
debts of the estate and provide as far as possible for their repay- 
ment without undue interference from the Civil Courts, these Courts 
being given а judicial discretion by the old section тоС to stay their 
band for such period as they might think fit. Subject to these 
provisions, the law that applied to the execution of decrees against 
wards of Court was the general law contained in the Civil Pro- 
cedure Code. Two provisions of this general law require parti- 
cular notice, First, section 51 of the Civil Procedure Code which 
states that subject to such conditions and limitations, as may bs 
prescribed (by rules under the Code), the Court may on the appli- 
cation of the decree-holder order execution of the decree by one 
of certain specified methods, Then, we have Order ar, Rule 
24 which states that when certain preliminary measures have been 
taken, the Court shall, unless it sees cause to the contrary, issue 
its process for the «execution of the decree. The result of these 
general provisions was that save as provided by the old section 
10C of the Court of Wards Act, a Civil Court was normally bound 


‘to order execution upon the application of the decree-holder. 


This was the “existing Indian Law” within the meaning of section 
311 (2) of the Government of India Act, 1935, when the impugned 
Assam Act came into operation.- This amending Act, amongst 
other things, substituted new sections тоА, roC, and 10D for 
the old sections and modified section 10B. The new sections 
10À and 10D as well asthe modified section 10B require little 
comments Although they make certain changes in the old sec- 
tions, they substantially retain the cld procedure whereby the 
Court of Wards was to notify the creditors, investigate their 
claims and decide which of them were to be admitted and to 
what extent. The new section 10C, however, requires to be set 


` out in АШ; 


(х) Where any property itin charge of the Court of Wards 
no Civil Court shall execute any decree or order against the 
person or property of the ward within four years from the date 
of the commence ment of the Assim Court of Wards (Amendment) 
Act, 1937, от from the date “of the-aseumption of chargé of the 
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Сүн; property by the Court of Wards, whichever is later, and for seven 
1939. years thereafter if the interests due under such decree or order be 


G. P. Stewart paid in full every year during the said seven years, 
+. “In calculating the period of limitation applicable to an appli- 
s [ostia cation for the execution of a decree or order, the time during which 
кау the execution of such decree or orderis barred under this sub- 
eed section shall be excladed. 

“(a) Except as provided ih section 203 A (tic) no property 
in charge of the Court of Wards shall be sold by any revenue 
authority under the law so long as the Court remains in charge 
thereof," 

It will ba seen that the new section roC altogether prohibits 
a Civil Court from executing any decree against the ward fora 
certain specified period, whereas under the old section 10C the 
Court had only a judicial discretion to stay proceedings on 
terms. | ; 

It is to be noticed further that the amending Act made a slight 
change in the old section 48 by providing specifically for the 
payment of interest at not more than 434% per annum on all 
debts incurred by the Court of Wards on bebalf of the ward (vide 
clause 2 under class тт of the new section 48). 

It ie clear that if the new section 10C is operative and if it was 
in operation, as we have held, at least from and after January 12, 
1938, the execution proceedings applied for by the respondent 
in July, 1938, cannot ро ор, in view of the bar imposed by the’ 
section. Is the new tection IoC operative? The contention 
. ofthe respondent is that it is not. The argument is that it is 

repugnant to certain “existing Indian Laws" namely, old section 
тоС of the Court of Wards Act itself and section бт as well as 
Order a1, Rule 24 of the Civil Procedure Code, with respect to 
one of the matters enumerated in the Concurrent Legislative 
List, namely, Civil Procedure, and is consequently void under 
section 107 (1) of the Government of India Act, 1935, not having 
received the Gcvernor Generals assent under scction 107 (2), 
This raises ccnstitutional issues of great importance, both as to the 
meaning of “repugnancy” in section 107 and as to the true 
context of the entry “Civil Procedure” in the Concurrent Legislative 
List. 3 

Meaning of "repugmancy". It is sometimes said that two laws 
cannot be said to be properly repugnant unless there is a direct 
conflict between them, as when one says “Do” and the other 
“Don”; there is no true repugnanoy, according eto this view, if 
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itis possible to obey both the laws, For reasons which we shall 
set forth presently, we think that this is too narrow atest, there 
may well be cases of repugnancy where both laws say “Don’t,” 
but in different ways. For example, one law may say “No person 
shall sell Liquor by retail, that is, in quantities of less than 5 
gallons at a time" and another law may say, “No person shall 
sell liquor by retail, that is, in quantities of less than 10 gallons 
ata time.” Here, it is obviously possible to obey both laws, by 
obeying the more stringent of the two, namely the second one ; 
yet it is equally obvious that the two laws are repugnant, for to 
the extent to which a citizan is compelled to obey one of them, 
the other, though not actually disobeyed, is nullifisd. This was 
the type of repugnancy that arose for consideration in A/torney 
General for Ontario т. Attorney General for the Dominion (1): 
The Canada Temperance Act, 1886 (a Dominion Act) contained 
one set of prohibitions, while the Ontario Act 53 Vict, C 56 (а 
Provincial Act) contained another and a rather different set. 
Their Lordships of the Judicial Committee of the Privy Cotncil 
held that where the prohibitions of the Dominion Act were or 
might be in -actual operation the Provincial Act was or would be 
inoperative by reason of repugnancy ; but where the former were 
not in actual operation (by reason of their not having been 
locally adopted), there could be no repugnancy (pp. 369, 370 
10C—cit) 

The question of repugnancy or inconsistency has arisen and 
been considered in several Australian cases, with reference to 
rection 109 of the Commonwealth of Australia Constitution Act 
which provides that when a law of Stete is inconsistent with a 
law of the Commonwealth, the latter shall prevail and the former 
shall to the extent of the inconsistency be invalid. (A summary 
of the cases will be found in Wynee’s Legislative and Executive 
Powers in Australia and in Street on Ukra Vives), In the earlier 
cases [¢. ж. Federated. Sare Mills Gc, Emtloyess v. Moore (2), 
Australian Boot Trade Employs ч. Whybrow (3), Federated 
Engins Drivers с. of Australia v. Adelaide Chemical and 
Fertiliser Со. (4),] the test of inconsistency adopted was whether 


* it was possible to obey both the competing laws, But in the 


case of Clyde Engineering Со. v. Comdurn (5), where the conflict 

was between an award of the Conciliation Court providing fora 

working week of 48 hours and a New South Wales Act providing 
(1) [1896] А. C. 348. (a) 8 Cen, І. R, 465. 


(3) 10 Can. I, R. 266, i (4) (28 Can. L. R.1, 
(5) 37 Can. L, К. 466, 
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for payment of overtime for any work in excess of 44 hours, it 
was recognised that the test was too narrow, Isaacs, J. observed 
that two statutes imposing respectivly twenty and twenty five lashes 
for robbery might in sense be both beyond by infliction of forty five 
lashes and be therefore propounded a more satisfactory test thus: 
“If, however, a competent Legislature expressly or impliedly evinces 
its intention to cover the whole field, that is a conclusive test of 
inconsistency where another Legislature assumes to enter to any 
extent upon the same field.” (p. 490 roC-cit) It is unnecessary 
to mention all the subsequent Australian cases where this toat 
was adopted ; we content ourselves with citing only Axparts Mc- 
Lean ; Re Firth (1), where Dixon, J. observed that “inconsistency 
depends on the intention of the paramount legislature to express 
by its enactment completely, exhaustively, or exclusively what 
shall be the law governing the particular conduct or matter to 
which its intention is directed. When a Federal Statute dis- 
closes such an intention, it is inconsistent with it for the law ofa 
State to govern the same conduct or matter.” 

In Canade, of course, apart from a few exceptional provisions 
such as those relating to agriculture and immigration, the Consti- 
tution Act itself does not confer any concurrent powers of legisla- 
tion, There are only two legislative lists, but it has been settled hy 
a long line of Privy Council decisions that “there can be a domain 
in which Provincial and Dominion legislation may overlap, in which 
case neither legislation will be wéfra vires, ifthe field is clear but 
that if the field is not clear and in such a domain, the two legisla- 
tions meet, then the Dominion lagislation must prevail” [ Grand 
Trunk Кайшау of Canada т. Attorney: General of Canada (з). 
Once again, therefore, we are led to the same test as that pro- 
pounded by Isaacs, J. “Is the field completely occupied by the 
dominant Legislature? " In England the question of repugnancy 
has been considered chiefly in relation to bye-laws and the general 
law of the land, a bye-law being treated as ийт vires if it is 
repugnant to the general law, In Gente] v. Kass (3), Channel, J. 
has elucidated the meaning of repugnancy thus: “A byelaw 
is not repugnant to the general law merely because it creates 
a new offence and says that something shall be unlawful 
which the law does not say is unlawful. It ie repugnant if 
it makes unlawful that which the general law says is lawful. 
It is repugnant if it is expressly or by necessary implication 
professes to alter the general law of the land. -I say 
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‘by necessary implication’ because I have in mind the cases with 
respect to byelaws prohibiting pertons from travelling on railways 
withont a ticket. In those cases bye-laws which impose the same pe- 
nalty as the general law without making & fraudulent intention part. 
of the description of tbe offence have been held to be bad, because 
the statute creating the offence says that there must be a fraudulent 
intention on the part of the person charged with travelling with- 
out a ticket and the bye-law therefore by implication alters the 
general law. Again, a bye-law ie repugnant if il adds something 
inconsistent with the provisions of a statute creating the same 
offence, but if it adds something not inconsistent, that is not 
sufficient to make the bye-law bad a3 repugnant.” All the positions 
„are really reducible to the single test of the “occupied field” ; for 
in the firat and the last iJustrations, the ground not being covered 
by the general law, there is no repugnancy and in the others, the 
ground is already covered, so that the byelaw is repugnant. In 
Strickland v. Hayes (т), a bye-law which provided that no 
person shall use profane language in any street was held to be 
bad, because tha general law namely, the Town Police Clauses 
Act, 1847, dealing with precisely the same subject, required that 
annoyance should be caussd by the language used in order that 
there might be an offence. In Z'Aemas v. Swifers (з), а bye-law that 
no person shall frequent or use any street for the purposes of 
betting was held to be good and not repugnant to the general law, 
the Metropolitan Streets Act, 1867, Section 33 of which provided 
that any three or more persons assembled together in any part of 
a street for the purpose of betting sball be liable to a penalty. 
The ground of the decision was in effect that the general lav in 
this case did not occupy the same field as the byelaw: the one 
was concerned with the subject of street obstruction and the other 
with that of betting. In Gente? v. Kajps (3) (supra) a byo- 
law providing that no person shall use offensive language in a tram- 
car was held to be consistent with the Town Police Clauses Act, 
1847 which punished any person who in any street used offensivs 
language to the annoyance of the residents or passengers, because 
the latter law (relating, as it did, to nuisances ina streets) did not 
intend to deal with or affect the power to make bye-laws under 
special circumstances and dealing with particular places (namely, 
bye-laws relating to nuisances is fram-car). 


(1) [1896] x Q. B. 290. 
(я) [1900] 1 Ch. D. то. 
(3) [tga] К. В. 160. * 
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The pricciple deducible from the English cases, as from the 
Canadian caser, seems therefore to be the same as that enum 
ciated by by Isaace, J. in the Australian ¢¢-Aowr case (1) : if the 
dominant law has expressly or impliedly evinced its intention 
to-cov.r the whole fiel^, then a subordinate law in the same field 
is repugnant and therefore inoperative. Whether and to what 
extent in a given case, the dominant law evinces such an 
intention must necessarily depend on the language of the particular 
law. aon 
- Context of the entry relating to “Civil Procdurs? in the Com 
current Legislative List. 

The first part cf the fourth entry in the Concurrent Legislative 
List in the Seventh Schedule to the Government of India Act, 
1935 reads “Civil Procedure, including the law of Limitation and 
all matters included in the Code of the Civil Procedure at the 
date of the passing of this Act.” Some difficulty is created by 
the last part of this item: “all matters included in the Code of 
the Civil Procedure, etc.” It so bappens that the Code contains 
certain provisions relating to the jurisdiction and powers of Couits, 
e g., tee Part I of the Code, Sections о—25 dealing with ‘‘Jurisdic- 
tion and Res judicata,” Section 42 dealing with the powers of 
Courts in executing transferred decrees, Section 75 dealing with 
the power of Courts to issue commissions, and eo on. But merely 
because of this, it does not follow that ‘Civil Procedure” in the 
Concurrent Legislative List includes every thing relating to 
the jurisdiction and powers of Courts. So to hold would be 
completely to wipe out the second entry in the Provincial Legis- 
lative List “Jurisdiction and powers of all Courts-except the 
Federal Court with respect to any of the matters in this list," 
It is true that where & subject might fall either in the Concurrent 
Legislative List or in the Provincial Legislative List, section 10c 
"makes the íormer the dominant list, but this principle cannot 
apply where the result would be to rob the Provincial entry of 
all its context. In Canada, for example, “Marriage and Divorce” 
is in what we may call the Federal List, which by virtue of sec- 
tion от of the British North America Act is the dominant list ; 
but "the solemnisation of marriage in the Province" is in the Pro- 
vincial List. If the Federal entry were held to include everything 
appertaining to marriage or divorce, the Provincial entry would be 
reduced to a cipher. Accordingly it was held in Re, Marriage 
Reference (2) that the entry in the Federal List relating to marriage 


(1) зу Can. L. К. 466, . (2) [1912] A. C. 880, 
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and divorce must be held to exclade matters relating to the 
solemnisation of marriage in each province, The position is 
similar bere, “Civil Procedure” in the Concurrent Legislative 
List must be held to exclude matters relating to jurisdiction and 
powers of Courts, since special provision is made for these 
matters elsewhere in the Lists The provisions of the Civil 
Procedure Code itself, whether they are “Civil Procedure” in 
this limited sense or not, are of course specifically included in 
the fourth entry of the Concurrent Legislative List But we 
consider that there is no warrant for including in that entry any 
provisions which are not in the Code &nd which do not appertain 
to “Civil Procedure" in the limited sense explained above. 

We can now proceed to deal with the question of repugnancy 
raised in this appeal. So far as the new section 10C of the Court 
of Wards Act it said to be repugnant to the old section roC of 
the same Actthe answer is obvious The old section roC dealt 
with a discretionary power of the Civil Courts to stay certain 
proceedings onthe application of the Court of Wards, Clearly 
this is a matter relating to the power of Courts in respect of a 
Provincial subject, namely, the Court of Wards, Therefore it 
falls in entry 2 of the Provincial Legislative List read with entry 
ar of the same List, It is not "Civil Procedure" in the limited 
sense, which we have said must ba given to that term, and it is 
not a provision occurring in the Code of Civil Procedure. We 
have, therefore, here a miafter--which.does rot fall at all in the 
fourth entry of the Concurrent Legislative List but which falls 
entirely in the Provincial Legislative List, entries 2 and ar. 
Consequently section 107 of the Government of India Act, 
1935, has no application so far as this particular repugnancy is 
concerned, 

We have now to consider whether the impugned section is 
repugnant to section 5r or Order ar, Rule 24 or, indeed, any 
other provision of the Civil Procedure Code. For this purpose 
we have to inquire whether these provisions of the Civil Pro- 
cedure Code were intended to be exhaustive and to lay down 
the whole of thelaw on the subject with which they deal Sec- 
Чоп 4 of the Code leaves no doubt on this point, Far from 
intending to be the whole law on -the subject, the Code says in 
section 4 that in the absence of any specific provision to the con- 
trary, nothing in the Code shall be deemed to limit or otherwise 
&fect any special or local law in force at the date of the com- 
mencement bf the Code'or any special- jurisdiction or power 
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conferred or any special form of procedure prescribed by or 
under any other law for the time being in force. We have already 
pointed out that the impugned section roC of the Court of 
Wards Act isone of a group cf sections which may be said to 
confera special jurisdiction or power upon the Court of Wards 
to ascertain and provide for the repayment of debts due from 
an es'ate under the Court of Wards The conferring of any 
special jurisdiction or power necessarily includes that taking 
away of the ordinary jurisdiction or power belonging to the or- 
dinary tribunals, in order that it may not hamper the exercise 
of the special jurisdiction or power. The new section 10C takes 
away for a certain limited period the ordinary power, which 
until then the Civil Courts had, to execute decrees against the 
person or property of wars of Court. It seems to us there- 
fore that this section, far from being repugnant to the Code, does 
something which is plainly permitted by section 4 of the Code 
itself, We are, therefore, of opinion that there is no repugn&ncy 
here. 

It appears to have been argued in the lower Court that the 
new section was also repugnant to certain provisions of the Trans 
fer of Property Act, particularly sections 58 (6) ard 67. These 
sections do not seem to us to have anything to do with the execu- 
tion stage of a mortgage decree and in fact this point has been 
abandoned in the course of the bearing of the appeal. 

The poin: was aleo taken both in the Subordinate Judge’s 
Court and before us that the second paragraph of the first sub- 
section of the new section roC, which provides that in calculating 
the period of limitation applicable to an application for execution 
of a decree or an order, the time during which the execution 
of such decree or order is barred under the sub-section shall be 
excluded, is repugnant to the Indian Limitation Act, 1908 We 
are, however, not concerned with this paragraph in the present 
case, Even assuming that it is repugnant and inoperative, it still 
leaves the first paragraph, which is clearly severable and with 
which alone we are concerned in the present appeal. We do 
not, therefore, think that the question ofrepugnancy so far as 
the Limitation Act is concerned arises at all in the present 
appeal. - | 

In the result we hold that the impugned section roC inserted 
inthe Court of Wards Act in force in Asam Court of Wards 
(Amendment) Act, 1937 із not void by reason of anything com 
tained in section 107 of the Government of India Act, 1935. 

e. 
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We accordingly allow this appeal, set aside the Subordinate 
Judge’s order of January 31, 1939, and restore his crder of Novem 
Бет 16, 1938. In all the circumstances of the case we direct that 
the parties bear their own costs of this appeal. 


Appeal No. 92 of 1939 (E. M, A.) 

As we have allowed appeal No. от of 1939 (ЕЁ. М.А) and 
restored the Subordinate Judge’s order of November 16, 1,38, 
it follows that the execution proceedings started by the respon- 
dent in July 1938, cannot go on, Therefore no question of 
appointing а Receiver arises. The Subordinate Judge’s order of 
January зт, 1939, which is the subject-matter of this appeal, 
must therefore be nesersarily set aside, except in so far as it 
relates to the discharge of the then Receiver, We make no order 
as to costs, 

Appeal No, 220 of 1938. 

This appeal raises the same questions as appeal No, gr of 
1939 (F. М, A.) although the parties are different and the judg- 
ment appealed from isin different terms. We dismiss the appsal, 
bnt make no order as to costs, р 

In all th ete three appeals, substential questions of law as to 
the interpretation of the Government of India Act, 1935, are 
involved and we accordingly grant certificates in terms of section 
205 (1) of that Act. i 

Kitter, J. :—1 agree. 

A T. Mn Appeal No. gr allowed : 
Appeal No. 92 allowsd 
with modification г 
Appeal No. 226 of 
1936 dismissed, 
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CIVIL REVISION. 


Before Mr. Justice B. K. Mukherjea and Mr. Justice 
T. J. Y. Roxburgh. 


TOP TARAK NATH KUNDU 
1939. t | Р n 
А + 
xi PANCHANON DUTT. 
ыды Bengal Agricultural Debtors Act, 1935, (УП В С, of 1936), Section 2, clause 


(8) and Section 34—Decree of the Original Side of: the High Court, 
transmiited to ‘Civil Court’ fer execution—Such execution, if may be 
|| ghayed by Debt Setilement Beard—FPreceeding in respect of debt — Civil 

Cour? if excludes High Court. 

The expression ‘Civil Court’ as used in the various sections of the Agri- 
cultural Debtors’ Act excludes the High Court. 

Tbe expreasion ‘‘or otherwise" ured in section 2 clause (8) of the Bengal 
Agricultural Debtors Act would mean debt not founded on a decree and ° 
even If 1t included decretal со еи ee other Courts 
е. g. the Revenue Court, but not the High Court. 

7 ft was definitely intended by the Legislature to exclude а debt founded 
оп а decree of the High Court from the scheme of tha Act and section я, 


clause (8) shonld be interpreted in such a way as would give effect to that 
Intention. 


бо іа а саве, where а decree of the Original Side of the High Court is 
transmitted to a subordinate Civil Court for execution and a notice із secred 
on the executing Court to stay proceedings of such executing Court under 
section 34 cf the Bengal Agricultural Debtors Act. 

Heid, that section 34 of the Bengal Agricultural Debtors Act would have 
no application inasmuch as there is no proceeding in respect of а debt even 
.though the Court isa ‘Civil Court’ within the meaning of the decision in 
Narsingdas Tanssokdas v. Chogemull (1). The executing Court was therofore 
not bound to stay proceedings before It. Ф 

Application for Revision under section 115 of the Code of Civil 
Procedure. 

"Ihe material facts will appear from the Judgment, 

Mr. Chandra Sekhar Sen for the Petitioner, 

Mr. Gopendra Nath Das for the Opposite Party. 


C, A Y. 
The judgments of the Court were as follows ; 


Fune, 1, В. К. Mukherjea, J. :—Thbis Rule is directed against an order 
of the Munsif, First Court, Howrah, dated roth April, 1939, by 
^ Civil Revision Case No. 583 of 1939, against the order of E, Rahman, 
Esq , Munsifi, First Court, at Howrah, dated the 19th April, 193). 
(1) (1939) 69 C. L. J. 458; 43C. W. N.513. в 
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which he refused to stay certain proc edings in execution of a 
decree inspite of a notica sent to him by the Jagadishpur Debt 
Settlement Board under section 34 of the Bengal Agricultural 
Debtors Act. The decree was one for a sum of Re r300 only, 
obtained by the opposite party against the petitioner, on the basis 
of a promissory note in the Original Side of this Court, On the 
application of the decree-holder it was transmitted for execution 
to the Court of the Munsif, rst Court, Howrah, and the decree 
holder applied for attachment and sale of certain immovable 
properties, belonging to the jadgment-debtor which were situated 
within the jurisdiction of that Court. The judgment-debtor there- 
upon presented an application under section 8 of the Bengal 
Agricultural Debtors Act to the Jagadishpur Debt Settlement 
Board for settlement of bis debts, and the latter issued a notice 
under section 34 of the Act, requesting the executing Court to 
stay further proceedings in execution of the decree. The Munsif 
has refused to stay the proceedings on the ground that the decree 
being passed by the High Court, section 34 of the Agricultural 
Debtors Act did not apply, and he has relied upon the Special 
Bench decision of this Court in Warsingdas Tansoohdas v. 
Chagemull (т). The propriety of this view has been challenged 
-by Mr. Chandra Sekhar Sen who appears in support of the Rule 
and bis contention is that the Special Bench decision has no 
application to the facts of the present case where the proceedings 
sought to be stayed are not before the High Court, but before 
a Civil Court which is subordinates to this Court, Іт the Special 
Bench Case undoubtedly, the proceedings in exscution were 
pending in the Original Side of this Court in respect of a decree 
passed by itself, and at according -to the opinion expressed “by 
the majority of the Judges who composed ths bench, the expres- 
sion "Civil Court? as used in the Agricultural Debtors Act was 
held not to: include the High (Court, the operation of section 34 
ofthe Act was necessarily excluded. Inthe opinion of the other 
two Judges who did not accept this view, the expression Civil 
Court did include the High Court, but the provisions of section 
34 of the Act, so far as they related to proceedings of the High 
Court in its Original Side were wla vires and hence inoperative, 

The Special Bench decision therefore does not directly touch 
the present cate, whete the proceedings &re not before the High 
Court itself, 

1 think however that if the expression "Civil Court" as used 
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in the various sections of the Agricultural Debtors Act be taken 
to mean s Court of Civil Jurisiiction separate from and tubordi- 
pate to the High Court, as held by the majority of the Judges 
in the Special Bench case, the conclusion would be irresistible 
that а deLt payable under the decree of the Original Side of this 
Court would not bea deff within the meaning of the Agricul 
tural Dcbtors Act, It would not bs within the competence of 
the Debt Settlement Board, constituted under the Act to settle 
such debts, and no proceeding in respect of the same could ‘be 
stayed by a notice under section 34. In no other way I think 
we can consistently explain ths various section of the Act, and 
find out a rational basis for the scheme which underlies it, 
Agresably with the view taken by the majority of „Judges in : 
the Special Bench case, we must assume that the Legislature 
when it passed this enactment was aware of its own limitations, 
that it did not intend to trench upon-the jurisdiction of the High 
Court derived from Parliament and thatin all the sections where 
the words "Civil Court” was used it intended to exclude the High 
Court, . ў 
If this isthe correct position, the Legislature in my opinion 
never intended that a ded? which was payable under a.decree of 
the Original Side of the High Court would come within the 
purview af the Agricultural Debtors Act at all I will ‘firet of 
all examine the definition of ‘debt’ as given in section 2 (8) of the 
Act ‘Debt’ as defined in that sub-section includes all liabilities 
of adebtor in cashor in kind, secured or unsecured, whether 
payable under a 67:6 or order of а Civil Court or otherwise, and 
whether payable presently or in future. Then follow certain 


‘exceptions which we need not mention at this stage. Ifa debt is 


payable under a decree, then to come within this definition it must 
be under a decrée or order of a Civil Court anda decree passed 
by the High Court, must in my opinion, be -deemed to have been 
excluded. The expression “or otherwise" I think would. mean 
debt not founded оп а decree, and even if it includes decretal 
debts, they would be decrees passed by other Courts 6, р. the 
Revenue Court, but not by the High Court. This view is forti- 
fied by the provision of section 18 (1), which provides that a ` 
decres' of a Civil Court relating to a debt shall be conclusive 
evidence as to the exi.tence and amount of the debt as between 
the parties to the decree. It might sound absurd thata decree 
passed by an inferior Court would be held final by fhe Debt Settle- 
ment Board, whereas no. value need be attached to a decree of 
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the High Court, But this incongruity will disappear if we hold that 
a decree of the High Court being outside the Act, the Debt 
Settlement Board would have no jarisdiction to consider it at all or 
appraise its value. 

This interpretation would not be in апу way iüconsisten: with 
the object of the Act as explained in the preamble, The object 
was undoubtedly to give relief to certain classes of debtors, but 
not certainly in respect of all their liabililies. There are excep- 
tions stated in the section itself, e. g. public demands and debts 
due toa Scheduled Bank. Other debts must “also be deemed to 
be excluded which were beyond the competence of the Legisla- 
ture to deal with, if the Legislature acted with full sense of its 
limitations and wanted to avoid anything which would be in excese 
of its powers, - 

This conclusion would be irresistible if we come to the pio- 
visions 25 (3), 33, 35 and 36 of the Act, which are aimed at ousting 
the Jurisdiction of the Civil Courts ia cases where the Debt 
Settlement Board can deal with the matter exclusively, under the 
provisions of this Act. The result of the Special Bench decision 
is that the High Court would have jurisdiction, in spite of section 
33 of the Act, to entertain a suit or proceeding іп respect of a 
debt, even though it is included in an application under section 
2(8) of the Act, A decree passed by the High Court could be 
executed though the matter is before the Debt Settlement Board, 
and such decree would be operative and binding even if it is against 
the decision of the Debt Settlement Board. An award under 
section #5 would not prevail over a decision of the High Court 
and nothing but confusion and anomaly would result if both the 
award of the Board and the decree of the High Court are deemed 
to be valid and binding. 

I hold therefore that the Legislature definitely intended to 
exclude a debt founded on- a decree. of the High Court from the 
scheme of the Act and section 2 (8) should be interpreted in such 
& way as would give effect to this intention of the Legislature. 
This would prevent anomalies, and place all the provisions of 
this Act on a consistent and logical basis, 

In this view of the case section 34 of the Act would have no 
application inasmuch as there is no proceeding in respect of a 
debi, even though the Court is а Civil Court within thé meaning 
of the Special Bench decision The object of section 34 is to 
stay proceedings in Civil Courts pending settlement of debt by 
the Debt Settlement Board. It helps to avoid conflicts which 
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would otherwise resuit from the operation of sections 35 and 35. 
But if these other sections are not applicable, thera can be no 
senso in applying section 34 which is merely ancillary to the other 
provisions. 

I hold therefore that section 34 would not apply to this case and 


' the Munsiff could not be called upon to stay.the proceedings, 


I think that much the same result would be produced even 
if we proceed upon the view adopted by the minority of the 
Judges who composed the Special Bench. Their view is that the 
expremion "Civil Court" includes the High Court and these pro- 
visions in the Act, which affect the jurisdiction of the High 
Court and the validity of its decrees sre sitra vires. We cannot 
say that the only offending provisions are those contained in sec- 
tion 15 (3), or sectiors 32—36. These are provisions intended to 
enable the Debt Settlement Board to carry on its work of settling 
debts, without any interfererce from the Civil Courts whose 
decrees and orders are mide nugatory when they came into com 
flict with -the decisions of the Board. They ате all parts of, and 
interwoven with the scheme which enables the Debt Settlement 
Board to settle debts founded upon decrees of the High Court 
and as І have shown above, this scheme would fail altogether if 
these sections are made inapplicable. What is sifra vires thore- 
fore is the assumption of jurisdiction by the Debt Settlement 
Board over debts payable under decrees of the High Court, and 
it must be said that it was outside the competence of the legis 
lature to include a liability based upon a decree of the High Court 
within the definition of deb as given in section 2 (8) of the Agri- 
cultural Debtors Act. It is however not necessary in the present 
сате to discuss tbis matter in further details, For Ње reasons 
given above I hold thatthe Rule must be discharged with costs— 
hearing fee being assessed at two gold mohurs. | 

Roxburgh, J. Ф2—Тһз Rule has been issued onthe ground 
that the Munsiff of the First Court, Howrab, on receipt of a notice 
under section 34 of the Bengal Agricultural Debtors Act, 1936 
has refused to stay proceedings in execution of a decree passed 
on the Original Side of this Court, and transferred to the Howrah 
Court for execution, The learnéd Munsiff has based his decision 
onthe recent case of Warsingdas v. Chogemul] (т) decided by a 
Special Bench of this Court, 

Mr. Sen, arguing the case forthe petitioner, has contended 
that the Special Bench decision has no application to the present 

(1) (1939) бә C. L. |. 458; 43 C. №. N. 615. 
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which. is a case of execution under sections 39 and 4a of the 
Code of Civil Procedure; and further that the present procee- 
ding is before a ‘Civil Cour’ even ор the restricted view of the 


meaning of those words as found by tbe majority of the learned 


Judges who decided the Special Bench Case. Similarly if the 
view of the minority of the Judges is followed, namely, that the 
words 'Civil Cour! include the High Court, that the latter is not 
involved ig the present matter as the proceedings stayed is not 
that of the High Court, and that in any event the powers given 
-under tections 39 42 to the High Court are nct conferred by Act of 
Parliament, but by act of the Indian Legislature. 

Mr. Das, appearing for tte decree-holder opposite party, urges 
that sections 32 to 36 of the Bengal Agricultural Debtors Асі pro- 
"ide a complete scheme for excluding the Civil Courts by staying 
and rendering infructuous any of their proceedings in respect of-a 
debt, and he contends that the definitions of debt in sub-section 8 
of section a of the Act is to be read as excluding a debt based upon 
а decree ofthe High Court, He endeavoured to found his argu- 
ment on the restricted interpretation of Cjvil Court’ taken by the 
majority of the Judges in the Special Bench case and contended 
that the words ‘all liabilities......whether payable under a decree or 
order of a Civil Court,’ must exclude a liability payable undera 
decree of the High Court. Mr. Sen of course has been retorted 
by the contention that the latter debt is included in the phrase ‘or 
otherwise’ appearing in the definition. 

It must be conceded that the interpretation that ‘Civil Court’ 
in section 34 and other sections of the Act does not include ‘High 
Court’ is alone not sufficient to support the arder challenged here ; 
_but it would appear that the reasons for that view will suffice to 
justify the interpretation of ‘debt’ contended for by Mr. Das. It 
seems also that if we treat the matter on the ground of яға vires 
the result will be the same, To understand this it is necessary to 
consider the general scheme and real purpose of the Act. 


The tcheme of the Act which has been framed for the pur- 
pose of giving relief to agricultural debtorr, is frst to divide his 
debts into two classes, those which can be dealt with by Debt 
Settlement Boards, and those which cannot be so dealt with. The 
important exclusions which shall not be subject to the operations 
of the Boards are amounts recoverable as public demands, and 
debts due to scheduled banke [Section a (8) (iv)] and (vi)]. 
Broadly speaking the scheme was to leave the recovery of these 
to the ordinary law,. while other debts were to come under the 
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jurisdiction of the Boards, The scheme then provides for bringing 
before the board intimation of all debts subject to its jurisdiction 
(Sections 8.to 13). An important provision is included in sec- 
Hon 13 (2) by which a board may pass ап order that no debt of 
which the creditor bas failed to submit a statement to the Board 
other than a debt which the debtor bas included in bis statement 
of debt shall be payable, and that such order shall not be ques- 
tioned in any Civil Cout or in any manner cther than that 
provided in the Act. The Board is then to attempt amicable 
settlement of the debts (section 15) and if it isa Board so em 
powered it can compel the remaining creditora to accept anami- 
cable settlement on terms equivalent to those agreed to by crédi- 
tors to whom not lesa than foriy per cent of the total debt is owing 
[section то (т) (b). The ‘total debi’ means the total of the debts 
of which the Board has cognizance and excludes, for example, 
debts to scheduled banka or amount recoverable as public demands, 
A creditcr who refused to accept the terms offered may take a 
certificate and wait in accordance with the terms of section ar 
for the recovery of bis dues. When the debts have been deter- 
mined and settlement has been made fixing how payments are 
to be mada, the whole culminates in the award under section a5 
and this is to be binding on the debtor and his creditora in 
supersession of all previous decitions of a Civil Court. It is 
contemplated that payment will be made by instalments, and if the 
full amounts due under the award are paid the debtor will be duly 
discharged of all the debts dealt with by it. 

There is à special insolrency procedure provided in section 
22 under which in certain circumstances the Board can compul- 
sorily reduce the debts of the debtor to such amount as it con 
siders Һе сап pay within a period not exceeding яо years or 
else it. may order his property (with some exceptions) to be sold. 
When the amounts have been paid or the property has been sold 

e debtor will receive under section 22 (5) a certificate of dis 
charge which will release him from all debts which were or might 
have been incladed in the application under section 8. 

Provision for the enforcement of an ordinary award under 
section 25 is made in sections 38 and sg. If any amount payable 
under the award is not paid intime or in the extended time 
allowed by the certificate officer he is to proceed to sell the pro- 
perty of the debtor and to distribute the proceeds according to 
the order of priority laid down in section sg. Amounts due 
under Civil Court decrees are tobe paid in fall if there are assets 
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available [section 29 (2) (a)] mortgaged properties may be sold em. 
subject to mortgage, unless there isa decree of a "Civil Court” 195. 


for the recovery of the debt outstanding in which case the pro- Tarak Nath Kundu 
perty will be sold, and the mortgage debt: as decreed will take 
priority [Section 28 (6) and 29 (а) (а). Finally, if the certificate is 
Officer fails to recover asa public demand any amount payable Коли, 7. 
under the award the award shall cease to subsist and any amount 
payable under it shall be recoverable within three years from the 
date on "which the award, ceased to subsist as if a decree of 
the Civil Court had been passed for its payment on such date 
[Section a9 (5)]. Alternatively the certificate officer may put in 
force the insolvency procedure of section s. 
The provisions then in sections 32 to 36 relating to Civil 
Courts aro merely ancillary to the above scheme in order that 
there shall not be two concurrent agencies at work for the deter 
mination and collection of a person's debts. It is an essential 
corollary to the jurisdiction of the Boards to deal with a debt 
that concurrent proceeding: by the Civil Courts shall not take 
place or shall be of no effect if they do. If there are debts which 
the local legislature cannot deal with for lack of jurisdiction, they 
cannot give jurisdiction to the Boards in respect of those debts, . 
or if they сап and do so the result will only be confusion, It is 
unnecessary to labour by giving numerous examples, it is perhaps 
sufficient to consider the effect on an award in section 25 of the 
Act if it contains a debt due ona High Court decree, The 
amount is both recoverable under the decree and at the same 
time under the award. Similarly under section rg if the creditor А 
to whom more than forty per cent of the total debt were owing 
were à decree-holder of a decree of the High Court in its original 
jurisdiction he would be able to impose his settlement on the 
remaining creditors but would be under no restriction as to 
recovery of his full dues by execution proceedings Examples 
of such anomalies could be multiplied, 
It we assume then that the Act was drafted with the know 
ledge that provisions affecting the jurisdiction of the High Court 
in respect of decrees passed in its original jurisdiction would be 
* slira views and that it was drafted to avoid including any such 
wiíra vires provisions, we must conclude that the intention was 
to exclude debts founded on such decrees. We must conclude 
therefore that it was intended to exclude such debts from the > 
definition of ‘debt’in section а, sub-section (8) of the Acts that 
isto my the 4nterpretation. contended for by Mr. Das must be 
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accepted. Following the Judgments of the majority of the Judges 
who decided the Special Bench caseI think such an assumption 
is to be made, and hold that ‘debt’ as defined in the Act does 
not include one payable under a decree or order of the High Court 
exercising its original jurisdiction. ^ 

Though the point has not been argued РО us, it may be 
noted that even treated asa case of wi/ra ves the result is 
probably the same. In applying the doctrine, the Act is to be 
interpreted as a whole; it is then seen that whatis slira vires 
in the Act is, as already discussed, the whole of the scheme by 
which Jurisdiction is given to the Boards to settle debts payable 
under deczees of the High Court in its original jurisdiction, 
and not merely the ancillary provisions directly giving power 
to the Boards to interfere with the High Court. Full com 
sideration of this question would involve considering what 
provisions of the Act were жй? vires, and whether they could 
be excluded from the Act without making the Act a substantially 
different law from that enacted, in other words the question of 
severability discussed in such cases as Ja Re, T'he Initiative and 
Referendum Act (1) and Attorney-General Jor British Columbia v. 
Attorney-General for Canada (a) It would probably be found 
that the result would be very similar to that now arrived at, and 
that by interpreting ‘debt’ to exclude amounts payable under de- 
crees of the High Court, all the provisions in the Act which are 
slim vires of the local legislature and all that are so interwoven 
with thore provisions as to require exclusion along with them would 
be severed together, leaving a valid Act dealing with matters 
within the competence of that legislature. In other words a drafte- 
map, given the defective Act and asked to exclude the provisions 
that were wra tires, would have done so by the simple method 
of amending the definition of ‘debt’ to exclude these decrees. 

As already stated I base my conclusion on the view that the 
draftsman in fact did exclude the decrees in question though not 
as explicitly as might have been done. I therefore hold that the 
debt in this case which is before the Board is not a debt within the 
meaning of the Act, and the notice under section $4 is therefore 
erroneous and the Munsiff is not required to stay the proceedings 
in execution pending before him, I agree therefore that the Rule 
should be discharged. ` 
Pe R- - -Kuh discharged, 
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SPECIAL BENCH. “мр 
CRIMINAL REFERENCE. 


Before Sir Harold Derbyshire, Knight, Chief Justice, Mr. Justice 
Syed Nasin АН, and Mr. Justia B. N. Raw, 
EMPEROR 

9: К 
HEMENDRA PRO3AD GHOSE AND ANOTHERS 


‘Minister—“O ficers subordinate to Governor’ — Government of India Act, 1935 
Section 49~‘Governmen? —'Gevernment established by law'— Executive 
government —Indian Penal Code (Act XLV of 1860), Sections 17, 124A4— 
Reference by Presidency! Kagistraie— Criminal! Procedure Cade (Act V of 
1898), Section 433— Procedure te be follemed —Gosernmrnt of India Act, 
1935, Section 205; аы by High Court—Opinion piven by High 

Court. 

Ministers chosen from the elected representativos ofthe people of the pro- 
vince for the purpose of carrying Into effect, if possible, and within prescribed 
Umite, their wishes, and acting as advisers to the Governor, cannot be described 
as "officers subordinate’? to the Governor within the meaning of section 49 of 
the Goverament of India Act, 1935, The Ministers are therefore, not “the 
Government” within the meaning of sections 17 and 124A of ths Indian Penal 
Code б 

The ministers are, іп law, tho Governoc’s advisers. 

The Ministers of Bengal are not subordinate officers to H, E. the Governor 
within the meaning of section 49 of the Government of India Act; 1935. 

The Council of Ministers should not be considered as ‘Government established 
by law.’ : 

The ‘executive  antlority' in section 49 (1) of the Government of India Act, 
із the same thing as the legal authority to administer execntivo government of a 
province. 

The ministry of a province cannot be sald to fcrm а part of tbe executive 
government of the province in the sense implied by section 17 of the Indian 
Penal Code. 

Although the Presidency Magistrates have, under section 4323 of the Code 
of Criminal Procedure, 1898, the power to refer for the opinion of the High 
Court, any question of law which arises pt the hearing cf-ary сазе pending 
before them, 16-18 undesirable to make the reference under the first part of the 
sald section, asking the High Court specific questions but not enabling itto 
deal completely and finally with the matter. The more desirable course for 
the Presidency Magistrates is to use the second part of section 432 which provides 
that they may give judgment in any such case subject to the decision af the 
High Court on-such reference 

"Criminal Reforenéss No. а of 1999, by J. К, Biswas Бар, Additional 
Chief Fresidency Magistrate, Calcutta, dated the 14th March, 1929, and 
Мо, 3 of 1939, by К. Gupta Esq , Chief Presidency Magistrate, Calcutta, dated 
the ged April 1999. З 9 
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Though the answers to questions in the reference involve a subetantial ques- 
Чоо of law as to interpretation of Govornmeat of India Act, 1935, the decision 
given by High Court belog an opinion and not a judgment or decree or final 
order of the Court, oertificate for an appeal to the Federal Court from such 
decision under sectión 205 (1) of the Government of India Act, 1935, was refused. 

References under section 432 of the Code of ‘Criminal Pro- 
cedure. 

Sir A. К. Roy (Advocate General) and Mr. Anil Chandra Roy ` 
Chowdhury for the Crown. 

Messrs N. K. Basu, Satindra Nath Mukherjee, S. C. Talukdar, 
Sukumar Dey, Sisir Kumar Basu, Pasupati Bhattacharjee and 
Phanindra Nath Mookerjee for the Accused. C А, Y, 

The following judgment was delivered 1. . 

The two articles out of which these two References arise are 

ed to be attacks upon the Council of Ministers in Bengal 
and it is complained that they are seditious and in breach of aec- 
tion 124 A of the Indian Penal Code which provides : 

“Whoever by words, either spoken or written, or by signs, 
or by visible representation, or otherwise, bringe, or sttempts to 
bring into hatred or contempt, or excites or attempts to excite 
disaffection towards, His Majesty or the Government established 
by law in British Indis, shali be punished with transportation for 
life or any shorter term to which fine may be added, or with impri- 
sonment which may extend to three years, to which fine may be 
added, or with fine”, | 

Sectiou 17 of the Indian Penal Code provides : 

“The word ‘Government’ denotes the person or persons 
authorised by law to administer executive government in any part 
of British India.” 

The questions asked are ? 

Under Case No. a of 1939— 

(a) Whether the Hon. Ministers of Bengal are subordinate 
officers to Н. Е. the Governor within the meaning of section 49 of 
the Government of India Act, 1935 ? 

(b) Whether the Council of "Ministers should be considered as 
"Government established by law” 2 

Under Case No. 3 of 1939— 

(1) Whethr the ministry of & province can be said to forma 
part of the executive government of the province in the sense 
implied by section 17 of the Indian Penal Code? 

The Reference is under the first part of section 43a of the 
Criminal Procedure Code and asks us specific quegtions but does 
not enable us to deal ccmpletely and frally with the matter, 
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The Government of India Act, 1935, defines the rights and 
duties of ministers and their relation to the government of a pro- 
vince, Section 49 (1) of the Act provides that— 

“the executive authority" (which is the same thing in our 
opinion as legal authority to administer executive government of 
a province) “shall be exercised on behalf of Fis Majesty 
by the Governor either directly or through officers subordinate 
to him.” 

Section 5g (1) provides : 

"АП executive action of the Government of a Province shall be 
expressed to be taken in the name of the Governor.” 

Section 5o (1) provides 1 

"There shall be a council of ministers to aid anc advise the 
Governor in the exercise of bis furctions, except in so far as he Is 
by or under this Act required to exercise his functions or any of 
them in his discretion." 

Section sr (т) provides : 

“The Governor's ministers shallbe chosen and summoned by 
him, shall be sworn as members of the council, and shall hold 
office during his pleasure". 

Sub-section (4) of section 51 provides : 

“The question whether any, and ii so what, advice was 
tendered by ministers to the Governor ‘ball not be inquired into in 
any Court.” 

Sub-section (5) of section ст provides : 

“The functions of the Governor under this section with respect 
to the choosing and summoning and the dismissal of ministers, 
and with respect to the determination of their salaries, shall be 
exercised by bim in his discretion." 

Section 53 provides that the Instrument of Instructions which 
.it is proposed that His Majesty shall issue to the Governor shall be 
laid before Parliament previous to issue. 

In paragraph Vill of the Instrument of Instructions issued to 
the Governor of Bengal it js stated : 

"In all the matters within the scope of the executive isl 
of the Province, save in relation to functions which he is required 
by or under the Act to exercise in his discretion, Our Governor 
shall in the exercise of the powers conferred upon him be guided 
by the advice of his Ministers, unless... sss.” 

Sectior ; 9 (3) provides : 

"The Gowrnor shall make rules for the more convenient 
transaction of the business of „the Provincial Government, and for 


THE CALCUTIA LAW JOURNAL. - [Vor LXIX, 


the allocation among ministers of the said business in so for as it is 
not business with. respect to wbich tbe Governor is by under this 
Act required to act in his ditcretion."" 

There ів:по specific provision іп the Government of India Act 
-nor in any other Statute or Act which we are aware of vesting the 
‘ministry with executive functions, On the other hand such func- 
tions “shall” in the words of section 49 of the Act, “be exercised 
by the Governor either directly or through officers subordinate to 
him.” The use of the word “aid” in: section 50 does not, in our 
.visw, vest the ministers with any right to exercise executive autho- 
rity, since such a construction would be contrary to the clear 
provision in section 49, nor canthe Rules for the transaction of 
the business of the Government of Bengal made under section 
59 (3) of the Act over-ride or alter, in law, the same clear provi- 


-sions, Again, the Instrument of Instructions, which cannot be 


and does not purport to be, in contradiction of the Act, clearly 
-contemplates the Governor exercising the powers conferred upon 
him (save where in certain instances specified he acts alone) 
-“guided by the advice of his ministers" The Instrument of 
Instructions contemplates the Governor, and rot the ministers, 
exercising executive authority. . 

The position appears to be that, unless the ministry can be 
-held to consist of officers subordinate to the Governor within the 
meaning of section 49 v) of the Act it cannot exercise executive 
functiors, 

In cur view, НӨӨ chosen from the elected representatives 
of the people of the province for the purpose of carrying into 
effect, if possible and within prescribed limits, their wishes, and 
acting as advisers to the Governor, cannot be described as 
“officers subordinate” to the Governor within the meaning of 
section 49 of the Government of India Act, 1935. It follows, 
therefore, that although in popular language, the ministers may 
‘be referred to as "the Government,” they ате not “the Govern- 
ment” within the meaning of sections 17 and 124 A of the Indian 
"Penal Code. Whatever may happen in practice, the ministers are, 
in law, the Governor's advisers, С 

For these reasons we are of the opinion that the anewers to all 
the three questions put to us is “No,” 

Although the Presidency Magistrates have, ilê section 432 
of the Criminal Procedure Code, the power to refer for the 
opinion of the High Court any question of law which arises at 
„fhe hearing of any case pending before them, it may be undeş ^ 
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rable—and in our view in this case it was undesirable—to make 
the Reference inthe form it came before ux It has involved 
giving a decision on law, divorced to some extent from the facts. 
It may be that when the learned Magistrates have dealt with 
these charges according to law, the same matters may come be- 
fore this Court -on appeal The more desirable course is for 
the Magistrate to use the second part of section 439 of the Cri- 
minal Procedure Code which provides that he may give Judgment 
in any such case subject to the decision of the High Court on 
such reference. By adopting this course Cuplicity of hearing in 
both Courts would probably be avoided and all the facts would 
be before this Court once for all. 

Section 205 (1) of the Government of Indis Act, 1935, pro- 
vides : 

"An appeal shall lie to the Federal Court from any judgment, 
decree or final order of а High Court in British India, if the High 
Court certifies that the case involves a substantial question of law 
as to the interpretation of this Act or any Order in Council made 
thereunder, and it sball be the duty of every High Court in 
British India to consider in every case whether or not any such 
question is involved and of its own motion to give or to withhold 
8 certificate accordingly," 

In our opinion tbis case involves a substantial question of law 
as to the interpretation of the Government of India Act, 1535. 
But at the same time we are of the opinion that the decision we 
have given is an opinion and nota judgment or decree or firal 
order of the Court, It may be that hereafter the same matter 
will come before us again after it has been dealt with by the Preti- 
dency Magistrates, 

Accordingly, we give no certificate. 

А, Т, M, References answered 
in the negative, 


. 
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NEW ENACTMENTS. 
Act of the Indian Legislature 
ACT NO, XX OF 1938.* 
Ан Ad lo amend the criminal lam. 


WHEREAS it is expedient to. supplement the criminal law by 
providing for the punishment of certain acts prejudicial to the 
recruitment of persons to serve in, and to the.discipline of His 
Majesty’s Forces ; It is hereby enacted as follows :— 


1. (т) This Act may be called the Criminal Law Amendment 
Act, 1938. . 

(a) It extends to the whole of British India. 

(3) It shall come into force ina Province on such date as the 
Provincial Government may, by notification in the offictal Gazstte, 
appoint in this behalf for such province. 


` 2. Whoerer— 


(a) with intent to affect adversely the recruitment of persons 
to serve in the Military, Naval or Air Forces of His Majesty, 
wilfully dissuades or attempts to dissuade the public or any person 
from entering any such Forces, or ` 

(+) without dissuading or attempting to dissuade any person 
from entering such Forces, instigates the public or smy person to 
do, after entering any such Force, anything which is an offence 
punishable as mutiny or insubordination under section 27 of the 
Indian Army. Act, тїт, or sections то to 12 and 14 to гу inclusive 
of the Naval Discipline Act a» applied to the Indian Navy by the 
Indian Navy (Discipline) Act, 1934, or sections 35 to 37 inclusive 
‘of the Indian Air Force Act, 1932, ав the case may be, 


. ."Published in tbe Calcutta Gazette, dated 3rd November, 1038, Part V, 
. і е 


Page цр | 


Short title, 
extent and 
commencement, 


Dissaasiod from 
enlistment and 
lostigation to 
mutiny oc 
insubordination 
after enlistment. 
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shall be punishable with imprisonment for a term which may extend 
to one year, or with fine, or with both. 

No person shall be prosecuted for any offence under this 
Act except with the previous sanction of the Provincial бете 


` ment. Е 


Exception І.--Тһе provisions of clause ne of this’ section do 
not extend to comments on or criticism of the policy of Government 
in connection with the Military, Naval or Air Forces, made in good 
faith without any intention of dissuading from enlistment. 


Exception 2.—The provisions of clause (а) of this section do 
not extend to the case in which advice is given in good faith 
for the benefit of the individual to whom it is given, or for tbe bene- 
fit of any member of his family or of any of his dependants, 


Notes :—The object of the present Act is to penalise the 
activities of thosa who wilfully dissuade or attempt to dissuade the 
public or any person from entering the Military, Naval cr Air 
Forces of His Majesty. It also punithes the instigation of the 
public or any person to do, after entering any such Force, any. 
thing which would amount to mutiny or insubcrdinstion. It has 
been left to the decision of the Provincial Governments to make its 
provisions applicable to a particular province; 


Ы 


‚ NOTES OF CASES. 
V. E. B. М, К, Krishnan Chettiar о. Velayee Ammal. 


Married Women's Property Act (III of 1874) section Gmm" dT А 
meaning of —Trust, if created. 

One S died on 16th August, 1928 leaving a widow. On 24th 
August, 1927 the deceased submitted to the Bengal Insurance and 
Real Property Co. Ltd. a proposal fora policy of Insurance on his 
own life. The proposal was for an endowment policy for a sum pay- 
able in fifteen years. One of the clauses of the proposal-was Intended 
to contain the name of the person rominated to receive the sum 
assured and bis or her relation with the proposal. — [n*this the wordy 
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entered were, - “ self or wife V ”. The proposal was accepted and 
policy was issued. There were no words in the policy issued indi- 
‘cating to whom the money shall be paid but in the body of the 
policy the proposal was made part of the policy. On the death of 
S, V (the respondent) demanded pa y ment from the Company of the 
amount of the policy. The Company having objected to the pay- 
ment а tuit-was brought which was ultimately decreed. Thereafter 
the appellant K, obtained a decree against the egtate of Sand in 
execution of that decree applied fcr attachment of the Respondent’s 
decree against the Insurance Company. ‘The application was beld 
_to bs not. maintajnable and hence the present appeal, 

Held (per Leach, C.]., Madhavan Nair and Varadackhasiar JJ.) 
that the words ір the policy self cr wife V, wasin the nature of a 
trust as contemplated by section 6 of Married Women’s Property Act. 

Heid further the -word ‘policy’ in section 6 of the Married 
Women’s Property Act, meant the document or documents existing 
in the contract and if the document known as the rolicy stood alone 
and did not incorporate in it any other document, only that docu- 
ment could be looked at, but if it does expressly incorporate another 
document that document should be deemed to be a part of the 
policy. = . 

Pe Re- : 





. , Perumal Chettiar v. Kamakshi Атта], 

Promissory note, insufficiently stamped — Loan apart from such wos 
if could be peoved—Indian Evidence Ad (Гој 1872) section.or 
. and Indian Stamp Act (11 of 1899), section 35. 

In the present case the question raised before the Full Bench 
was whether a person who had lent money ona promissory note 
insufficiently, stamped could sue to recover the debt apart from the 
note when the note embodied th» basis of the contract. 

Held,:.( per ГАСА, C.J, “Madhavan Nair,  Varadackaríar, 
Lakshmana -Rao JJ., Stodart J. dissenting.) that if the promissory 
note embodied . all the terms of the contract and the instrument was 
improperly stamped, po suit on the debt would lie, section gt of the 
Indian Evidence Act and section 35 of the Indian Stamp Act would 
bar the way, Виш it did not embody all the terms of the contract, 
the true nature of the transaction could be proved and where such 
an instrument had :been given as-collateral security or by way of 
conditional payment a suit on the debt would lie. The fact that the 
execution of the promisscry note wascontemporaneous with the 


borrowing cabnot exclude ‘the possibility of the instrument having 


a" 


4n 


A. LR 
1938. 
> 


[1938] Fed. Court 1. 
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been given as collateral security or by way of conditional payment, 
So whether a suit would lie on the debt apart from the note would 
depend on the circumstances under wbich the instrument was 
executed. - 

Р.В, 


Pashupat! Bharti о, Seoretary of State. 


Government of India Act, 1935, section 205—Leave to appeal to 
Federal Court refused by High Court—Apphcation against suck 
am order of rejection before Federal Court, if maintainable 
Jurisdicion of Federal Court—mRelation of High Court and 
Federal Court. 

The applicant was a guard on the East Indian Railway and he 
was dismissed from employment. He afterwards instituted a suit in 
the Court of the Subordinate Judge, Patna for a declaration that his 
dismissal was wrongful and illegal and for certain other reliefs 
Tbe suit was allowed to be continued in forma pauperis, The suit 
was held to be not maintainable and thereupon the applicant pre- 
ferred appeal to the High Court at Patna and there wasa further 
prayer of prosecuting the appeal in forma pauperis, The latter 
application was rejected and court-fee was ordered to be paid, The 
applicant having non complied with that order the appeal was ulti- 
mately dismissed. An application for a certificate under the provi- 
sions of section 205(1) of the Government of India Act was filed 
before the High Court. This ap plication was rejected and uen 
that order tbe present application was made, 

Held ( per Goyer, C.J., Sulaiman and /ayakar, PAN that the 
grant of a certificate under tbe provisions of section 205(1) of the 
Government of India Act by the High Court was a condition prece- 
dent to the filing of А case to the Federal Court and unless such a 
certificate isgranted the Federal Court cannot entertain a caso at all, 
, That the Federal Court bas no jurisdiction to entertain an appli- 
cation for revision of an order of tlie High Court refusing to grant 
certificats under the provisions of scction 205(r) of the Government 
of India Act, 1935. 

That the relation of the Federal Court and the High Court have 
no resemblance to the relation between the High Court and the 
Courts subordinate to them and the Federal Court do not possess 
such powers of superintendence over the High Court as is possessed 
by the High Court oyer the subordinate Courta. 

Р. Е, 


— а 
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` The Questionnaire issued by the Land Revenue 
Commission, Bengal. 
A Short Criticism. 


The questionnaire issued by the Land Revenue Commission, 
Bengal, has „unfortunately failed to reveal a deep, broad and pene- 
trating insight into the subject-matter such as could have been 
naturally expected of that body. . 

First and foremo st for а proper comprehension of the general 
drift of: the questions it was essential that а copy of the resol 
tion containing the terms of reference issued to the Commission 
should have been forwarded along with the questionnaire in order 
to enable the people tackling the questions to assess them at their 
peoper value and significance. Then those who are called upon 
to deal with the questions should have been made acquainted by 
a rumrmiry statement with the main points of the delibsrations that 
have led to the momentous г erolution in question, inasmuch as the 
proposed investigation by the Commission is to be carried into an 
important and complicated land-system, that has prevailed in the 
province and in some places outside it with distinct service for 
over a century and а half, affecting the vital interests of not only 
millions of her people but also providing through thick and thio an 
immutable source of revepue to the State, Next there should have 
emanated from the Commission itself publication of reliable statistics 
with clear and suffi cient data in elaboration of the facts and figures 
that have been assumed. Lack of these materials as adjuncts to 
the questionnaire is apt to make the functions of the Commission as 
well as of those who are to assist it with the formulation of answers 
quite perfunctory. Again in framing the questions distinct zroup- 
ing. of them was necessary for separate treatment by separate sets 
of people—separately by Zemindars, by tenants by lawyers, by 
publicists, by authors, by members of the Executive and the 
Judiciary and the like; That tenants can havaa say of their own 
in the matter has, it seems, entirely been' forgotten or intentionally . 
ignored, because there are few questions specifically meee ta 


tham for eliciting their view point, 
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Abnormally long as the questionnaire is, hearsays, halftruths 
and generalisations distinctly abound in some of the questions, 
There һауе been hopeless overlapping throughout ; while confusion 

Of topics patently mars the purpose in some of them, Some his. 
torical findings have been affirmed without mention of the autho- 
Yities and some statistics have been assumed without known or 

-acknowledged data, Estimates have been sought for of figures that 
are in the close preserve of the Government. Moreover the 
arrangement of the questions have been quite irregular. Ques 
tions bearing on the Permanent Settlement, instead of forming a 
compact group by themselves, are hopelessly scattered throughout. 
A lot of suggestions are put forward which are not new although 
they are made to look like that. It is comprehensible on what 
basic principles the questions have been worked out, Most of the 
questions are transparently leading. References have been made. to 
land-systems prevailing elsewhere, but one will be interested ta 
know whether real representatives of those systems have been 
invited to offer their opinions on them. 

. Again nowhere it із patent that authorities need be quoted in 
support, The manner of questioning and the time allowed are 
open to the suggestion that answers may be given—írom a 
commonsense point of view--anything which is suggested by 
mother-wit, mainly as the result of experience and expediency. 

But one fundamental purpose has been made obvious through 
out, It is that the provincial resources should be brightened up— 
preferably by a modification of the Permanent Settlement. But 
the possible suggestions are those of the Cardinal Morton's Fork. 

A reading of the questionnaire leaves one the impression that 
itis prepared by somebody outside the Commission collected from 
various sources at random, just as а paper-etter does for an 
University Examination the members of the Commission being 
there like so many peper-examiners to examine the different 
gnriwers having themselves no responsibility for the questions set, 
But one is only interested to know who this mighty questioner 
can be, . 

Numbsr 93 of the questionnaire seems to signify something 
mysterious as strangely enough the two digits of the year of the 
Permanent Settlement coincide with it. 


Bar Association, 
High Court, Calcutta. 


| } Praphulla Chandra Ghosh, 
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THE LATE LORD BRABOURNE. 


On receipt of.the news of the death of Lord Brabourne, the 
Calcutta High Court suspended its sitting on the 23rd of February. 
last and all the Judges assembled thereafter in the Court room of 
the Chief Justice when.a feeling reference was made to his sudden 
and tragic death. 

Ths Hon'ble the Chief Justice said: “We have just heard with 
very great sorrow that His Excellency Lord Brabourne died at 
12 minutes to eleven this morning. The news comes to usallas 
avery great shock, Although we knew that His Excellency wae 
seriously ill, we all hoped tbat he жопа be spared. Lord 
Brabourne died at the early age of 43. Не was born toa high 
position in England and he might have lived a life of comfort, 
and at the same time great usefulness there, but he bad a very 
strong sense of duty. During the great war he was an active 
combatant, Пе distinguished himself and was awarded the 
Military Cross, After the War he became a member of Parlia- 
ment and on the death of his father he took his seat in the House ° 
of Lords. In 1933, he came to this country as Governor of 
Bombay and filled that difficult office with great distinction, At 
the end of his tenure of that office, he was appointed to be 
Governor of tbis Province, and whilst here, undertook, during 
the absence of His Excellency the Viceroy, the duties of Viceroy 
and Governor-General, 

"In all the work that he did, he was zealous and thorough. 
He never spared himself or bis health, and this country, rot only 
Bombay and Bengal, ia under a debt to bim for the whole-hearted 
application of bis great abilities to the task which lay in front of 
him, We profoundly regret that he has beon taken away from 
us now at this early age. We sball miss him not only because he 
diecharged his duties ғо ably and so pleasantly, but also because, 
to all who came in contact with him he was а friend. In all bis 
work Һе was assisted and very greatly assisted, by his gracious 
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wife, The Lady Brabourne. Our hearts до out to herin her great 
bereavement and sorrow, and I, on behalf of the Judges of tbis 
Court, and Iam sure, on behalf of everyone of you, would like to 
tender to The Lady Brabourne our greatest and deepest sympathy 
in the loss that she has sustained. We trust that in her great trial - 
she will be supported by the knowledge that those in Indis, who 
hava come into contact with Lord Brabourne, not only liked bim, , 
not only appreciated him, not only hada great admiration for his 
abilities and his services, but also loved him asa friend. To The 
Lady Brabourne and to her family, we would respectfully tender 
our condolencs and our deepest sympathy.” | 

` The Advocate General (Sir Asoka Roy) said: “My Lords, will 
your Lordship permit me on behalf of the Bar to associate myself 
with what has been said by his Lordship the Chief Justice, and to 
assure you that the expression of sorrow to which your Lordship, 
the Chief Justice has given such fitting expression, is shared by all 
sections of the legal profession. My Lords, the death of His 
Excellency Lord Brabourne will cause a tremendous grief in 
Bengal His Excellency had endeared bimself to all classes and 
sections of the people by his keen solicitude for their welfare and 
by his personal charm of manner. I feel sure that there is no one 
in this province whose heart will not go out in sorrowto the 
noble and gracious lady who suddenly finds herself a widow. 
My Lords, I shall be grateful if your Lordships will convey to 
Her Excellency The Lady Brabourne and the members of the 
Brabourne family our deep sense of sorrow at her sudden and 
tragic grief, We can only offer her the profoundest sympathy and 
we hope it wil give her some comfort and consolation for her 
gtiek І до not wish to dwell now on His Excellency's career аз а 
soldier, a politician, a governor or a gentleman. 1 can only tell your 
Lordsbips this that every one who came in contact with him was 
profoundly impressed by His Excellency’s manner, His Excellency’s 
ability and His Excellency'a thoroughness, and what is more, by his 
conduct as а gentleman, I do not think, on this occasion I ought 
to say anything more, but to tell your Lordships, once more tbat the 
gilef to which your Lordships has given expression is shared by the 
Bar and everyone in Court.” 

On behalf of the Bar Association Mr. N. К, Basu їй: “It 
is rather difficult for me to express our deep sense of sorrow which 
we feel at this early, untimely and tragic death of Lord Brabourne, 
Î had occasion to come into contact with him personally and I 
can associate myself whole-heartedly and fully with whaf has 
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fallen from the Hon'ble the Chief Justice regarding Lord Brabourne 
аз Governor, When I mat him last about six weeks ago, one of 
the things he told me was that the causa of the youth of Bengal 
was nearest to his heart, and that he would do all he could to 
ameliorate the condition of the youth ia Bengal. That, I think, 
was characteristic of the mao. In his bizh position he did not 
forget that it was the youth of the province that made the future 
nation, and that in the well-being of the youth, lies the salvation of 
a nation, My Lords, І do not know, as I said, how to express the 
deep feeling of sorrow which the members of my Assocaition feel at 
this tragic death and our hearts go out to that gracious Lady who 
„hasat this early age been struck so cruel a blow by Providence, 
We only hope that she will get in the sympathy of all in Bengal 
some consolation and some strength to bear the great loss that has 
been given to her.” 

The Hon'ble the Chief Justice then announced that the Court 
would be adjourned for the day and remain closed on Friday, the 
24th instant, 





NOTES OF CASES. 
Kesharinandan Ramani v. King Emperor. 


Code of Criminal Procedure (Act V of 1898), Secs. «76 and «768— 


1 . 
Appeal from appellats order under Ses, g75B, if lies. = 


VÀ) 
L L. R. 17 Pat. 9 


The appellant moved the High Court against an order of the (Е. B.). 
District Magistrate directing his prosecution for an offence under EE 
Section 193, Indian Penal Code passed in an appeal from the order 
of the Sub-Deputy Magistrate of Patna City refasing to take action * 


under the provisions of Section 476, Criminal Procedure Code, 
On a preliminary objection on behalf of the Crown that the 
appellant ought to have appealed to the Sessions Judge before 
coming to High Court and in consideration of the fact that the 
decision of Patna High Court in Ranjit Narayan Singh v. Ram 
Bahadur (1) followed in Narayan Мейв v. Dhana Meher (2) 
is dissented from in almost every other High Court in India, the 
case was referred to the Division Bench whence to Foll Bench; 
Held (per Courtney Terrell C.]., James and Manchar Lal 77.) 
that the appellant has no right of appeal (dissenting from the e 
decisions in cates referred to above). 
8, С. , 


t e Ф 
(1) (1926) I. L. R. 5 Pat, 262, (a) (1930) I. І. К. 10 Pat, 446. - 


тол 
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Pakala Narayana Swamy v. King Emperor. 


Code of Criminal Procedure (Act V of 1898) Sec, 16a—Admission 
by party kow far admissibls— Statement by accused containing 
partiy confession, if admissib/e—Admissibilily under Sec. 73 
Evidence Act (Ad I of 1872) —Comparison: of handwriting by 
Judge, if legal, 

The appellant was tried with his wife before the Sessions Judge 
of Berhampore for murder. They were also charged with cons 
piracy to murder the deceased and the firet accused (appellant) 
was algo charged with causing disappearance of the body under 
Section 20r, Indian Penal Code, The appellant’s wife was acquit- 
ted of any offence and the appellant was convicted under Sec- 
tion зот, Indian Penal Code and sentenced to death, The 
appellant appealed to the High Court. 

Held (per Courtney Terrel, C.J. and Manohar Lali, J.) that 
Section 162 has no reference whatever to statemsnts made by 
accused persons, 

In order to be considered asa confession, the statement must 
involve an admission of guilt of the offence charged and an 


` admission if it be not a confession is inadmissible. An accused is 


entitled to ths whole statement (made by him previously) placed 
before Court. If it taken as a whole amounts to a confession the 
whole statement must be excluded, It ія not permissible to place 


'& part of a single statement as a mere admission or series of 


admissions and to omit merely the strictly confessional part. 

Admissions by a party to a litigation whether Civil or Criminal 
differ fundamentally from previous statements made by a witness 
sss. cannot be used to supplement the oral testimony...» 
«e. Thes evidence upon which tha Court is to consider material 
allegation of fact must be the evidence of the witness as givan in 
Court,........... The Court is to weigh the evidence afforded by 
admission against the evidence produced at the tilal by the defence. 

Іо the absence of conflict of evidence, the Judge is entitled to 
form his own opinion after compiriog the signatures on the letters 
produced and the admitted signatures. Such procedure is expressly 
contemplated by Section 73 of the Evidence Act, 

(Pir Manokar Lail, J.)--'The only test to decide whether a 
statement is & confession or not is to see whether the accused 
stated that he has done certain things which amount to an offence 
and thereby accusing himself of committing an offence, 

Section 16a must be read along with Sections 160 Mid 16r. E 
с 
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Jugeshwar Singh v. Rijhan Singh. 

Partition Suit Appeal against final decrss is liks a second appeal — 
Only questions of law and princttls and mot of fads can be 
considered, 

A commissioner for partiilon has been to the spot, has 
beard the contention of the parties and evidence sdduced by 
them and submits his report to the Sub-Judge alloting the takhtas 
after making partition by metes and boundsto the best of his 
ability, The Subordinate Judge again reviews the facts and 
corrects the award of the commissioner, the parties having 
sufficient time to file objections against the report of the commis- 
sioner, Thereafter an appeal is filed by the dissatsfied party 
against the decision of the Subordinate Judge 1 - 

Held (par Courtney Terrell C. J. and Chatterji, J.) that a firat 
appeal to the High Court from the order of the Subordinate Judge 
is really in the nature of а second appeal in which only questions 
of law and principle can be considered and that the power to review 
the decision of the commissioner on the facts is a matter for the 
Subordinate Judge and his view of the fact ought to ое final as a 
first appellate decision on fact. 

8. C. 





In re Khoetramont Debya. 


Indian Stamp Act (Act ll of 1899) articles 33 and <5—Desd of 
release executed by Hintu widow giving wb possession, whether 
comes under article 33 or articl 55. 

A Hindu widow in possession of certain property by virtue of 

a partition decree and holding a life-interest therein executed 

a deed surrendering her interest to her three sons who would 

succeed to the property in the ordinary course on her death and 

the deed bore a stamp of Rs. 5 as on a release. under article 55 

of Schedule т of the Indian Stamp Act, The widow died during tha 

pendency of the reference by the District Judge to the High Court. 
Held ( par Courtney Terrell C. J., James and Manohar Lall 

//.) that since the reference is made by the District Judge for 

instructions on а point of difficulty arising under the Indian 

Stamp Act no question of abatement arises on account of the death 

of the widow, and that gs the widow is not renouncing her claim 

‘upon property but transferring possession of it the deed was an 

instrument of gift governed by article 33 of Schedu'e I and the 

duty was payable of the present value of the lifein:erest of the 
widow. 

Be Ce 


IIN 


т2н 


1937- 
[m 
I. L.R. 17 Pat. 102. 


— 


1937. 
м2 
I. L, R. [1998] 
Mad, 1a (Е, B.). 
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Mulchand Hira Lal о. Commissioner of © 
Income-tax, Bihar & Orissa. 


Incomtaz Act 1922 (Act XI of 1922) Sse, t0—Whsther theft а loss 
incidental to the conduct of ths businsss—Assesset, if, entitled to 
claim deduction therefor. 


The assesses a shopkeeper sent some money through his 
employee to the bank but the money disappeared and the assesses 
was under the impression that it was embezzled by his employee but 
the Criminal Court held that it was not embezzled but stolen by a 


.coolie, It was contended on the strength; of tbe decision in 


Jagaraath Therani v. Commissionsr of Income Tax (1) that the 
loss by embezzlement was loss incidental to the conduct of the 
business and so deduction should be made under section xo sub- 
geetion (a). 

Held ( per Courtnsy Terrell C. Ja and Agarwala 7.) that theft 
or embezzlement cannot be considered as “expenditure incurred 
solely for the purpose of earning such profits or gains” [paragraph 
IX of subsection (2) of Section то} 

8, C. . 


(1) (1923) IL L. К, 4 Pat. 385. 





Р. Thayarammal v. Pitty Kuppuswamy Naldu. 


Prastica—Audiencs in Court— Agent with power of attorney to appear 
and conduct judicial procesdings himself or act as solicitor or 
atiornsy for principal, if entitled to do so—Code of Civil Pro 
cedure (Ad V of 19080) Or. 11 ә. т, 2a—-Letters Patent 
(Madras) «ls. о, T0—Indian Bar Councils Act (Act XXXVII 
of 1926) ss. 8,9, Original Side Rules (Madras High Court) 
Or, XXXIX rr. г, 2, 24, 3 ані $5 — Effect of. 


One Krishnammal, a widow, filed a suit in Madras City Court 
against ber sister Thayarammal for half share in the assets of ona 
Palla Kuppammal deceased and being unable to stay in Madras 
she gave power of attorney to the applicant respondent as agent, 
“to search the records and apply for copies thereof in the above 
matter, to file into and receive from Court all papers relating there- 


‘to, to swear affidavits, to file necessary petitions and to verify and 


sign the same, to appear and plead in Coux in person on my be- 
half, to engage Advocates if necessary amd to sign in their vakalatha, 
. - 
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to do all acts necessary in the conduct of the above proceedings and 
in furtherance thereof" Later Krishnammal without cancelling the 
power of attorney given by her to the agent, engaged a legal practi- 
tioner to appear in the suit on her behalf beforethe Master. The 
agent filed an offidayit to the effect that the power of attcrney has 
the same force as vakalath and unless it was revoked he claimed the 
same right as a legal practitioner to plead in Court. The Master 
referred the matter to Gentle J. for order who again referred the 
same to the Full Bench for decisions on the following questions 


"()) Whether an agent with a power of attorney to appear and 
conduct judicial proceedings has the right of audience in Court 

“(ii) Whether the agentis entitled to notice, if bis principal 
wants to appear and conduct the proceedings himself in person or 
appoints an Advocate to appear for him ; and 

“(Ш) whether under the power of attorney agentcan сату on 
business as a solicitor or attorney drafting, engrossing and filing 
plaint, Judge’s summons, affidavits and generally issuing legal 
process and charge fees to the principal," 

Hald (per Beasley, C. J. Venkatasubba Rao and Mockett, JF.) 

(i) that the agent has по right of audience, 

(ii) that the agent is not entitled to any such notice, and 


_ (iii) that since such an agent cannot "practise" within the 
meaning of section 8 of Indian Bar Councils Act, be cannot carry 
the suff on business as a solicitor or attorney. 


B. 





N. Shanmukham Chetty v. M. Govinda Chetty. 


Civil Procedure Code (Ad V of 1908) Sec. 92 (2)-—Suit by a tenstes 
against co-trustes for accounts, if falis within above Segion— 
Nature of reliefs sought, if a proper test for finding. out whether 
comes under Sec. 92 (2). i 
In а suit for accounts by some trustees of a public trust against 

their co-trustee whether the sanction of the Advocate General 

under Sectlon 92 Civil Procedure Code is required before filing 
the rame 


Held (per Leach C. J.) that the decision of the Judicial Come 
mittee in Abdur A Mahomed Barkat Ali (1) has not 
(1) (981) IPL, R, 55 Cale, $19 (P. C.) 5 48 C. L. J, 55 


тт 
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shaken the correctness of the Full Bench decision in «фанка 
Povicha v. Narasinga Poricka (1) and therefore no such sanction 
la necessary. 


(Per Varadachariar J.)—Sub-tecilon 2 section 92 must be read 
along with sub-section т. It is therefore rot right to make the 
nature of reliefs prayed for in a suit conclusive and exclusive test in 
determining the applicability of section ga, The dictum of Cornish 
7. viz “whether tbe suit falls within section оз depends not upon the 
character in which the plaintiff sues but upon the nature of the 
relief sought” is incorrect, 


в. C. 
(1) (1921) I. L. В, 45 Mad. 113 (Е. В.) 


REVIEWS, 


For Necessary Aotlon.—Edited by Shri Ram, B.A, LLB, and 
V, M, Kulkarni, B.A., LLB., published by the Indian Cases Limited, 
Publishers, Lahore, 


The publication is a collection of some of the most notable 
speeches and judgments of the Honourable Sir Douglas Young, 
the Chief Justice of Lahore. It ruthlessly exposes some of the 
most detestable cankers that are every day eating into the vitals 
of the body politic of Indian life and society. The book is thus 
of general interest and is not meant for the lawyers alone. In some 
of the speeches and Judgments of his Lordship constructive sugger 
tions have been made for increasing the efficiency of the members 
of the Bench and the Bar and for amelioration of the system of 
judicial administration of the country and every educated Indian 
who has got something to do with the Courts of law ought to 
turn bis attention to the same. In his address to the judiciary, 
bis Lordship has exhorted every judicial officer to forget that he 
belongs to any particular sect or community and to try his utmost 
to eracicate all sorts of corruption from the law Courts, The 
learned editors of the publication er "review „baye in their 
prefatory note pointed out that the money dribbled away out of 
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individual pockets in corrupt practices, if collected in one fund, 
could be utilised for works of great social utility to immense 
relaxation of the burden on public revenue, That is no doubt so. 
Corrupt practices should be put an end to by all means, though 
we are not sure if the money thereby saved could be made available 
for public benefit; We are however sure of one thing, that if 
some money be saved out of the lavish and luxurious emoluments 
attached to judicial offices, the same may be utilised for works 
of public utility to the great relief of the Indian tax-payer. 
Payment of inflated wages as an antidote for corrupt propensities 
necessitating heavy impositions on the tax-payer is itself a worse 
form of corruption, which the Pauls may approve, but the Peters 
will always resent. We expected tome reference to this matter in 
the book under comment, but found nothing of the kind.. Anyhow 
the book is all throughout teeming with constructive suggestions and 
frwrate representative ideas regarding various problems about 
public welfare, The learned Judge’s suggestions for replacement 
of oral evidence by a widespread system of registration, for issue 
of cheap copies of Courts' records, his condemnation of profiteering 
out of litigation expenses, solicitation for roo% honesty in the 
judiciary, bis disquisitions on the value of chemical examiner's 
report or of circumstantial evidence are only a few among other 
matters that wil make the publication one of an abiding interest. 
In point of diction, mode of expression, choice of vocabulary, 
precision of thought and language and exactitude in portrayal, 
the speeches and judgments present rare specimens and we hope 
they will be largely read by the intelligentia of the country. The 
sale-proceed& of the book will be utilised for charitable objects; 
that is an additional reason for encouragement being extended 
o it 


Bengal Tenancy Act by Hemendra Chandra Sen, Advocate, 
published by Eastern Law House, 15 College Square, 1938, price 
Rs. 4. 

This handy volume is intended mainly as a supplement to the 
well known publication which is popularly called Sen's Bengal 
Tenancy Act, The last edition of the book was published in 1929 
and the present volume brings that book up-to-date by incorpora- 
ting in[it the amendments of 1938 together with the case law 
reported in the intermediate period. This small volume may also 
be treated as an independent edition of the Bengal Tenancy Act 
agit now stands, Sen's ВзАта1 Tenancy Act has catered to the 


at * 
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needs of Bengal lawyers for ovar a quarter of a century and there 
is hardly any person in the legal profession of Bengal who is not 
already quite familiar with the excellent features of the book. So, 
in reviewing this voluma we need not recount the various points 
of excellence that "Sen's Tenancy” always ttands for and it will 
be quite sufficient for our present purposes to say tbat this volume . 
too is я real chip ofthe old block reproducing the characteristic 

features of the original stock in their full glory. "The notes on the 

reported cases are always accurate and full so much so that the 

facts of each case and the points decided therein can be ascertained 

at once on the very first perusal. The learned author has given 

in the Preface of his book a nice summary of the various changes 

ntroduced by the recent Amending Act of 1938, and this, we 

think, will be particularly helpful to the lawyers and fully apprecia- 

ted by them, Ав usual with Mr, Sen’s book, the notes on the 

reported cases have, on most occasions, been given in isolated 

paragraphs This system has no doubt its own advantages but ` 
there are lawyers who prefer running commentaries elucidating 

the legal principles asillustrated by judicial precedents assorted 

and arranged on analytical and evolutionary methods, and we 

leave it to the learned author to see whether it will be possible 

for him to satisfy the predilection of this class of his readers in 

the future editions of the book. The learned author has tried to 

explain the objact and effect cf the new amendments by quoting 

extracts from the legislative papers, This method though helpful 

to our understanding to some extent is not of much use in the 

law Courts as no reference can be made to the council proceedings 

in the course of arguments. The learned annotator isa veteran 

lawyer of considerable repute with a specialised knowledge of 

matters relating to the Tenancy law of the Province and his own 

individual opinion on the effect of the different amendments would 

have been better welcomed than mere covert suggestions conveyed 

through the msduim of extracts and notes culled out from other 

sources Ве that as it may, the book is undoubtedly a very use- 

ful one and is expected to command a brisk sale. It has been 

neatly printed and its price, having regard to its general get-up, is in 

no sense immoderate, 
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The Late Mr. BIRAJ MOHAN MAJUMDAR. 


We beg to place on record our deepest sorrow and regret at 
the death of Mr. Biraj Mohan Majamdar which melancholy event 
took place on Saturday, the rst April 1939, at his residence, 
29 School Row, Bhowanipur, Calcutta. 


Born on the 7th day of January, 1867, in Town Sripur, District 
Khulna, Biraj Mohan was the eldest воп of late Ananda Mohan 
Majumdar, who was a Deputy Magistrate, Не lost bis father when 
he was only thirteen years of age which caused a set Sack to bis 
studies, Ніз early Ше was spent in great hardship but notbing 
daunted the seal and devotion to work of young Biraj Mohan. Не 
passed the Entrance Examination in the First division in 1853 
from the I. M. S. Institution, Bhowanipur and was awarded a 
Government Scholarship. Не then joined the St. Xavier's College 
in Calcutta and passed bis Е. A, Examination in the first division 
with Science as one of his subjects. He was very fond of scientific 
studies and even when studying for the Е, А, Examination he 
regularly attended the lectures of Dr. Mohendra Nath Sarkar 
at the Indian Association for the Cultivation of Science. After 
pausing the F. A. Examination Һе took admission into the Presi- 
dency College, Calcutta which then possessed a famous galaxy of 
Professors consisting of Principal Tawney, Mesers. Rowe, Webb, 
Percival, Pedlar and Jagadish Bose and passed the В. A. Exami- 
nation in 1889 with Honours in Chemistry, While in tbe Presi 
dency College he wasa favourite pupil of Sir Alexander Pedlar 
and passed his М, A. in Chemistry in 1890 within a year of his 
graduation, А 

Immediately. оп leaving College he had to take up a teacher's 
job in the Нагіпаті High School ona very moderate pay in order 
to maintain his Габ Шу, After serving aa в school master for 
sometime, he joined the Raj Chandra College in Barisal and 


184 


THX CALCUTTA LAW JOURNAL, [Vor. LXix. 


later the L. М. S. Institution in Bhowanipur as a Professor of 
Science, While working there he also joined the Indian Associa- 
tion for the Cultivation of Science and used to deliver lectures 
on scientific subjecta He maintained bis interest as a teacher 


in scientific subjects and even after he had joined the Bar in the 


Calcutta High Court he was Professor of Science in the Bangabasi 


College, Calcutta. 


A great change in his life took place in 1893 when he first 
came in touch with Sir Asutosh Mookerjee, one of the greatest sons 
of India. Sir Asutosh was impressed with Biraj Mohan's sincerity 
and honesty of purpose and  pursuaded him to study law 
and join the Bar as bis junior. Bira} Mohan passed the B. L, 
Examination in 1897 and joined the High Court Bar in 1899. 
Atthis time Sir Asutosh had an extensive practice in the High 
Court and before long Biraj Mohan picked up a decent practice 
as his junior, In 1907 he was appointed the permanent Advocate 
of the Deputy Registrar in Second Appeals and continued in that 
office till his retirement from practice in 1934. 


Under the inspiration of Sir Asutosh Mookerjee Biraj Mohan 
started the Calcutta Law Journal in 1505 under an able and 
efficient editorial board himself taking the leading part, The 
Journal won became popular and was recognised as an efficient 
publication of select and representative case laws and commen- 
taries on legal topics, Lord Sinha was intimately associated with 
this Journal for a number of years, 


As& devoted friend of Sir Asutosb, Dira] Mohan soon came 
to be closely identified with the University of Calcutta. He was 
elected a Fellow of the Senate in доо by the Registered graduates 
and remained a Fellow of the University and a member of the 
Faculties of Arte and of Law till his death. For many years 
he was a member of the Syndicate, the Boards of Studies in 
Law and in Sanskritic languages and the President of the Board 
of Studies in Geography. ` 

Inthe University, Mr. Majumdars activities were manifold and 
varied. With the inauguration of the University Law College in 
1909, he was appointed one of the Foundation Professors of the 
College and acted with great zsal and energy for the development 
Of legal studies in the University. In 1913 he was appointed 
Vice-Principal of the College in which office he continued till June, 
1935. He also officiated as the Princigff ofthe ColJege from time 
to time and maintained his active interest in the affairs of the 
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University Law College till his death. He acted as one of the 
paper-setters and examiners in Law Examinations from того to 
1937. On more than one occasion he was a member of the Board 
of Examiners for the award of Onauth Nath Deb Prizs on thesis 
on legal subjects, He acted as the Tabulator in various University 
Examinations for many years since 1913. He was the paper-setter 
and Head Examiner in Geography for the Matriculation and 
the Intermediate examinations from rgro to 1930. 


Biraj Mohan's educational activities outside the University 
were also varied. As the Founder President of the Calcutta 
Geographical Society he made strenuous efforts for the spread of 
of education in G:ography and for securing a place for that subject 
inthe curriculum of higher studies, For many years he was the 
President of the South Suburban School Bhowanipur and Vice- 
President of the Mitra Institution, Bhowanipur. He was also a 
member of the Governing Body and Vice-President of the Asutosh 
College since its foundation in 1917. He took great interest in the 
education of the boys of his native village and -was instrumental іа 
the foundation of a High School in Town-Sripur and had the satis. 
faction of putting the affairs of the school on a stable; and sound 
basis. 


Right through his life Biraj Mohan was thoroughly honest 
and pure in thought and character. Both in professional life and 
in his public activities he set a high standard of conscientious and 
methodical discharge of duties entrusted to his care, which is worthy 
of emulation by the present generations in Bengal He was always 
regular and punctual in bis habits and was straightforward in his 
dealings with the clients, students and others with whom he came 
in contact. In his private life he wasan affectionate father and 
a loving friend. A zealous academician, a conscientious lawyer and 
unostentatious worker, Biraj Mohan ‘maintained till his death a 
singular devotion to duty and faith in God which gave him solace 
and peace in thought and action. 


Biraj Mohan has left behind five sons, of whom the eldest, 
Мг. Ramendra Mohan Majumdar, M. Sc, B. L., is an Advocate of 
the High Court, а Professor of the University Law College and at 
presentis in sole charge of thisjournal founded by his revered 
father. 


May his foul rest in рейсе | 
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Reference in High Court and District Court, 


Before Mr. Justico S. K. Ghose and Mr. Justice В. К. 
Mukherjea, reference was made to the death of Mr, Biraj Moban 
Majumdar, Advocate on Monday, the 3rd of April, 1939. 

Mr, Н D. Boss on behalf of the English Bar and Mr. Amaren- 
dra Nath Fose, President of the Bar Association spoke of the 
various qualities of bead and heart cf the deceased, the Court 
riclprocating the sentiments, 


A similar reference was also made іп the Court of the District 
Judge of Khulna, his native District, by the Khulna Bar Associa- 
tion, the Judge joining in the expression of sorrow, 





NOTES OF CASES. 
Evelyn Popaly v. The Official Assignee of Madras. 


1937. Presidency Towns Insolvency Ad (Ad Ill of 1009), section 96, 
LL. R. [1938] sub-section (5 )— Procuedings under section 7 against insolvent’s 
Mad. 72, 


wife. if barred by her examination under section 36, sub-section (5) 
Jor det»rsmining insolosnt’s title to property. 


The Official Assignee applied under section 7 for a declaration 
that certain houses are property of the insolvent in the benami of 
his wife or in the alternative that the insolvent has a half interest in 
those houser. Evelyn (the wife) raised а preliminary objection that 
as sho was examined under section 36, the proceedings against her 
under section 7 was barred. The trial judge over-ruled this conten- 
Ы Нор. The second respondent (wife) appealed. 


Held (ger Beasley, C. 7.) that sub-section 5 to section 36 
relates only to property admittedly belonging to the insolvent and 
not to property the ownership of which is in dispute and that the 
proceedings under section 7 are therefore not barred by reason of 
the examination under aection 36. 

(Per Cornish, J.)—' here is nothing in section у to prevent the 
Inrolvency Court from deciding a disputed question of title between 
the Official Assignee and tome other persons The jurisdiction of 
the Court under section 7 is qualified only to the proviso to the 

. section and the words “any -matter arising under section 36" 


therein do not mean any matter which bag been the subject of 


examination under section 36. Е 


S. С, ә 
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Kotamblyakath Pathu Kuttl Umma v. The Nedungadl 
Bank, Limited, Calicut. 


Mahomedan Latwo—Shafi and Hanafi Schools—Wag/ wsder— 
Delivery of possession, if necessary to validate. 


In execution of a decree, the Bank purchased a property mort- 
gaged to it but an attempt to obtain delivery of the same was 
resisted by Kotambiyakath and others who relied ona wakf deed 
executed 7 months before the mortgage in favour of the Bank, An 
application by Bank to remove resistance was dismissed by the 
Sub-Judge (though it was said that tbe wekf was revoked or can- 
celled by a cancellation-deed) whereupon the present suit was 
instituted. It was decreed by theSub-jrdge on the ground that 
though the cancellation of a valid wakf is invalid, the wakf itself waa 
not completed or made valid by delivery of possession, The defen- 
dants appealed. 

Held (per Varadachariar and Pandrang Row, JJ.) that accord- 
ing to both Shafi and Hanafi Schools of Mahomedan Law, delivery 
of possession isnot necessary to validate a wakf otherwise valid. 
(Full Bench casss and other cases of other High Courts discussed). 

8. C. 





Р, D. Shamdasanl v. Sir Hugh Golding Cooke. 


Criminal Procedure Code (Act V of 1898), section o¢-—Complainant’s 
sight of inspection of documents and books ofa Bankin a case 
against the auditors thereoj—Summons against the Managing 
Director— Banker’ Books Evidence Ad (XVIII of 189r), 
sections 5, 6, if conflict mith provisions in section 94 Criminal 
Froceduss Code— Indian Fanal Cods (Act XLV of 1860), sections 
IQI, 193, 197 and 199. 

In a case for offences under sections тот, 193,197 and 199, 
Indian Penal Code against the auditors of a Bank certifying certain 
false statements in the Balance Sheet ав correct, the complainant 
filed an application under section 94, Criminal Procedure Code for 
issue of witness summons against the Managing Director for produc- 
tion of documents and books. The Magistrate allowed the appli- 
cation holding some documents and books to be relevant. There- 
after an application by complaingrt under section 6 of Bankers’ 
Books Evidence Act forinspection of a particular document was 
rejected. A month later, anotber application of the complainant 

„ under section 94, Criminal Psmocedure Code, for inspection of all 
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documents and books already held to be relevant was rejected on 
the ground that section 94, Criminal Procedure Code, conflicts 
against the provisions of Bankers’ Books Evidence Act. The com: 
plainant appealed to the High Court in revision. 

Held (ger Broomfsid and N. J. Wadia, //.), that the com- 
plainant was entitled to the inspection of the documents which are 
found necessary and relevant for trial. There was no conflict 
between the provisons of section 94, Criminal Procedure Code, and 
Bankers’ Books Evidence Act, 1891. 

The Court is interested in seeing and is bound to see that as 
far as possible anything in the nature of a roving or fishing inspec- 
tion of the books of a Bank is prevented.......0cecoaee In the case of 
Banken! Books an order under section g4, Criminal Procedure 
Code, 1898 should be cautiously made and carefully drafted. A 


routine order to comply exparte is generally undesirable, and in any 
case the prosecutor should be required to state before the issue of 
tbe order not only what books he requires to be produced but why 
their production is necessary with specific reference to the allega- 
tions in the complaint. 

See in this connection Central Bank of India Lid. v. P. Г. Sham- 
dasani (1) decided by Beaumont C.J., Rangnekar and Norman, JJ. 


& C 


- 


(1) (1937) I. L. В. [1938] Bom. 119 (S. B.) 





Emperor v. Waman Ramji Patil. 


Criminal Procedure Code [Ad V of 1898), sec, 562 (г) proviso, sub- 
sition (14)-—Order of release of accused. after admonition by 
Third Class Magistrate, if legal, 

The accused three in number were charged with offence under 
sections 426 and 447 Indian Penal Code for obstructing the com- 
plainant’s servant in farming operations and for damaging his agri- 
cultural implements, The Third Class Magistrate hearing the case 
convicted all the accused of ths offence charged and sentenced 
accused Nos. т and sto pay fines and as the accused No. 3 was 
only fifteen years of age and was a tool in the hands of the accused 
Nos т and 2, the Magistrate released him after due admonition 
under section 562 (1A) Criminal Procedure Code. The District 
Magistrate made а reference to High Court “as the (trial) Magis- 
trate has not been invested with powers under. section 552 Criminal 
Procedure Code, his action in employing the sectfon is illegal,” 

e 
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The reference was heard by a Division Bench who directed it to be 
placed before & Full Bench. 


Held [ser Beaumont C. J., Sen and Norman JJ.) that the pro- 
viso to sub-section (1) does not extend to the powers conferred by 
sub-section (rA) and that a Third Class Magistrate, is, therefore, 
entitled to exercise the powers conferred by sub-section (1A). 


[Emperor vs. Ranckhod Harjivan (1925) эт Bom. І. К. 109, 
overruled and Mwyridhar va. Mahbub Khan (1924) 47 All. 353, 
followed.] 


8, C, 


Dullabhbhai Hanaji v. Gulabbha! Morarji Desai. 


Indian Limitation Act (Aa IX of r908)4rf. rop—Sale by insoloent 
se aside—Suit by Receiver to recover masne projits, how to com- 
pute the pe riod. 

On March 14, 1925, one Gulabchand Rupaji sold Dullabhbhai 
Hansji and another а ginning factory. On August ro, 1925 the 
creditors of Gulabchand applied to have him adjudged insolvent and 
on March 3, 1927 he was adjudicated insolvent and Gulabbhai 
Morarji wrs appointed Receiver. On March 6, 1931, tbe Court on 
application of the Receiver set aside the sale (dated March 14, 1925). 
On March 6, 1931, Gulabbhai sued to recover from Dallabhai and 
another the amount of- mense profits for the years 1925 to 1928, 
alleging that cause of action arose on March 13, 1929. The defen- 
dants contended £m/er aia that the plaintiffs should have claimed 
mesne profits in the earlier suit for setting aside sale, that the pre- 
sent separate claim was not maintainable and that this claim for 
mesne profits beyond three years from the date of the suit was not 
maintainable, The learned Sub-Judge decreed the suit, The do- 
fendants appealed. : 


Held [ser Beaumont, C. 7. and Sen, 7.] that article rog of the 
Indian Limitation Act does not provide that the starting point of 
time for recovery of mesne profits wrongfully received shall be the 
date when the cause of action to recover those profits arose that ів 
the date when the profits were received and that the suit was barred 
as to profits received more than three years before the institution of 
the guit, that is, before March 6, 1928, 

в. C. - 
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Protap Singh v. Brijnath Das. 


Charitable qmd Religious Trusts Act (XIV of 1920), section 3— 
Tous? partly for gublic purposs and partly for private purpose, if 
controlled by the Ad. 

A trust was created under a Will dated sand July, тутт. The 
teatator recited therein tbat he would remain absolute owner of the 
property during the lifetime, that after payment of certain specified 
debt a temple should be established in the house'known as bungalow 
and idol of Thakur Madan Moban be installed therein, that a £ujari 
(worshipper) be maintained and that the trustees should arrangé 
for vag bhog from time to time, In addition to these items, provi 
sions were made for the distribution of food and medicine to the 
deserving from the bulk of the income and an allowance of Rs, 10 
to his widow which on ber death would be added to the expense of 
chhatra (establishment for distribution of focd and medicine), The 
testator further provided that in case a trustee refused to work or 
is disabled or dies, ancther trustee may be substituted in his place 
by the-Board of Trustees, 

An application under section 3 of the Act by the respondent 
was allowed by the learned Sub-Judge, Agra. . The applicant moved 
the High Court in revision, 

Held [fer Sulaiman, C. J. and Harries, /.], that where under a 
deed a defined share in the property or a specified part of the 
income has been definitely set apart for public purposes, then the 
mere fact that any other part of the property or any other specified 
part of the income is for private purposes would not take the case 
out of the provisions of Act XIV of 1920. Where there is no such 
distinctness and the whole expenditure is left at the discretion of 
the trustee, the trust may be illusory. 


If under one document there are provisions for public as well as 
private purposes, which can be separated the whole trust cannot be 
said to be for private purpores only and as such not governed by 
thie Act, 


8, С. 
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NOTES OF CASES. 
Emperor v. Ramchandra Ваајі бојаг. 


Indian Stamp Act (II of 1899), section ÓS(e)—Eniries. in book 
relating ѓо loans acknowledged but stamp not affixed—Intention 
to defraud рор ттеп, proof essential, 

The accused Ramchandra a money-lender kept a vyaj vai 
(account book) containing entries of loans advanced. He produced 
this book while giving evijence in the Magistrate’s Court. The 
Magistrate, having found that the writings were not stamped though 
required under Indian Stamp Act, impounded the book under 
section 35 of the Act and sent it to the Collector for further action, 
The Collector gave sanction for progecution under section 68(c) of 
the Act holding that the accused had intentionally defrauded 
government of stamp duty, The Sub-divisional Magistrate convicted 
the accused who moved the Sessions Court in revision and the 
learned Sessions Judge referred this matter to High Court. 

Held [ser Beaumont, C. 7. and Norman, J.], that tne first entry 
wasareceipt while the second one was in the nature of an acknow- 
ledgment, that the government had failed in this case to prove any 
- intent on the part of the accused to defraud government and that 
the mere fact that parties executed a document without stamp upon 
it was in itself insufficient to infer ал intention to defraud, 


B, С, 





Bhagat Raj о, Garal Dulalya. 


Limitation Ad (ІХ of 1908), article af—Sutt for compensation for 
malicious prosecution—Limifation—" Acquitial” in security pro 
ceedings— Revision јон Sessions | Judge— Termination of pro- 
ceedings. 

Acomplaint was made against the plaintiff under section 107 

Criminal Procedure Code on zoth August, 193s. The Magistrate 

| alter enquiry “acquitted " the accused on rath November, 1931. 





1937. 
—— 
I, L. R. [1938 
Ау, ae ] 
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The complainant moved the Sessions Judge on revision which was 
dismissed on gth January, 1933, ‘lhe suit for compensation for 
malicious prosecution was then instituted on 8th January, 1934. 
The plaintiff was unsuccessful in the trial Court and the lower 
appellate Court which held that the limitation will run from rath 
November, 1932 and that the suit was barred. The plaintiff 
appealed to High Court. | 

Held [fer Níamat-«llah and Allsop, JJ.) that the suit was not 
barred by limitation. The use of the term “acquitted” is quite 
inappropriate in a proceeding under section 107 Criminal Procedure 
Code, ths proper course is to “discharge” the person concerned. 
The limitation under section 33 would begin to run. when the pro- 
ceedings terminated i.e. when the application in revision was 
dismissed. 
8, C, 


Deoki Nandan v, Ramchandra Tewari. 


Jurisdicion—-Civil and Revenue Courts— Fixed rate tenancy belonging 
ѓо joint Bindu family—" Tenant” is the family and mot indivi- 
dual members—Suit by some members for declaration that aliena» 
Hon by other members is not binding and for possession, if cognis- 
able by Civil Cowrt—Civil Procedure Code, sition 115— Revision 
to High Court of decision of first Court confirmed by appellate 
Court from which revision is not maintainable, if lies—Amend- 
ment of plaint by Court which holds that suit is not cognisable by 
it, if can be allowed. 


Deoki Nandan, the plaintiff, and some defendants were the 
members of a joint Hindu family owning certain fixed rate tenancy 
lands. The plaintiff instituted a suit for cancellation of sale deed 
dated 18th August, 1934 executed by defendants Nos. з апа 3 in 
favour of defendant No. т, and for a declaration that the deed is not 
binding on his share, The said two defendants contested the suit 
on the question fs/er alia of jurisdiction. The trial Court held that 
it had no jurisdiction and returned the plaint to be presented to 
proper Court (revenue Court) and disallowed an amendment of the 
plaint viz. deletion of the prayer for the plaintifl’s half share, Tbe 
plaintiff did not file it in revenue Court but appealed to the District 
Judge who dismissed the appeal upholding the Munsifl’s decision. 
The plaintiff moved the High Court in revision against the District 
Judge's order. ` ё. 

Held [ger Niamatudiah and Hcyriss, JJ.) that where а fixed rate 
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tenancy belongs toa joint Hindu family, rent is payable by the 
family as such and the individual members cannot be considered as 
co-tenants between themselves or pis a gis the landlord. 

The High Court has power under section тт; Civil Procedure 
Code to interfere in revision with the decision of the first Court, 
where it has failed to exercise a jurisdiction vested in it, although 
that decision has been confirmed by the appellate Court, from 
whose decision & revision may not be maintainable, [Full Bench 
decision in Badami Kuwar v. Dinu Rai (1) followed.] 

The view that when a Court holds that it has no jurisdiction to 
try a suit it cannot allow amendment cf the plaint may be techni- 
cally right but is of no practical importance if the amended plaint 
would bring the suit within the jurisdiction of the Court. In such 
& cage the amendment may be allowed as it is open to the plaintiff to 
amend the plaint as soon as it was returned to him for presentation 
to proper Court and to re-present itin the same Court which was 
bound to entertain it, as ex Aypothesi, the suit would have become 
one which the Givil Court was competent to decide. 

8. C. 


(1) (1886) 1. L. R. 8 АП. 111. 





Brij Kishore Ram Ѕарор v. Sheo Charan Lall, 


Partnership—A firm as such or all its members individually, if сан 
bs partners in a мею firm—Swit in the mame of old frm by its 
members against the partners in the new firm, if maintainable— 
Civil Procedurs Cole, Order XXX, Rulis т, 2. 


A new partnership was entered into by all tbe members of and 
in the name of the firm Brij Kishore Ram Sarup on the one hand 
and by Sheo Charan on the other, which was subsequently dissolved 
and the plaintiff firm through its members sued Sheo Charan for 
rendition of accounts, The trial Court and the lower appellate 
Court dismissed the suit, The plaintiff appealed to High Court. 

Held [ger Niamat-wilak and Allsop, JJ.) that a contract by an 
authorised partner of the old firm with the new firm is valid but the 
members individually and not the old firm, as such, can be partner 
in а new firm. 

Such a sult brought under Order XXX Civil Procedure Code is 
maintainable but the decree to be passed should be for or against 
all the members 121 not the firm as such, 

в. © ° 


. Lone s aed 


278 


235 


1937. 
e 
I, L. К, (1938) 
АН, 146. 
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1937. 
اة‎ 
I, L. R. [1938] 

All. Lee 
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Puranchand v. Babu Ram. 


Civil Procedure Code, Sch. 11 para 3 (2)—Swit referred. to arbitra- 

Hon—Order. by Court for withdrawal of suit under Or. XXII 

r. 1 pending arbitration procesdings, if without jurisdiction. 

A suit by plaintiffs -for possession of a plot of land and for 
demolition of certain structures thereon was referred to arbitration 
and the eward being objected to was remitted by the Munsiff to 
the arbitrator for reconsideration whereupon the plaintiffs applied 
to Court for permission to withdraw the suit and to bring fresh 
suit under Order XXIII Ruler of Civil Procedure Code which 
таз granted. Ths defendants moved the High Court in revision 
against this order. . 

Held [per John Thom, A.C.J.]—that the trial Court had no 
Jurisdiction under paragraph 3 (s) of Schedule II to the Civil 
Procedure Cole to pass any order in a suit referred to arbitra- 
tion во long as the reference subsists and the arbitration is not 
superseded, 


8, C. 





Emperor v. Bakshi Ram. 


Criminal Procedure Code, 5и. go8—Forum of appsal—Writing 
and delivery of judgment whether a part of "Iria — Hearing and 
argument concluded as before an Assistant Sessions Judge but 
judgment delivered as an Additional Sesitons Judge—Appeal, ij 
lies to Sessions Judge or to High Court. 

The appellants were committed to the Sessions Court in а 
case known as Railway Ticket Forgery conspiracy саве. They 
were (ried by Mr, Crofts, I. C. S., an Assistant Sessions Judge, 
жао delivered judgment on sth December, 1936, the arguments 
being concluded on and December, 1936. Мг, Crofts was io 
formed by local government between 3rd and sth December 
that he had been made an Additional Sessions Judge with effect 
from the commencement оѓ the case. The apposllants were con- 
victed and they appealed to High Court. The counsel for the 
Railway raised a preliminary objection that as the trial ended 
when argument concluded, that as the writing or delivery of 
judgment is no part of trial and that as Mr, Crofts became Addi- 
tianal Sessions Judge from the date of communication to him 
under section 39 of the Code, the appellants had no right of 
appeal to High Court but to the Sessions Judge : 


* 
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Held [ger Zgba! Ahmad and Harriss /7.] —!hat the judgment 
is no part of the “trial” and the “trial” does not extend to the 
date of delivery of judgment, that the accused were convicted “оп 
a ‘trial’ held by an Assistant Sessions Judge" and that the appeal 
lay to the Sessions Judge and not to High Court. 

(Cases of differsat High Courts ast Judicial Commissioners 
Сок»? distinguished) 


8, C 





Chhuttan Lal v. Dwarka Prasad 
Limitation Act (IX of 1908), Sec. 14—" Court of appeal, ij includes 


Court of revision" Cini] proceeding”, if includes »enision. 1997. 
Dwarka Prasad, plaintiff, and Chhuttan Lal, defendant, had LO LIST 
a partnership dissolved on 31st March, 1928, and on goth March, == 


1931 the plaintiff sued the defendaut for accounts, Оп gth Мау, 
1932, the plaint was returned for presentation to proper Court. 
The plaintiff filed an appeal in the Court of the District Judge 
on 17th May, 1933, which was dismissed on and June 1933. 
The plaintiff without presenting the plaint to the proper Court, 
filed a revision in High Court against District Judge’s order, 
which was dismissed on and November, 1934. The plaintif 
filed bis plaint in the proper Court on rgth November, 1934, 
The trial Court held that tle suit was not time barred. On 
appeal by the defendant the case was remanded to trial Court 


for finding out as to how the plaintiff spent the period from and . 
till 19th November, 1934. ‘Ihe defendant appealed to High 
Court. j 


Held [ger Bennet J.) tbat the words "Court of appeal” in 
tection r4 of the Limitation Act include a Court of revision and 
the words "Civil proceeding” include not only an appeal but 
also a revision and hence the time teken in a Civil revision 
in High Court may be excluded under section r4; but that 
neither the period between dismissil of appeal and filing of revi- 
sion nor that between dismissal of revision and filing of plaint in 
proper Court can be excluded under section 14 or any other section 
of Limitation Act. 


8. С, e 
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1937. 
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Puttu Lalv, Bhagwan Das. 


Limitaticn Act (1X of 1908), See. r2 (2)—"TYme requisite for 
obtaining copy”, computation of. 

The trial Court delivered judgment on end June, the last 
working day before vacation and the Court reopened on 4th July, 
a Saturday, The copies of judgment and decree applied for on 
the 7th July were received on Irth July and the appeal was filed 
on 18th July in the District Judge's Court. It was dismissed on 
the ground of limitation as it was filed beyond the period of 30 
days for the appeal 

Held [ger Bennet and Ismail 77,\-—that in computing the 
“time requiste for obtaining a copy" as provided in section 12 
(2) of the Limitation Act, the period of the long vacation could 
not be exclu led. 

[Cases of different High Consts discussed and distinguished]. 


8, с, 





Goodall о. Goodall. 


Divorce Ай (IV of 1869), Sec. 37, proviso—Discretion of Court to 
remit futurt alimony and nol alimony in arrears. 


The applicant and opposite party were husband and wife 
on 15th December, 1932. Decree misí in favour of the opposite 
party was passed on 4th August, 1933, and made absolute and 
the applicant was ordered farer alia to pay Re, 5o per month as 
alimony to his wife and Rs. 400/с/ as cost of the suit, The pay- 
ment of alimony fell in arrears for 26 months ending in May 
1937, the amount being Rs. 1300. The opposite party remarried 
in May 1937. The opposite party sued the applicant for the 
aforesaid arreare. The applicant contended that since March 
1935, the wife's circumstances have changed for the better and 
claimed remission for the period between March 1935 and 
May 1937. 

Held [ fer Harries 7.]—1hat the language of proviso to section 
37 relates to discharge, modification or suspension of payments 
of alimony to be due in future and not to arrears already accrued 
and that the Court having a discretionary power should not 
exercise its discretion in favour of an applicant when there has been 
unreasonable delsy, 

g. С, г 
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Ganga Dhar v. Indar Singh, 


Civil Procedure Code, Sch, JI para 20— Arbitration without inter- 
vention of CourtArsard must be complete and final—Several 
fiscemsal awards invalid, 

After some litigation between Gangadhar, defendant, and 
Inder Singh, plaintiff, who are two brothers, they both entered 
into an agreement whereby they made Karan Singh, their sister's 
husband, the arbitrator for partition of the assets of their deceased 
father Naubat Singh amongst them and agreed that bis decision 
"will be acceptable............like а decision of the Court and no 
party shall have any objection in any case and at anytime”. The 
arbitrator gave two different awards dealing with respective matters 
in dispute, Inder Singh applied to Court to make the award a rule 
of the court. Ganga Dbar objected on various grounds. The trial 
Court held that the awards were good. The defendant appealed. 

Held [ger Rackhgal Sing and Бојдаї JJ.) that unless the 
agreement between the parties specifically authorises the arbitrator 
to make piecemeal awards, such awards are invalid ss there is no 
one complete and final award on all the matters referred, 

[Cases of English Courts and of diferent High Courts discussed 
and distinguished]. | 
8 C. 





Thomas Skinner v. Ват Rachpal. 


Civil Procedure Code, Or, ХХІ r 2— Decree holder realising another 
amount on aecree passed in favour of the judgment debtor against 
another person by another Court, whether tantamounts to gay- 
ment бу fudgment-debtor “out of Court", 

One Muesamat Kishen Dei got a decree for possession and 
for a киш of Rs, 3004-13-6p on account of profits and proportionate 
costs against Thomas Skinner, During the pendency of an 
appeal by Thomas Skinner, Mast. Dei in execution of the aforesaid 
decree attached three decrees held by Skinner against one Benarsi 
Das passed in another Court, executed two of tbe decrees in that 
Court, realised Rs. 3369-10&-op from Benarsi Das and certified 
the receipt of the same and the two decrees were declared by 
that Court to be discharged as fully satisfied. The appeal by 
Skinner was partially allowed and Msst, Dei was found to be 
entitled to get Rs s972 from Skinner Skinner applied under 
section 144 Civil Procedure Code for restitution which was allcwed. 
Meanwhile Mast, Dei assigned her right to possession under the 

e 
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decree to one Ram Racbpal who made an application for execu- 
tion of that decree against Skinner contending that as the certi- 
ficate of payment was not filed in the Court passing this decree, 
the decretal amount cannot be said to be satisfied. The trial Court 
upheld this ccntention, Skinner appealed to High Court, 

Held [sr Rackkgal Sing and Ismail JJ.) that the payment 
made in execution of the two decrees in the other Court 
was not a payment made “out of Court” ко far as the Court 
where the present execution cate began is concerned under 
Order XXI rule 2 of Civil Procedure Code and no certification 
is necessary. 

8. C. 





Pratap Narain Jha v. Bamasray Pershad Chaudhury 


Landlord and tenant— Apgecicement, mode of— Onus in rent suit— 

Proof of proper appraisement, 

A suit for recovery of arrears of produce rent was decreed by 
Munsiff in part on admission of defendants but on а disbelief of 
the evidence adduced by the plaintiffs, regarding appraisement, 
On appeal the suit was decreed in full whereupon the defandants 
appealed to High Court. James. J. who beard the second - 
appeal, referred the case to a larger Bench for considering the 
соттесіпезз of opinion of Division Bench in Hafs Zeyauddin v. 
Jagdeo Singh (1). 

Held [ser Courtney Terrell. C. J, James and Manohar Гай, 
J7.] that the onus lies on the plaintiff to prove bis claim. 

In order that the record of appraisement be treated in evi- 
dence the appraisement must be proved to have been made before 
the raiyat who must be present as a party to the proceedings, 
signified his assent thereto by signing on-the record of the 
rame, or in the case of apprzitement by айз it must be proved 
that the raiyat consented to the appointment of the salis or that 
points of difference were determined by some customary mode of 
arbitration, 


Further, the appraisement must be proved to be correct Le. the 
person who made the ajpraitement must prove not merely that 
he wrote down on a piece of paper a certain number of maunds and 
seers but that this was the correct estimate of the Outturn, 

[Tke view in Hafis Zeyaudcin v, Jagdeo Singh (1) overruled]. 
$c Е 


(1) (1928) L L. К, 8 Pat. 418 ; 10 Га L.T, Сое, 
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Baja Ram Ral v. Niranjan Ral. 


Landlord amd tenant—Lfengal Tenancy Ad 1887 (Ad VIII of 
1885), Sies. 20, 21—Coshans mortgaging his proprittary share 
to another co-sharer and cultivating certain plots on payment of 
produce rent to mortgagtee—Tmelos years) continuous possession, 
whether occupancy sights acquired—Such plots allotted to most- 
gages by partition—Such mortgages or his representative, whether 
entitled to eject such mortgagor or his transferes, 


Rajkumar a co-sharer landlord with others gave certain shares 
in а village in usufructuary mortgage to one Achhaibar Singh 
another co-sbarer landlord and began to give half the produce 
to bim after cultivation. Rajkumar sold his interest to the 
ancestors of the defendants who continued cultivating tne lands 
and paying the produce rent to Achhaibar and subsequently to 
bis assignee, when after partition the plots held by them were. 
allotted to the patti of Acbbaibar. His representatives in intereat 
brought a suit for ejectment against the defendants which was 
decreed but dismissed on appeal, On appeal to High Court 
the suit was decreed. On a Letters Patent appeal by the 
defendants : 

Held [ger Courtney Term C. J. and James 7.] that the 
ancestors of the defendants had acquired the status of a tenant 
and in course of time he bad acquired occupancy right and 
could not be ejected and that the rerresentatives of Achbaibar 
Singh were estopped from ejecting the defendants in any way. 

Obiter: In the application of the provisions of section 99 
of the Estates Partition Act it is clear that rome distinction is 
to be drawn between occupancy rights which are the creation of the 
Statute, and the rights of а lesree or a tenure holder which are the 
result of a conwact between the single cc-sbarer and the person in 
posremion and it is doubtful,whetber after occupancy rights by 


1938. 


— ^ 
I. L. R. 17 Pat. 
143 (L. P.). 
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— 
1. L. R. 17 Pat, 150. 
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LL, R. 17 Pat. 154. 
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twelve years’ continuous possession under sections зо and at of 
the Bengal Tenancy Act any other co-sharer can eject the raiyat 
under section 99 of the Estates Partition Act, 


8, C. 


^ 


Maharajadhiraj Sir Kameshwar Singh v. Bibi Fatma, 


Civil Procedurs Code, O. I, r. om Non foinder of necessary party, 
whether fatal—Bengal Tenancy Act 1885 (Ad VIII of 1885), 
Section 10¢-H—~Persons recorded as occupancy raiyats not joined 
as defendants, whether suit maintainable. 

. The plaintiff alleged in a suit under Seetion 104-H of the Bengal 

Tenancy Act 1885 that tke defendants were occupancy tenants 


.though recorded as tenure-holders in the tecord of rights, without 


impleadicg certain persons who according to bim were merely 
under tenants but were recorded as occupancy raiyate of a portion 


`of the holding. The Courts below dismissed the suit for non-joinder 
' of necestery and proper parties, The plaintiffs appealed to the High 


Court. 

Held, [ger Wort and Manshkar Гай, 77] that the so-called 
under-tenants were necessary parties to the suit and the suit was 
not maintainable in their absence. 

[Jogendra Nath Singh v. Secretary of State for India in Council 
(т) and /Jogendra Mohan Das v. Janaki Nath Saka (a) distin 
guished. ] 

в. C. 


(0) (1912) 16 C. L., J. 385, 
(а) (1916) at C, №. N. 427. 





Abu Mahammad Mian v. Babu Deo Dutt. 


Mortgage—Subrogation— Purchaser. of equity of redemption retains 
part of purchase money. at morigagor’s instance for payment of 
prior mortgage, whether entitled to benefit of subrogation— Inten- 
tion to heed it alive to bs presumed. 

The plaintiffs purchased in 1925 the equity of redemption of 

a prior mortgage in 1921 and paid it off under an arrangement 

with the mortgagor by which a part of the purcbare money wad 

left with the plaintifis for such payment. The question was whether 
in such a case the plaintiffs stand in the shoes ofesuch толды 

i.s, whether the plaintiffs had a 1ighj to subrogate, 


* 
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Held, [ gsr Wort ani Roolani JJ.) that in the abssnca of any 
indication of & contrary intention, the purchaser must bs presumed 
to have kept alive the mortgage so as to enable. him to the benefit 
of subrogation as against subasquent mortgagess. 

[ Cases, both English and Indian; from earliest down to present 
time discussed and the Full Bench decision in Mira Singh v. Jai 
Singh (1) distinguished.] 

в. C. 


(1) [1927] A. 1. К. (ALL) 588 F. В. 





Shalk Tahir Hussain v, Syel Basirul Haque, 


Morigage—Prior mortgages also Rolling a subsequent mortgage 
impleaded as puisns mortgages in a swit—Later swit on basis 
of prior mortgage, tohethsr barred by res judicata. 

The plaintiff-appellant had a usufructuary (Sudbharna) mort- 
gage dated 3oth November, тото and also a single mortgage dated 
29th October, 1919. The defendant-resppndent who had a simple 
mortgage on the same property dated rath May, r913, brought 
а mortgage suit in 1926 impleadiog plaintiff as subsequent mort- 
gages, got a decree and dispossessed him, though the plaintiff 
described himself as a prior mortgagee in the written statement, 
Thereafter he brought the present suit and prayed for a mortgage 
decree for the sudbharng money amounting to Ra, r124 odd. Tha 
trial Court gave a decres which was reversed on appeal on the 
ground that the present suit was barred by »es jwticata. The 
plaintiff appealed to High Court. 

Held [4er Wort and Varma JJ.) that in order to sustain the 
plea of res judicata it was necessary for the plaintiffs in the former 
action to ‘allege or claim some relief against the holder of the 
prior mortgage, in other words, to’ allege a distinct case in their 
plaint in derogation of the priority. ' 

& C. 





Sonu Lal v. Commissioner of Income-tax, Bihar 
: and Orissa. 
Incoms-tax Ait 1022 (Act XI of 1922) Section 63—Service of notice 
| on firm, whether sufficient im law. : 
The assessees areanembers of a Hindu undivided family, and 
carried on a family business under the name and style of Gajo 


35% 
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Ram Basant Ram, though both Gajo Ram and Basant Ram 
died long ago. The notices were issued on the firm and served 
on the Karta of the family. The assezsees contended that they 
were not bound ‘by assessment as the notices were issued in 
the names of deceased persons: 


Held, [ser Courtney Terrell, C. J. and Agarwala, 7.] that it 
was а sufficient compliance with provisions of Section 63. 


8, С 





Bal Koynabal v. Bombay Municipal Corporation. 


The Workmen's Compensation Act (VIII of 1923) Ser. 2 (r) 
(n)—Juterirsiation of “workman” and “working pipeline’ — 
Schedule 12 СІ, (x). 


The Bombay Municipality attached a Water-recorder to the 
standpipe in order to check the pressure in the main for 24 
consecutive hours. The test began at 8 A. M. and two coolies 
employed under them to guard the recorder at night were found 
in the morning seriously injured and one of them dead. The 
deceased cooly’s widow Dai Koynabai sued the municipality for 
compensation. The Commissioner dismissed her claim. She 
appealed to High Court. 


Held (ger Beaumont C. J. and Sen J, Norman J. dissenting]— 
that the deceased cooly being employed inthe working of the 
pipe-ine was a “workman” within the meaning of the Act and the 
widow was entitled to compensation, 


[Per Beaumont С, 7.]—The expression “working a pipeline” 
covers all work necessary for efficient working of pipe-line. 


[ Per Sen J. F-The expression “working” in clause (x) of Sche- 
dule II includes all acts intended and reasonably calculated 
to cause the pipeline to function in the way it is intended to 
function. 


[Fer Norman J.}—-The task of а person engaged to guard 
external interference of working of a pipe-line having no knowledge 
ав to how it із worked cannot come under the expression “working 
of the pipeline”. | 
8, C 
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Government Pleader, High Court v. Shankar 
Dattatraya Javdekar. 

Contempt of Courts Act (XII of 1026), Sec, 3— Discussion in news- 
paper of case pending in Cowrt—Cowr?! takes action in certain 
cases of contempt only. 

A ballad-singer having a vast audience of 2000 people ona 
public road at Sholapur was charged along with others for assaul- 
ting the policemen on duty while clearing the obstruction to 
traffic. During pendency of the suit two articles’ containing 
allegations against police of obtaining admission of accused 
improperly and of manufacturing evidence etc appsared in 
“Lokashaki?’ а local newspaper. Tho editor, Javdekar, was 
asked to show cause why he should not be committed for 
contempt, 


Held [ser Beaumont С. J. and WFassoodsw /.|—that any act 


done or writing published which is calculated to obstruct or inter’ 


fere with due course of justice or legal process of Court is con- 
tempt of Court though the Court does not take action unless it 
seriously interferes with course of justice, that, the above sugges 
tions in newspaper are calculated to interfere with due course of 
justice and that it is only for the Court to consider whether the 
evidence or admission placed before it is reliable or not. 

[See in. this connection Goosrnmert Pleader, High Court, Bom- 
bay v. Tulsidas Subhanrae Jadhav (1), where it is held that if a 
speech by any person contain matter for contempt for all Courts 
of justice and not any attack on any particular Judge or Court, 
it does not amount to such a contempt of Court as should be 
dealt with by the process of contempt}. 


f C. 
(1) (1937) I. L4 К, [1938] Bom. 179. 


Jaysinglal Kalidas v. Gangadhar Mahadeo 
i Karand!kar, 2 
Civi] Prosedure Code (Act V of 1908) O. 94 rr 4, 5— Preliminary 
mortgage decies for sals—Whsther application Jor decree absolute 
made three ysars after preliminary decree is one to enforce 
judgment or decree—Indian Limitation Aad (IX of 1908) 
Arts, 1812, 183. 
In а mortgage sult in Original Side, High Court, by the plain- 
tiff Kalidas, a preliminary decres for sale was passed on 23rd 


38s 


1937. 
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I. L. В. [19381 


Bom. 292. 
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July, r930, directing the defendants to pay the. decretal sum 
with interest on or before a3rd January, 1931, in default, the 
plaintiff to be entitled to apply for a: final decree for sale, ‘The 
defendants did not pay. The plaintiff took out a notice of motion 
on 23rd August, 1937, praying for a decree absolute of sale 
of mortgaged properties. The defendants contended that the 
application was time-barred under article 181. ` 
Held [ss Engineer 7.|—that an applicatian for final decree un 
der Order 34 rule 5 of Civil Procedure Code is an application in; 
suit itself and not one to enforce a judgment, decree or order of the 
High Court and is governed by Art. 181 and not Art, 18s of In- 
dian Limitation Act. If it be not made within three years of the 
date for redemption fixed by the preliminary decree, it is barred. 
[Dwarka Nath Misser ү, Barindra Nath Misser (т) distinguish, 
ed] | ; 
s, С. . ) 
* (1) (1895) I. L. В. 22 Calc, 425. 





Mohanlal Khubehand v. Jagjivan Anandram. 


Hindis Law—Alitnation by widow without justifying cause not ab 
initio vod Possession of ahense, when wrongful— Mesne profits 
prior to suit, if can bs awarded, 2 
One Narsi died in 1905 leaving considerable properties and his 

widow who execuled two sale deeds in 1917 and three in rgrg in 

favour of five different persons in respect of the properties. She 
died in 1926. In 1931 Jagjivan, a reversionary heir, sued to re- 
cover possession of the properties with mesne profits for three years 

next before suit and future mesne profits, The trial Court held , 

that there was no legal necessity for each of the sales and decreed 

the suit for possession and for mesne profits including future ones, 

The defendants appealed. 

Held [ser Rangnekar and Sen /7.]—that а Hindu widow is not 

& tenant for life but owner of the property inherited by her from 

her husband subject to certain restrictions on alienation and that} 

the whole estate is for the time vested in her and she represents it 
completely ; consequently a sale by her cannot be «a? isitio void 
ога nullity. The sale becomes wrongful-from the time the rever- 
sioner elects to treat the sale as nullity by suing the alienes. for `re- 
covery of possession and not at any time as/irior to the exercise 'of 
such election, Even if the reversioner succeeds, he isnot entitled 


1 
4 
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to claim mesne profits for any period prior to the institution of the 
suit as the foundation for such a claim is the wrongful possession 


of the alienee, 
B.C 


Ganesh Narain Onkarmal v. Baja Protapgirji Narsingirji. 


Fresidency Towns Insolvency Act (111 of 1909) Sees. 2 (5), 9 
—Altachment of property for twenty ons days or mors of foreign 
subject whether makes him subject to insolvency law of British 


India, 


The firm of Protapgirji Narsingirji was the managing agent 
and the firm of Himatgir Narayangirji was the- selling agent of 
Prohlad Mills Limited and Raja Protapgirji,a subject of Nizam 
of Hyderabad, was the sole proprietor of both the firms, He used 
to visit Bombay occasionally since 1026 but left it for Hyderabad 
The petitioning creditors got a 
mofey decree against the selling agents and asked for ‘an adjudi- 
the Raja as he allowed his immoveable 
property in Bombay town to remainin attachment for more than 
21 days within the jurisdiction of High Court Original side. The’ 
petition was heard by Blackwell J. and was dismisted with costs. 
The creditora appealed. 

Held |¢er Beaumont C. J. and Rangnehar J.]--that a foreign 
subject whosé moveable property remained in attachment for 
more than zr days cannot be treated asa "debtor" under the 
Act if he does not reside within the jurisdiction at the time of 
though Бе carries on business through 
his agent or agents within the said jurisdiction, 
the provisions of insolvency laws of British India should apply 
toa debtor, he must either be a subject of British India or must 

have committed or suffered within British India -an act of insol- 


at the end of 1924 for good. 


cation order against 


such attachment even 


vency. 


[Various English cases discussed]. 


& C 


NOTES OF CASES, 





In order that 





Emperor v. Bhatu Sadu Mal, 

Criminal Froceduse Code (Ad У of 1898) Secs. 165 (3), 439, 476, 
FPO Bm Subjudge directing — groseculion— Он afpgeal Assistant 
Judge directs withdrawal of groseuticm— High Const, if has , 
power to kear and decide applications against appellate order. 

Bhatu «байц Mali, the judgment debtor, pleaded payment of 

‘Re, 160 in an execution савр against him by a Bank producing a 
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carbon copy лазні (payment) receipt of Rs, тосо a3 p. dated 

17-1-34 the original whereof was for Rr. 30-0-3 p. dated 26-1-34- 
The Subjudge thereupon directed prosecution of the debtor 

but on appeal the Assistant Judge ordered the prosecution to be 


withdrawn. Tbe learned Sessions Judge perused the record of the ` 


case of his own accord and referred the case to High Court with 
а recommendation tbat the order of the Assistant Judge be set 
aside and that of Sub-Judge restored. The reference was heard by 
Вағіев and Wasscodew J]. who referred it to a Full Bench on 
the following points (1) Whether application for revision 
under section 476B by Civil Court to High Court can be heard 
and decided under section 439 of Criminal Procedure Code? (2) 
Whether the Sessions Judge can under section 435 of the Cri- 
mioal Procedure Code call for the record of the case from the 
Court of Assistant Judge after an order has been passed by 
bim (3) Whether under section 438 the Sessions Judge has 
jurisdiction apart from section 435 to make а reference to High 
Court for orders under section 439? (4) Whether the High 
Court upon such reference has the power under section 439 to 
make a complaint against the party or to direct the lower Court 
to do so ? 

Held [ser Beaumont C. J., Broomfield and Wassoodew 77.]— 
that(t) the High Court can hear and decide such application 
under section 439 ; that (а) it is doubtful whether the Sessions 
Judge has the power to do во ; that (3) the Sessions Judge can 
refer a matter to High Court if he thinks an injustice has been 
done by an order of Assistant Judge; and that (4) the High 
Court in revision can only upheld or set aside the order of 
the Assistant Judge. 

[Fer Beaumont C. J.}—The reference in section 476B to section 
165 (3) only determined the forum and not the character of the 
Court to which the appeal lies. Section 6 dealing with classes 
of criminal Courts is not exhaustive. A Court passing order 
under section 476B is а criminal Court for that purpose and such 
order can be revised by High Court under section 439. The 
procedure for criminal appeal applies to a proceeding under sec- 
tion 476B and an order thereunder can be revised under section 
439 Criminal Procedure Code and not under section 115 Civil 
Procedure Code. Proceedings relating to prosecutions for crimi- 
nal offences alleged to have been committed in Court are pro- 
ceedings of a criminal nature whether the alleged offence took 
place in Civil Criminal or Revenue Court The word “any pro- 
Pene. in section 439 are wide enough to include proceedings 
under Chapter XXXV even in Civil or Revenue Courts, 

[Surendra Nath Maiti v. Sushil Kumar Chakeavarti (т) and 


Janardana Rao т. Lakshmi JVarascmma (з) dissented, 


в G` А ә 
(1) (1931) I. L. К. $9 Calc, 68, (2) (1933) I. L. R, 57 Mad, 177 (F. B.) 
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NOTES OF CASES. de 


Emperor v. Jalam Bharatsing. 


Criminal Procsdure Code (А2 V of 1898), sections 419, 420, 42I 
and 422—Jail appeni—Whether accused entitled to be heard in 
person for iis admission. i : 
The accused was convicted of murder of his wife which he said 

was done under grave and sudden provocation and was sentenced 

to transportation for life, He presented a petition of appeal to 

High Court through superintendent of Sabarmati’ Jail and applied 

for permission to argue his appeal in person when it came up for 

admission |. . ,. 

Held [ger шн С. 7. and Wassoodere, Г.-а in hearinz 
an appeal under section 421 tHe Court can dismiss it summarily 
and the accused has no right to insist on being herd, as the proviso 
to section 42r- does not apply to Jail appeals under section 420. 
But where a notice is issued under section 432, the appellant is 
entitled to appear at the hearing of the appeal either 2 himself or 
by a pleader. 

[Emperor v. Lal Bahadur (т P followed.] 

8. C. . 


(1) (1927) I. L, В. go All, 543 (F. B.). 


Ín re Dastagir. 


Code of Criminal Procedure (Act V of 1898), section 16a—Appli- 
cation by accused Jor certified copy of statement of prosecution 
witnsss го polite—Court, whether Го grant it, 

The accused applied under section 162 of Criminal Procedure 
Code for a copy of statement of prosecution witness No. т before 
police while the witness was being cross-examined before the 
Magistrate iw preliminary enquiry іп а case of murder against the 


1938. 
I, Е. К. [1928] 
Bom. 357. 
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1997. 
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accused, The Magistrate refused to імие the copy as the answer 
given by witness did not establish contradiction The accused 
moved the High Court. 

Held [$e King, Г.-а it is. пої the duty of the Court to 
satisfy itself that а contradiction exists before granting а copy and 
that subject to the provisions of the second proviso, the Court must 
grant the copy. 

{Full Bench decision in Amperor v. Nga Lun (1) followed.] 


& C. 


(1) A. I. R. 1935 Ran. 370 (F. B. 





Pentapati Nagesware Rao v. Moka Narayanamurti, 


Indian Stamp Ad (II of 1899), section 95—A promissory note 
improperly stamped containing acknowledgment of previous promis- 
зоғу notes, whether admissible to prove the Previous onss. 

The creditor sued the debtor in the Sub-judge’s Court оп the 
hasis of a promissory note executed оп an oneanna stamp 
{insufficiently stamped) in acknowledgment of liability under previ- 
ous promissory notes to the affect that “......... еее nee the 
amount dts on principal and interest on the promissory notes 
executed and delivered on s3rde June, 1939 is Ra. 93-3-0 and 
on 6-7-29 is Re. 92-13-0 ; the amount due on the promissory note 
executed and delivered on r4th February, 1931, is Re. тог. The 
total is Rs. 987. On demand I promise to pay you or order in 
one lump sum, the (said) principal together with interest 
thereon..." ; but the suit was dismissed, The High Court 
was moved unde? section 25 of Act IX of 1887 in revision, > 

Held [ser Leach, C. J. and Vavradachariar, J.}—that an impro- 
perly stamped promissory note cannot be admitted to prove 
acknowledgment of liability in order to save limitation in respect of 
promissory notes previously executed. 


[Каййаўўан v. Suppiah (т) and  Vanchesteara v, Narayana (з) 
dissented from,] 
в, C. К 


(1) A, I, К. толо Mad, 485. : Ў 
(2) A. I, К, 1933 Май, 251. : 
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Chittaluri Sitamma о. Saphar Sitapatirao. 


Onus of proof of benami purchase by husband in wifes nams—Indian 
Limitation Act (ІХ of 1908), Articles 142, 144—4gBlicalility in 
case of rival daimants mithout possession. 

One Jagannadha Rao who purchased some properties in the 
name of his wife Seetha Bai Ammal died leaving his widow and an 
adopted son, Subba Rao. On Subba Rao’s death, the plaintiff 
Sitapati Rao who is grandson of a brother of Səetha Bai and a 
resident in this family managed to persuade Seetha Bai to execute 
a deed of gift ia his favour. After her death, the plaintiff on the 
one hand and the defendant Chittaluri Sitamms, Subba Rao’s 
widow, on the other hand, tried for several years to secure the 
tenants in possession of tbe properties to their respective sides as 
a result of which the plaintiff instituted this suit before tbe expiry 
of ra years from the date of deed of gift. The Sub-Judge held that 
the property was stridkanam of Seetha Bii and that the gift was 
valid but that the plaintiff while in possession of some of the 
properties was not in others. He decreed accordingly. The defen- 
dant appealed and the plaintiff filed а cross-objection for the items 
disallowed to bim. 

Held [fer Faradackariar and King, J].)—that the onus to 
prove exam; lies on the party alleging it, that the payment of 
purchase money by husband was not conclusive ‘proof of девам 
transaction though an important criterion, that if the transaction 


involves genuine transfer the reasonable inference is that it was - 


intended as a transfer of beneficial interest and not a mere беле, 
transaction and that in ‘case of rival claimants article 144 and not 
article 142 of Indian Limitation Act applies. 


в. С i \ 





Gaddam Ademma v. Anam Hanuma Reddi, 


Hindu Гат —Mitaks kara—Fathsr’s half-sister’s son or maternal 
wncle's son, whe is preferential heir. 

The question ой. whether the father’s half-sister’s son or the 
maternal uncle's son is the preferential heir was decided by the 
learned Sub-Judge of Nellore in favour of the latter. Onan appeal 
to High Court’: 

. Held [ме Panirang Rao and Fenkataramana Rao, JJ. а 
father's balfajster'a son is the preferential heir, 


e + 
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The principle in Jatindra Nath Roy v, Nagendra Nath Roy (т) 
followed. : 


8. с, 
(1) (1931) I. L. R.-s9 Calc, 576 (Р. С.). * 


In re Hylswa ml. А 
Evidence Foot impression, whether a subject matter of science 

Evidence of similarity of foot impression, if admissible, 

Two accused were convicted of murder of a woman and 
sentenced to death and third one was acquitted by the Sessions 
Judge. Onappeal to High Court, the conviction and sentence was 
set aside and the case was sont for re-trial in Sessione Court as а 
witness in Magistrate's Court was not cited in Sessions Court. 
There was no eye witness and the evidence against the gccused was 
entirely circumstantial. On retrial the Sessions Judge рамей the 
said sentence relying mainly on the evidence of expert on footprint. 
On reference to High Court for confirmation : 

Held [4er Burn and Lahskmana Rao, //.]—that though the 
science, if it could be so called, ot footprints has not yet progressed 
very far, yet evidence of similarity of impressions of the foot, shod 
or unshod; is admitted by the Courts in India and in Great Britain 
and in every other country and that such evidence comes under the 
head of circumstantial evidence. 

s. C. 


Secretary of State for Indía in Council v. Vinjamuri 
Kistnamacharyulu. 
section 5—Appellant’s 
tenorance of death of respondent, if and when sufficient самте for 
selfing aside abatement, 

Vinjamuri Seshavataram, the respondent, died on 18th Septem 
ber, 19$5 but the Government Pleader on coming to know of it on 
4th May, 1937, two days before the closing of Court for long 
vacation, communicated at once to the Collector and the Secretary 
of State filed an application for excusing the delay for setting aside 
abatement, оп the reopening of Court on 15th July, 1937. 

. Held [sez Leach, C. 7. and Madhavan Nair, 7.]-—hat ignorance 
of death of the respondent, in the absence of any negligence or 
other act or omission for which the appellant can be held respon- 
sible, is sufficient cause for excusing the delay in seeking to set 
aside the abatement of an appeal within the meaning of section 5 
of the Indian Limitation Act. 
ос, Ў е 
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NOTES OF CASES. 
Rahiman Bibi Saheba v. Mahboob BIbi Saheba, 


AMulamwmelan Law—Mukammedan marrying his wifes sister 
during kis wifes lifetime—Chili of suck marriage, whether 
legitimat е. 

Syed Mahmood Sahib, a suras? Mahomedan, had five wives, the 
first and the third of whom predeceased him leaving imues He 
married his fifth wife, the sister of his fourth wife, who was then 
living, Mahmood's daughter Rahiman Bibi (Һе appellant brought 
& suit for administration of her father's estate alleging that the 
seventh respondent, the son of the fifth wife, is illegitimate as the 
koran does prohibit a man marrying his wife's sister as it prohibits 
a шап marrying his wife’s daughter. The learned trial Judge Held 
that the marriage was. irregular but the issue of the fifth wife was not 
illegitimate, The appellant appealed, ` 

Held [fer Leach, С. 7..ànd Varadachartar, 7.]—tbat a marriage 
void from the beginning and incapable of being made regular in 
future can never become lawful but a marriage with wife's wister 
during the wife's lifetime would become lawful on the divorce or 
death of his wife and the issue of ruch marriage is legitimate, 

Aitunnissa Khatoon v, Karimunnissa Kkatoon (т) dissented from. 


& C. 


(1) (1895) 1. L, В. әз Calc, 130. 


Seéretary of State for India in Council v. Rm. P. Rm. 
M, Subramanian Chett'ar. 


Court Fees Act (WII of 1870), section 12— Pomer of appellate Court 
to levy deficit court Jet, whether to part of suit in appeal. or to the 
entire suit, . 

The plaintiff, Subramanian Chettiar, brought a suit for partition 
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and possession claiming two separate shares, equal to {th share in 
all, purchased by him from two co-owners and paid court-fee in 
respect of “ partition and separate possession,” Не further paid 
court-fee for his prayer for a “ declaration that he was entitled to get 
himself registered asa landholder tothe extent of 3th share, " 
The plaintiff was unsuccessful in the trial Court. He appealed to 
High Court. The judgment in High Court dealt with the !/sth 
share of defendant No. 7. It was held that the deficit court-fee, if 
any, onthat part of the suit under appealis to be paid. The 
Government then moved а petition in High Court to issue an order 
on the plaintiff to pay the deficit court-fee in High Court appeal 
as well as in the original suit in trial Court. 

Held [per Venkatasuts2 Rao and Abdur Rahaman, /7.]—that 
where an appeal is confined to a part of the suit, that part of the 
suit alone as is comprised in the appeal is before the appellate 
Court. Hence, under section ra of the Court Fees Act, the 
appellate Court has Jurisdiction to levy the deficit court-fee only in 
respect of that part of the suit. It has no jurisdiction to levy the 
deficit court-fee in respect of ths entire subject matter of the suit, 

Radkaranee v. Khstra Модач (1) distinguished, 


в. C. | 
(1) (1935) 40 C.{W. М, 406. 





Ram Kinkar Singh v, Srimati Kamal Basini Devi. 


General Clauses At (X of 1897), Se. 10— Payment under 
compromiss decree, if allowable om the date next to the last date 
which is a holiday. 


A compromise decree fot payment of decretal amount by 
instalments was put to executian on the ground thatthe judg- 
ment-debtor defaulted in payrsent of two successive instalments 
as Kipulated in the compromise, The defence was that the second 
instalment of Rs, 400 due to be paid within 13th April, 1936, 
was tendered to the decree-holder in time but on his refusal to 
accept it (the first instalment not having been peid), 4t was paid 


- into Court on r4th April, 1936, as the Court was closed on the 


previous day, The Judge deciced against the judgment-debtor 
who appealed. ` 
Held [fer Wort and Varma J7.]—that if the last date of payment 
expires on a day the Court is closed, the party is entitled to make 
payment on the next open day ; but as в compromise decree is 
е 
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& contract between ths parties time is always the essence of con- 
tract and section то of the General Clauses Act applies to those 
cases only where it is allowed by statnte. 

Various English cases and cases of other High Courts including 
Full Bench cases ditcussed ; See also Roshan Гај v. Gampai 
Lal (1). 

B С, : 
(1) (1937) L L. R. [1933] All. 337. 





Shaikh Mohammad Anas v, Bhupendra Prasad Sukul, 


` Limitation Ad (IX of 1908), Art 182—Application for execution 
by the real assignes of а decree, whether in accordance with 

Jaw-—Code of Civil Procedure (Ad V of 1908), Or. XXI, rr. 

15,16—T'ransferse of decres, who is, 

Mohammad Anas got a decree for possession and mesne profits 
on 20th December, 1920. On s4th August, 1920, Anas assigned 
у as interest to Mahammad Nazir Ahmed in farsi name of one 
Mahammad Akhtar. A final decree with amount of mesne pro- 
fits was passed on 6th March, 1923, in favour of Anas and his 
assignee. On r4th July, 1925, an application for execution was 
made by Anas and Ahmed which was struck off by the Judge as 
Akhtar and not Ahmed should be the applicant Ahmed was 
later declared in a suit to be the real assignee. Two further 
applications for execution were struck off, On 5th March, 1935, 
afourth application by Anas and Ahmed was made which was 
dismissed as barred by limitation since the first one in 1925 was 
held to be not in order, The applicant appealed: 

Held [4e Wort and Varma, /7.|—thst the transferee under а 
deed of assignment referred to in rule 16, Order XXI C, Р. C. 
was the person named іп the deed and not the real transferee and 
that the application in 1525 could not be under rule 15, Order XXI 
as it was not stated therein to be for the benefit of the applicant and: 
the other persons entitled to the decree. . 


& C 





Chitradhar Narain Das v. Khidar Thakur, 


Code of Civil Procedure (Ad V of 1908), Or. XXXII, +. 4—Minor 
mol properly represented by guariian-ad-litem, when can get a 
declaration that decres is not binding—Court, sokether can set 
aside the лое decree. % é 
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The plaintiffs, two minors, and their respective fathers mort- 
gaged а certain property and in an action against them the fathers 
represented their respective minor sons and a decree was passed 
against them, The minors instituted а suit for a declaration 
that they were not bound by the decree as their interests were 
adverse to those of their respective fathers. The trial Court 
granted the declaration, set aside the whole decree and directed 


.' а retrial of the mortgage suit. On appeal the trial Court's decision 


was upheld. The defendant appealed to High Court, 

Held [ger Wort and Varma, //.]—1ibat the plaintiffs were 
entitled to the declaration but the Court had no. jurisdiction to 
set aside the whole decree and order a re-hearing of the mort- 
gage suit. 


8. C. 


Ramdhari Ahir v. Khedu Ahir, 


Code of Civil Procedure (Ad V of 1908), Or, XLI, v. 1, Or, XLII. 
r, I Order rijsciing memo of appeal as not properly drawn up, 
if agpealalie, 

A memorandum of appeal was ordered on 16th January, 1937, 
to be corrected in accordance with provisions of Order 41, rule r 
of the Code of Civil Procedure as it was mainly argumentative and 
was rejected on rst Febuary, 1937, asthe order was not complied 
with. On appeal to High Court : 

Held [ ger Wort and Varma, 77. ]—that the order was not appeal- 
able as-it did not finally dispose of the rights of parties and that 
a universal proposition that an order rejecting a memorandum of 
appeal is appealable cannot be laid down. 


8, C 





Singheshwar Prasad Mahton v, Mowar Ram 
Bahadur Singh. 


Civil Procedurs Code (Act V of 1908), Ste. 151, Or. XLI, v. 19, 
applicability f~ Application for restoration of appeal dismissed 
Jor non-payment of printing cost, whether an application for seipeso 
—Court Fees Act (VIL of 1870), Sch, I, arts. q, 5, the Coutts 
payable under, 

An appeal was dismissed for non-payment of printing - cost. 

The appellant thereupon filed an application for regtoration, Hs 
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Registrar as Taxing Officer made a reference under the Court 
Fees Act onthe point whether such application is to be treated 
as one under Order XLI, Rule 19 read Nm section 151 Civil Pro- 
“cedure Code or as one for review. 

Held [ser James, J.]—that such an application is to be treated 
as опе for review and must be stampéd as such under Articles 4 
and 5 of Schedule I of Court Fees Act, 1870. 

Decisions of different Courts discussed and the decision ів 
Fatimunnissa v. Deoki Pershad (1) followed. 


8, C, 
(1) (1896) І.Г. К, 24 Calc. 350 Е.В, 





In re Karuna Kant Prasad, Pleader, 


Legal Practitionrs Ad (XVIII of 1879) Sees 13, 1d, proceedings 
drawn up under——Pleader found guilty of misconduct— District 
Judg: disagreting with trial Judge's finding sent ithe matter fo 
High Court for action Such proceedings, if ultra vires. 

. Karuna Kant Prasad, a pleader, filed on asth February, 1937, А 
petition signed by him for withdrawal of Rs. 4 still unexpended 
in а mit disposed of already and in the record room, on 26th Febru- 
‘ary, 1937, he secretly put his signature on the back of the vakalat- 
паша filed with the original plaint, The tlerk who noticed it 
‘immediately informed the  Judgeincharge. The Judge under 
order from the District Judge drew up proceedings against the 
pleader under section 13, clauses (b) and (f) calling upon him to 
show cause why his conduct should not be reported to High 
Court for necessary orders. The pleader submitted his explana- 
tion and the Judge after recording evidence of both sides decided 
to drop the proceedings. The District Judge disagreed with the 
findings and sent the records to High Court with his report, 

Held [ser Courtney Terrell C. 7., James and Manokor Lall 
J/.]—that such proceedings were ыйда vires, that tbe District 
Judge should have drawn up fresh proceedings, recorded all evi- 
dence and then reported the matter to High Court and that 
likewise the High Court on re'erence can draw up fresh pro- 
ceedings and after hearing the evidence can dispose of the 
matter, 


Be Ce 
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Lala Mistry v. Ganesh Mistry.. 


Code of Civil Procedures ( Act V of 1908 ), See 149, Or. XXXIII 
rr. 5, 8—App lication for leave to sue in forma pauperis refected— 
Court, when can фе payment of Court-fess—Refusal of such 
permission, if a question of jurisdiction under See. 115. 


The petitioner's application in Munsifi’s Court to sue as pauper 
was dismissed whereupon he applied for leave to file deficit Court 
fee which was also refused. The High Court in revision set 
aside this order and ordered fresh enquiry. The Munsiff again 
refused leave after further enquiry. The High Court on, being 
moved refused to interfere but observed that the petitioner might 
move the Munsiff for acceptance of court-fee. The petitioner 
did so and paid court-fee. But the Munsiff looking through the 
order-sheet and hearing both sides rejected the application as no 
new circumstance has arisen to review his previous order. The 
High Court was again moved in revision. 

Held [ser Fasl Ali and Rowland, J]).}—that one order viz, an 
order refusing leave to sue as pauper includes both refusal of leave 
and rejection of plaint and the Court has ample discretion under 
section 149 to pass a single order containing refusal of leave and 
grant of time for payment of court-fees ; but once an order finally 
disposing of the application for leave is given the Court can no 
longer grant any farther time to revivo that matter. , 

[Per Fasl AH,].]—Such matters do not involve questions of 
jurisdiction but only of judicial discretion as the Court has 
undoubtedly the jurisdiction to deal such matters under express 
provisions of Code. 

Banh of Bikar Ltd, v, Sir Thakur Ramthunderji Maharaj (1) 
distinguished. 


B С, 
(1) (1919) L L. R, 9 Pat. 439. 





Secretary of State for India in Counell v. : 
Surendra Mohan Lahiri, А : 


Arbitration—Code of Civil Procedure (42 V of 1908) Sch, 11, paras 
I8, 22—Agreement to refer disputs to arbitration Suit instituted 
in disregard of the agreement but no application for stay by the 
other party, whether maintainable, 

Surendra, the plaintiff, contracted on sgth Septagnber, 1928, 


With the Secretary of State, through his officer, to build a bunglow 
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within 18 months—time being the essence of contract Не 
manufactured bricks and began building the structure. The 
parties agreed by the contract to refer all disputes to two arbitra- 
tors one to be selected by each party. While the foundation 
wall reached the plinth level, the Superintending Engineer asked 
Surendra to build the remainder of the structure with first class 
brick only which he refused as it was not provided in the contract, 
The Engineer thereupon rescinded the contract and issued order 
for pay ment to the plaintiff for the work done but forfeited the 
deposit of Ra. бсо made by him, The plaintiff refused to take 
payment and filed the suit. The Sub-judge passed a modified 
decree, The defendants appealed and the plaintiffs filed a cross- 
objection. ` 

Held [ger Courtney Terrell C, J. and Khaja Mohamad 
Noor, J.}—that the Court can stay a suit instituted by one party to 
arbitration, but if neither party avails of the arbitration the ordinary 
tribunals will have jurisdiction to pronounce judgment upon the 
disputed matter; hence if a party to arbitration instituted a suit 
in Court and the other party takes no steps to atay it, the suit is 
maintainable, - 


8. Ce 


ee 


Godfrey о. Musammat Parbati Paluni, 


Contrad Ad (IX of 1872), Sec. 23— Past service By concubine, if 
-a good consideration in a contrac executed dy the protector pro- 
mising to pay ker maintenance till she is married —Such contract, 
if vola being immoral. & 

Mr. L. Е. Godfrey, Excise Inspector of Sambalpur Sadar, entered 
into a contract with Parbati, his mistress, a lowly woman of 
Bhadrak, in consideration of his past atsociations with her, pro- 
mising to pay her Rs, ro per month for her maintenance so long 
as she remained outcasted and unmarried. Even after the contract 


Sin 


.1938 
سب 


I L. R. 17 Pat, 303, 
~-r 


Godfrey lived with her. Subsequently he refused to pay her 


maintenance as he wished to marry a European girl. She sued him 
for arrears and the defence wasthat since she lived with bim 
even after the contract it was for future association with him and as 
such. void. | 

Held [ger Courtney Terrill С, J. and James, J.]—that a contract 
between а protector and bis mistress for future association is void 
being immoral but a contract to compensate a woman afterwards 
for an injury done to her and for the loss sustained by her owing 
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to ‘uch association, be it immoral or otherwise i e. a contract 
for past consideration is under the Indian law a. good and valid 
contract, 

в. С. 





Jagannath Prasad v. О 0181 Liquidators. | 


Companies Act (VII of 1913), Sec. 184— Winding up of company— 
Shareholder, tf entitled to repudiate shares after his nams 
appears in Hist of contributoriss— When such repudiation to be 
mads, 


Jagannath purchased one deferred share of the company and 
paid the application money and tbe allotnent money but not the 
call money. After compulsory winding up of the company, the 
Official Liquidators put the name of Jagannath in the list of com 
tiibutories “He applied under section 183 (5) of the Companies 
Act to bhaye his name removed from the list on the ground that 
ihe terms of the prospectus were fraudulent and the declarations 
made therein were not acted upon. 

Held [rr Zgbal Ahmad, J.|-—tbat the right to repudiate should 
be exercised within à reasonable time and in any case before 
commencement of winding up proceedings and it cannot be 
exercised after the name-has been included in the list of con- 
tributories, 


В, С. 





Latafat Ali Khan v. Kalyan Mal. 


Limitation Ad (IX of 31908) Art. 162 (s) — Application to with- 
draw money deposited by fudgment-dedtor, ле а а “step in aid 
of execution,” 


A compromise was effected іп an execution case whereby the 
judgment debtor agreed to pay the decretal amount in annual 
instalments beginning with тїї September, 1922 and ending оп 1з 
September, 1927. Оп s3rd September, 1923, the second appli- 
cation for execution was made and struck of, On asnd August, 
1925, the judgment-debtor deposited an instalment which the 
decree-holder withdrew on 16th July 1928. The present application 


* for execution was made on 13th January, 1931, which was opposed 


as time-barred. Both the Courts below held that it was not 
time-barred. On appeal to High Court $ 

Held [ger Bennet A. С. J and Ganga Nath, J.}—that the ШЕ 
cation Ьу decree-holder to withdraw the sum deposited by jug. 
ment-debtor із a “step in.aid cf execution" within the meaning of 
article 182 (5) of Limitation Act and no pending xps for 
execution is necessary. 


8, €. . 





THE LATE Mr. SHARAT CHANDRA ROY CHAUDHURY 
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The late Mr. Sharat Chandra Hoy Chowdhury. 


Mr. Sharat Chandra Roy Chowdbury, whose sad demise on 
the 15th of June last at his residence in Bhoyanipore, Calcutta, we 
во deeply deplore, was а leading advocate of our High Court for 
well-nigh half а century. : 

Sharat Chandra was born in Towr-Sripur in Khulna district 
about 72 years ago being a co-villager and contemporary of the 
late Mr. Biraj Moban Majumdar, the founder of this journal, On 
losing all his fortune, his father Kedarnath bad to migrate to 
Calcutta in search of a livelihood. But bis life was cut short 
prematurely when Sbarat Chandra was still within his teens 
So being the eldeat son of the family he had forthwith to enter 
Ше for a living first asa lower grade clerk at the Government 
Telegraphic Stores, Alipore and then at the Meteorological 
Office. But as higher education was his ultimate aim in Ше he 
went through the vicissitudes of life cheerfully and took examina- 
tion as & private student and combined the work of a private 
tutor along with his office duties for betterment of his income. 

Sharat Chandra Һай the rare privilege of reading with the 
celebrated Bengali poet and lawyer, Hem Chandra Banerjee of 
Kidderpore. It was through his recommendation that he became 
a junior to Mr. Srinath Das, then an eminent leader of the High 
Court Bar when the latter eventually qualified himself for the 
profession of law, Although lucrative oflers to go out of Calcutta 
on comfortable situations in the Government service came to 
him yet he spurned them allin order to be able to practise in 
the High Court which was the ultimate goal of his life as enjoined 
by his father on his death bed. ` 

Before long Sharat Chandra made his mark in the profession 
and by his gpund légal acumen and power of advocacy won the 
respect of the Judges and confidence of the litigant public. 
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The lete Mr. C. R. Das was one of bis earliest and most 
intimate friends, A genuine patriot though he war, he cared 
more for silent village regeneration than for the tumults ‘of active 
politics, Acharya P. C. Roy always found in him an invaluable 
ally in his village reconstruction and relief movements, , 

Generous to a fault, un-ostentatious in manners, with genuine 
suivity he was а friend to seniors and juniors alike. His private 
charities were unlimited. He ungrudgingly worked for many. 
educational institutions in Bhowanipore and Calcutta, with most of 
whom he was connected either as President or Vice-President. 

Some of Sharat Chandra's writings in Bengali are reminiscences 
of what he was as a man. 

We offer our heartfelt condolencss to the bereaved family and 
pray for peace and rest of his soul, 





REVIEWS. 


The Bengal Acts by S. Venkataraman, B. A., м, L, Advocate, 
Madras Published by the Madras Law Journal Office, а 
Madras, т, 39. 


This compilation із a collection of all the unrepealed Acts and 
Regulations which are exclusively or mainly in force in the Province 
of Bengal incorporating all the amendments made in the original 
enactments up to date together with short notes on the case-law in 
ielation to them. The publication is an extremely useful one апа 
the lawyers will undoubtedly fully appreciate its utility and give a 
suitable response to the publishers’ expectations. Before this, the 
publishers gave out similar other publications to the legal public 
and their worth and utility have been universally acknowledged, 
and as in this particular irstance also the characteriatic features of 
the other publications have been well maintained, we have not the 
least doubt that this work too like the otber onee will meet with 
similar approbation. A publication of this sort was a desideratum 
for long in this Province and although enterprises in this direction 
were not absolutely lacking, still up till now то subsantial result 
could be achieved. So, both the lgarned compiler and his publi- 


Vou ХІХ] ЕС REVIEWS. tE 
shers are to be heartily congratulated upon their present work, which 
besides being meritorious from various points of view, is a monu- 
ment of untiring industry. What is most remarkable about the 
publication is that in the midst of a most arduous labour, whioh the 
work must have involved, the learned author has not forgotten to 
impress on it at every step marke of scholarehip, supreme skill and 
sound judgment. Some of the important statutes have been pre- 
faced with historical notes supplying clues to their structure and 
scheme, Collection of case-laws and notes on them are as full as 
опе can reasonably expect in an undertaking of this dimension and 
‘extent. Accuracy is the other thing which we cannot omit to men- 
tion while speaking about this work, A collection of the Bengal 
statutes we may possibly get from other quarters, but to expect to 
get so much lucid and helpful annotations at the same time is 
‘unthinkable, It was a happy idea that led to the inclusion. of the 
Landlord and Tenant Procedure Act, 1869 in these volumes and 
we cannot express our admiration for the wisdom underlying it too 
strongly, In point cf neat execution and get up, the ee is 
quite up to mark, 





Federation v. Freedom :—By B. К. Ambedkar, Barrister-at- 
law: Price Re 1: This small tract was originally designed ав an 
address to be delivered by the learned author at the Gokhale Iati- 
tute of Politics and Economics on the cccasion of one of its annual 
functions. The choice of subject for discourse in this volume is 
particularly happy at this juncture of tims when the question of 
Federal Government is being seriously considered alike by the 
politicians and the students of politicai philosophy of this country. 
In making a critical survey of the Federal System of Government 
sought to be introduced in this country by the Government of 
India Act of 1935, the learned author has spoken with a voice, which, 
we bare not the least doubt, is the voice of wisdom and commands 

, our attention. We agree with the learned author when he says that 
a great majority of our people have no clear conception about the 
Federal Form of Government and we think that if any body cares 

'to know or understand anything about it will do well to start with 
this small volume, The subject has been so lucidly treated in it 

` that all vague conceptions about it will at once become clarified. 

„ The learned author has given a comparative study of the diverse 

` Federal systems prevailing in different parts of the world and this 
will help a reader to fully appreciate what the Indian Federation 
really means or what beet: it promises or proposes to fulfil. The 
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leame1 author has dwelt at some length on the question of relation- 
ship of the units with the Federal Government and has pointed out 

the various troubles that may possibly arise from fusion of powers 
of the Federal and Provincial Goverr ments in respect of a number 
of common subjects, Federation naturally connotes strength arit- 
ing from combination, but the Indian Federation being a mechanical 
grouping of a rumber of discordant units with conflicting and vary-' 
ing interests cannot possibly ensure that degree of strength which 

the Federal System ordinarily implies. Added to this is the domi- 
nation operating from abroad. In the midst of thess militant forces 
the Indian Federation is a сшіоив amalgam of diverse things; 
its value is uncertain and the learned author has tried his best to 
appraise it; other thinkers may or may not accept his conclusions, 

but bis cogitations will provoke further thinking and stimlate 

researches and may ultimately lead to discovery of correct 

remedies, 


Cees Жыл 


NOTES OF CASES. 
Emperor v. Ballu Singh. 


Public Gambling Act (III of 1867) Sec, 13—fFrivale grove not 
enclosed, so Ael her a “Public place’—Monsy, whither “Insiru 
ment of gaming’—Criminal Procedure Code, See. 517, com 
Rstation, > 
The accused persons were fourid gambling on the edge of a 

grove without the owner's knowledge or permission. The grove 
was & few paces away from & public pathway but was not enclosed 
in any way, nor were the public prevented access thereto. They 
were convicted by the Magistrate who ordered the confiscation 
of the money found on the ghar. The learned Sessions Judge 
made a reference to High Court recommending that conviction 
under section 13 of Public Gambling Act be set aside. 


Held [per Allsop 7.]—that the said grove wasa “public place” 
but as the money is not an “instrument of gaming” it could по Бе 
seized or confiscated under the said section 13 but it could be dona 
under section 517 of Ciiminal Procedure Code and brought into 
the custody of Court or produced before Court in course of trial, 

See also Emperor v. Radhey Lal (1) where confiscation of 
money їп а common gaming house was allowed under section 8 of 
Public Gambling Act. 

& C. ` ө 
(1) (1958) I. L. R. [1938] All. 4232. - 
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Abdul Rahman ‘е. Girjesh Bahadur Pal. 


Civil Procedure Code (Ad V of 1908), Or. XLI, r. 4—Appeal by some 
plaintifs against a common desee making non-appsa ing. plain- 
tiff a respondent— Heirs of such respondent and other proforma 
restondents sot brought on record after his death, whether the 
whole appeal abates— Or, XXII, т. 4, 11. 


The plaintiffs instituted a suit for possession which was dis- 
missed by the trial Court. An appeal was filed by the original 
plaintiffs in which one of the original cefendants subsequently 
added asa plaintiff and some other pro-forma) defendants (who 
were made respondents) having identical interests with plain 
tiffs died and their heirs were not substituted. A preliminary 
objection was taken that the appeal has abated ія foto as it has 
abated against certain respondents, 

Held [ser Coläisterand Bajpai //]—that the appeal has not 
abated as a whole duo to the failure to bring the heirs on 
record. 

8. С, 





Shankar Lal v. Nana Lal Singh. 


Limitation Act (ІХ of 1908), Secs. 19, 39 (2)— A cknomisdgment— 
“Period prescribed” —Court of Wards Ad (Local IV of 1912), 
Ste. Sam Acknowledgment made afler expiry of the prescribed 

. period of limitation but within the period excluded from computa. 
tion by Sac. 52 (above)—Limitation Ad, Se. 19, Expl. I1— 
Collector acting under Sec, IY of the Court of Wards Ad, if an 
“agent duly authorised” 

The defendants executed a promissory note on agth July, 
1927, payable on demand to tho plaiotiffe and after their 
estate was taken over under the Court of Wards, the Collector 
published on 3rd August, 1929, a notice tothe several claimants 

` against estate for details of -claim. The plaintifs claim was 

allowed by the Collector on 13th October, 1930, but remained 

unpaid when the estate was released on srst December, 1931. 

The plaintiffs filed a suit on 3rd January, 1933, relying on the 

admission of their claim by the Collector on 13th October, 1930. 

Both the Courts below dismissed the suit as time-barred. The 

plaintifs appealed to High Court and the Division Bench referred 

the case to Full Bench. 5 
Held ffe Bennet, RachÀjal Singh and Ganga Nath ]/]— 

that for the purpose of making acknowledgment under section 19 
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of Indian Limitation Act the Collector is" a "duly authorised 
agent” of the debtor whose estate is under the Court of Wards 
‘but section тд does not apply to such acknowledgment made 
-after the expiry of the limitation period though within the, period 
excluded by section 52 of Court of Wards Act and that section 
52 of Court of Wards Act does not "prescribe" any "period" 
of limitation and therefore an acknowledgment made within this 
period is not an acknowledgment within the “period ишене" 
as required by section 19 of the Limitation Act. 

8. С, 





Krishna Gopal v. Lakshmi Bal, 
Arbitrator giving. award appointing guardian of minos, if has juris- 
` diction to do so—Arbitration Act (1X of 1899), section rs(1)— 

Court executing award as a deres, whether can question its 

validity. 

One Udai Ram by his Will divided his estate between Krishna 
Gopal, his great grandson and Mussummat Lakshmi Bai, his 
daughter-in-law, On his death, the legatees referred their dispute 
by an agreement in writing to Vikramjit Singh, an advocate, as 

their arbitrator to act under Indian Arbitration Act (IX of 1899). 

`The arbitrator -filed his award in Court after declaring the same to 
.the.parties who did -not fle any objections, Under the award 
Lakshmi Bai was appointed guardian of the three: motherless 
` daughters of Krishna Gopal who was to piy to Lakshmi Bai Rs. 1g 
“per month for maintenance and Rs. gooo for marriage expenses of 
-each.of them. Thereafter Lakshmi Bai applied for execution of the 
award as a decree under section rs(i) of the Arbitration Act for 
recovery of maintenance and marriage expenses which was opposed 
Ьу Krishna Gopal alleging that the award was invalid as dealing 
with guardiansbip. Ніз objections were overruled. On appeal to 
‘High Court: 

. Held [fer. Rackkpal Singh and Ismail, 77.}—that though guardian- 
ship is not a proper matter for arbitration and the arbitrator has no 
„jurisdiction to give an award thereon, yet once it was done the 
proper remedy is to annulit by suit and not to open the question 
„іа execution and that unless the decree appears to be null and 
void on tbe face of it, the executing Court is not justified in going 
into intricate details in order to find out whether the decree was a 
valid one or passed without jurisdiction, — — | 
BHO 7 > 
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Narain Sarup v. Daya Shankar. ` : 
Hindu Law—Joint Hindu Jami ly—Decres in favour of manager 
only Subsequent disappearance of manager—Right of next 

manager te execute decree — Civi] Procedure Code ( Да V of 1908), 

Order ХХІ, Rule 16—Zransfer of decree “ by operation of law." 

Har Sarup, as the manager of a joint Hindu family, consisting of 
bimself, a major son Narain Sarup and two minor sons, applied for 
"execution of & decree passed in bie favour but he- subsequently 
disappeared. ' Narain Sarup applied, within three years of his 
-father’s disappearance, for continuing the execution of the decree as 

` {һе next manager of the joint family and it was allowed., On.appeal 
this decision was reversed, Narain Sarup filed a Letters Patent 
appeal, 

Held [ger Bennet, А, C. J. and Ganga Neth, ГЛ Ња this was 
not a case of transfer of a personal decree but the execution of a 
decree of the joint family by the succeeding manager and hence 
Narain Sarup was entitled to execute as manager, under Order XXI, 
Rule 16 “ by operation of law” and that succession of one manager 
of a joint Hindu family Ly another is not confined to cases of death 
ошу, 

Бс 
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Durgpal Singh v. Gulzarl Lal. 


Civi! Frossdurs Code ( Act V of гоо), Order XXXIV, Rule 14, if 
applicable to personal decree under Order XXXIV, Rule ó— 
Subsequent personal (money) decret. for balance of decretal dues 
under mortgage, if can be executed against the property exempted 
in the seid mortgage suit. 


Gulzari Lal brought a mortgage suit under Order XXXIV, 
Rule 4 against Durgpal Singh for sale of four out of five items of 
property which was decreed. After execution thereof (when the 
sale of the sail four items were not sufficient for decretal dues), 
he filed a money suit and got a personal decree under Order XXXIV, 
Rule 6 against Durgpal for the balance, In execution of this 
decree, the plaintiff sought to attach the fifth item of property which 
was objected to by the defendant. The lower Court upheld the 
plaintiffs contention, On appeal to High Court : 

Held [ger Bennet, А, C. J. and Verma, 7. ]—that Order XXXIV, 
Rule 14 dig not stand in the way of plaintiff in attaching the fifth 
item of property as the right to sue on mortgage security no longer 
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subsisted on its relinquishment by him and that Order XXXIV, 
Rule 14(1) dealing with simple money suits has no application to a 
personal decree under Order XXXIV, Rule 6. 


в, C. 





Gobind Rao v. Gobind Rao, 


Court Fees Ad (VII of 1870), Schedule I, Art. т; Schedule 22, 
Art. 17 iti}—Flaint in a suit for a declaration that a certain . 
mortgage decree was Coid and incfedual as the deed was unlawful, 
ff to bs stamped with ad valorem court fee. : 


The plaintiffs prayed for a declaration that a mortgage decreo 
pasted on the basis of an unlawful deed is null and void and paid 
а court-fee of Ra. r5 on the plaint. Tbe Court demanded «d valorem 
court-fee and allowed some time for payment of the tame, The 
plaint was rejected for default. The plaintiffs appealed to High 
Court. 

Held [per Collister and Bajpai, 7].}—that the question of court- ` 
fee is to be decided not only by looking at the reliefs prayed for 
but on the allegations of the plaint as well ard in this case the 
suit is not merely of declaratory character but is also for cancellation 
of the mortgage deed and hence the ad valorem court-fce is payable 
under Schedule I, Article 1 of the Court Fees Act. 


з. C. 
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Acceleration of reversion— Widow's estate—Widow suoceeding to har son's 
share —Relinquishment in favonr of oldest son for benefit of ali.— Want 
оё proof of consent ; see Hindu law m 
Accused, if сао be discharged by Magistrate under section 255(8) of the 
Criminal Procedure Code—Magistrate alter hearing both sides and 
examining certain documents but without taking any evidence of the 
complainant or any of his witnesses discharged the aocused; see 
Discharge T m 
Acknowledgment af liability —Lao/ul guardian, meaning e/— Indian 
Limitation Act (IX of 1908), sections 19 and 11—Achnewledgment e 
lability, Uf to be for the benefit of the minor —Law/ul guardian, if an 
authorised agent. 

Lawfnl guardiao means a person who in law represents the minor, The 
phrase does not include а de facte guardian. But the person need not 
be appointed under the Guardians and Wards Act. If by the personal law 
of the minor a person ts Indicated as his guardian, then that person is 
his lawful guardian. 

Such а person cannot be taken to hare ceased to be the AE guardian 
because be is appointed a guardian-at-litem, 

Under section 21 of the Indian Limitation Act of 1908, а тїп! guardian 
of a minor has been placed In the same position as an authorised agent 
of an adult debtor. 

A lawful guardian is now under the statutory definition, an authorised 
agent of the minor within the meaning of section 19 of the Indian Limita- 
ton Act, 

A written statement therefore filed by the mother of s minor judgment- 
debtor а a sult brought by the deoree-holders for a declaration that 
certain deeds were fictitious transactions and were Intended to challenge 
the Impending execution, amounted to an acknowledgment of Hability 

, within the meaning of section 19 of the Liriitation Act. 

An acknowledgment of liability bya lawful guardian of a minor to have 
effect against a minor need not always be for his benefit. Srimati 
Guarti Debi s. Babu Jugal Kishore Baisya aon 

of liability bya lawful guardian of a minor, If to be 
always for the benefit of minor ; see Acknowledgment of Habllity ET 
Act, wito has retrospective operation ; see Ulira vires ы a 
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Act VII B. C. of 1878, Sections 63(1), (a), 64 wes oes 298 
Act IX B. C. of 1880, Sectioas 6, £1 «vx E £01 
Act ШВ. C. of 1888, Section 18B “xs е8 148 
Act IM B. C. of 1913, Section 7 T iss 374 
Act III B. C. of 1923, Section 127 oe EK 249 
Act VII B. C. of 1936, Sections 1(3), 18(4), er, as(2), эу(а\, 32, 33, 34, 35, 
26, 45А, 129A sis = 4x8 
س‎ -—., Sections a(8), 34 im us 590 
Act B and 6 George V, clause 61, Sections BoA (3), 106. ... - 4358 
Admissibility in evidence—General expressions indicating fear or suspicion 
7 whether of a particular individual ar otherwiss and not directly related 
to the occasion of death ; see Criminal law А РИ 273 
—— а ev'decce— Statement by person subsequently murdered— 
Transaction resulting in death ; sez Criminal law Ж E 273 
Adverse prsscssion, acquisition e/— Cortinwily in possessio — Consiruc- 
tive possession, if can be imputed to a tresbasser — Right of fishery 
exercised actively in а certain beel—Lands dried-up during certain 
portion of the year—Cantinuity, tf broken. 
In order to acquire a right by prescripticn or adverse possession the 
plaintiff must show that bis possession ls adequate in continuity, publi- 
city and extent —— - А 
Constructive possession cannot ‘be imputed іо а trespasser and the fact 
that the land becomes incapable of posseesion being submerged in water 
does not entitle а trespasser to my that his possession continues doring 
the perlod of submeigence.. So where it appeared that the plaintiff 
was exercising actively the right of fishing ina certain Beel thera was 
continuity but when the lands dried up, constructive possession remained 
with the nghtful owners and this broke the continuity of the trespasser 
acquiring title by adveise possession. Shyamadas Mukherjee v. 
Radha Prosanna Gon - e 170 
—-— possession, right obtained by—Co-extensive with the assertion of 
claimant ; sse Ejectment 3 ves 28 
possession by tenant, effect of ; ses Ejectment we m 28 
Agent, knowledge of —Notice ; see Cross- objection sae sed "sos 
Amendment-— Legislature, intention of ; see Declaratory et > oa 51 
Appeal—Order granting application for review ~ Order relating to execu- 
Woo — Civil Procedure Code, section 47 ; ses Ultra vireg «1. - Ss 
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Appeal, tf competent—Bengal Tenancy Act (VIII of 1885), section 153— 
Appeal, if incompeteni—Al persons entitled lo receive rent net brought 
on record, if a question as іо the amount annually payable. 

In a sult for rent one of the defences In the sult was that АП the persons 
who were entitled to receive rent bad not been brought on the record. 
This plea was negatived by the fist Court bat the lower appellate Court 
upheld it and held the sult to be barred. It was not disputed that the 
first Court had final jurisdiction under section 153 of the Bengal Tenancy 
Act. 

Held, that the appeal to the lower appellate Court was incompetent under 
section 153 of the Bengal Tenancy Асі. Srimati Rasidunnessa 


Khatun ». Nabin Chandra Nath TR oe 
—-——, if Incompetent—Failure to make tbe heirs of the original creditors 
parties to appeal — Provincia! Insolvency Act ; se Insolvency — 


Appellate Court, power of—Claim to rellef founded upon different grounds 
from those upon which the trial Court's decree. proceeded —М№о oross- 


objection ; sss Cross-objection m s. 
Application, subsequent, for executlon treated as a continuation у see 
Execution m ose 
————— to sue ln ferma pinperis rejected—Civll Procedure Code, 
order 34, rule 15 applicable ; ses Fauper «pplication oe m 


——— — —— to sue ln forma pauperis rejected - Petitioner, {f can convert his 
application into plaint with effect from tha date on which the pauper 
application was filed ; sse Pauper application sis 

Assam Court of Wards (Amendment) Act, 1937—Retrospeotive вон: 
fication appoiotiog a date for the commencement of the · Асі earlier than 


the date of the notification itself ; see Ultra vires ЭЕ «e 
Assam Court of Wards Act (as amended) , section 107, If ultra wires | 
see Ulira vires e T 
Assam Court of Wards (Amendment) Act, section IoC, when come Into 
* force ; see Ultra vires , ads 9 


Attestation —Decumen? fe bs proved by attesting wilnesses —Dwiy of 
plaintif — Executien', if includes atiestation —Indian Hvidence Act 
(I of 1873 as amended by Act XXXI ef 1936), sections 68, бо 
and 71. 

Section 71 of the Indian Evidence Act does not apply to a case where the 
attesting witnesses are not bsfore the Court, 

In а case where а document isto be proved by attesting witnesses, it ts 
the duty of the plaintiff to exhaust all the processes of the Court in 
order to compel the attendance of any ons af the attesting witnesses aod 
when the production of such witness is not possible either legally or 
physically the plaintiff oan avall himself of the provisions of section 69 
of the Indlan Evidence Act. 

The word ‘execution’ as used in the proviso to section 68 of the indian 
Evidence Act in case of a document whioh under the law requires 
attestation means and includes not only the signature o£ the executant 
but the whole series of acts or formalities which are necessary tb giye 


PAGE. 


383 


16$ 
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Attestation—(Centd.): 
the document validity ав a mortgage. The word ‘execution’ therefore 
includes attestation. Harikrishna Panigrahi v. Jogneswar 
Ponda ess „> 

Attesting witnesses, testimony of some of the, If сап be disregarded and will 
declared proved ; see Will 835 ose 

Auction-parchaser, lf can be joined as а party at a time when his applica- 
tion was barred by limitation —Application for revision against the order 
staying further proceeding ; ae Proceeding, If pending 5% s.. 





Is set aside ; see Refund ys eee 
— —, if can recover his purchase money—Judgment-debtor, 
having no saleable interest—If bas remedy apart from Civil Procedure 








Code ; see Refand "T 55% 
Auction-purchaser's right to get a refund of purchase money — Procedure 
to be followed ; sss Refund m Ра 
Benamdar, if trustoo j see Suit, maintainability of S E ove 


» Position of ; see Suit, ralotalnability of EM э 
Bengal Agricutural Debtors Act—, "Debt! and ‘debtor’ used In а restric- 

ted and limited sense ; ses Jurisdiction - ove 
—, intention of; see Jurisdiction aie 
— — — — — t -—,1s lives vires the powers of local 

legislature to affect the provisions of the Government of India Act; see 

Jurisdiction iie on 
а om, nature oi; see Jurisdiction ove 
a r r, Cope Of ; see Jurisdiction өө 
а, when to be a protecthoo—Material 
paint of time—Application for stay before tke Board; see Juris- 








— ے‎  — one 





ا ——— 




















diction - "T 
— —— , Secs. 1 (3), 34— Cakutta. not a noti- 

fie] aroa —No Ное, If effective ; sew jurisdiction ave - 
— ——— Se, a СІ. (8)—*Or otherwise’ ; see 

Stay of execution T - 
—— mm , Seo. 8— Adjudication order passed— 

Applioation ; see Proceeding, lf pending és om 


_——-————.. ee, Sec, 18, scope of ; ses Jurisdiption wae 
- » Seo. s4—"Clvil Coart!, Н Includes 
High Court ; see Jurisdiction - m 
А —À ——— —— SBC, Debt, if in existence and 
proceeding, if pending after salo in execution of decreé against tho debtor 
Ent the mle price not deposited on the date of notice and before confir» 


mation of sale j ses Proceeding, ff pending , m m 
= —— a, Seo. 34-- High Court acting sa Court 





جت MM — —À‏ لا 





ai Appeal, a Civil Court ; see Proceeding, If pending sa diis 





ГЕ Сатир ame — ——, Set. 34—Notioe staying execution 
proceedings in Civil Conrt— After sale in execution of decree but before 
Sconfirmation ; sse Proceeding, lf pending obs — 


—— - —— -, Н can get a refund of purchase money before the sale’ 
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Bengal Agricultural Debtors Act, Sec. 34, if applies—Decree of the 
Original Side of High Court transmitted to a subordinate Civil Coart 
for executioa—Notica Issued to Civil Court to stay execution ; see Stay 


of éxecution iss sss 
rn ern roomy Sec. 34, notice under, applies to 
proceeding in the High Court ; see Proceeding, if bending... iv 
—M — ————, Sec. 34, notice under, does not 





operate to stay execution of decree passed by High Court on its Origi- 
nal Side ; ses Jurisdiction 


—, Sec. 34, notice under, if effective 
though Calcutta is not an area notified under section І (3) of the Act ; 
see Jurisdiction : 4 


~ m — Sec. 454A — Derolation vals If part 
of the Act— Devolution rules, if over-ride or contradict the express provi- 

sions of the Act; see Jurisdiction Ра 
Bengal Excise Act, Sec. 63 Sub-section (2), requirement — Person in pos 
session, if guilty ; see Cheating oo бае 
—~——, Sec. 64 (1)—Confixation order—Procedure іо be 
observed ; ses Cheating - € 

? Bengal Excise Act, Section G4(1)— Magistrate, if can pass oídsr of confis- 
` cation of anything in Bengal outside his jurisdiction ; see Cheating eve 
————————-—,‚ Section 64(1) (2), scopes of ; ses Cheating m 
Bengal Tenancy Act, if applicable~Reveoue and procera for realisation of 
rent under Public Demands Recovery Act in Kabullat— Government land 

lord у see Declaratory suit ы 3 T 

Da Eam erite  —————, Section 23, clause (1)—Propristor Includes proprietor 
of a temporarily settled estate— Farmer of revenue purchasing right of 











H 





occupancy, effect of $ s$s Declaratory suit. - | si - 
ee a a, Section ая, clause (3)—'Aequire', Ш Inolades *' acqui- 
e sition by purchase or inheritance ” ; see Declaratory sult .., а 





— —— –, Section 92, clause (3) (before ita amendment In 1907)— 
Status of ijaradar or farmer of rents purchasing an оссірзосу holding j sss 
Deolaratory mit sis 


e ———— = Section 48Н—Вейеай! lease——Leasoc, if can apply 
under section 174, clause (3) of the Behgal Tenancy Act; see Under- y 
raiyat tee toe 

maem (as amended by Асі И of 1918), section 49K 
Proviso b (i) —Rights of mortgagee, whose mortgage isa bena Ade one, 
executed and registered before 1925, are protected ; see Mortgage P 


———— (as amended by Act П of 1918), section 49 К 
Proviso b(H)—Special protection to Sonthals - Bona Ade morigage— 
Mortgage execdted and registered before 1993— Mortgage by Sonthals 
protected ; aes М octgage aoe ose 

————— M - Section 49L—Court executing the decree should allow 
the tenant a reasonable tim» within which to pay the amount duo under 
thé deoree — Tenant not asking for ít | ses Mortgage Т Dow 
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"Bengal Tenancy Act, Section 49L is mandatory ; see Mortgage " 
— ———  — Section 148 A(1)—Benamdars not made partles— 
Suit by usufructuary mortgagees у aee Suit, maintainability of © 
—— - , Section 153—S ult for rent—Deferce of non-jolnder 
of person—Final jurisdiction of primary Court; see Appeal, if 
competent ose oes 
== -—, Section 174, clause (3,—Under-ratyat —L eases, 
under Bemead! lease, if can apply to set aside ; эге Under-ralyat- сае 
Barden of proof—Good falth— Recelver appointed In a petition for annulment 
of transaction by another creditor applylog to annul conveyance in favour 
of another creditoc— Вена fide transaction for valuable consideration ; see 


Insolvency AE - 
of proof —Land held under a rent free grant ;.zzs Rent-free grant ... 
— of proof - Proving a Will in Solemn form—U nregistered Will sought 
to be propounded after lapse of more than #0 years; ме Will ies 
——— of proof—Purcbaser at a certificate sale—Certificate debtor recovered 
from Junacy ; sec Sale - ass 

— —— of proof as to dus execution of Will--Propounder, a stranger to the 
family—Attesting witnesses, men of opposite camp ; see Will s 

— — — of proof as to due execution of Will is always on the propounder ; 
see Will - T 
Calcutta Municipal Act, Sec. 127—Esch building а unit of valuation — 
Value of a bullding how ascertalnod— Half ordinarily let—Hybrid bull 

ding ; see Rating isi ET 
Certificate debtor recovered from lunacy—Burden of proof - Purchaser at a 
certificate sale ; see Sala m T 
———- — sale, if void--Notice under section 7 of the” Public Demands 
Recovery Act served on the lunatic oertifüicate-debtor and not on his 


guardian ; sre Sale - ^ae 


—  — 














Cess Act, Seo. 6—'Net aunual profi —Royalty ; ме Mining lease eC 


———~, Sec. 81—AÀny party oompelled to pay more than his dues— 
Remedy ; see Mining lease Аз - 
Charge, acquittal of, under section 477/190B, Indian Penal Code, effect of | 
ate Damages, suit for - m 
— — for consplracy—Duty of Judge—Statement of accused—-Corroborae 
Hon--Truth of statement— Conspiracy, if established ; ме Coos 


piracy ө soe! 
Cheating -Bengal Eecise Act (VII B. C. of 1878) Sees. 63 (1) and (a), 


64— Order of confiscation, when te be made — Parties, if to be keard— 
“Porson in possession''—" Possession” of liquor. to be by one person 
and not by two—Fersen in possession, if to be guilty ef any affence— 
Spoclal power confered on Mugisiraie by the Bengal Legislaiure— 
Magistrate, Uf can pass order of confiscation of anything tn Bengal out- 
side his jurisdiction, under section 64 (1) of the Bengal Excite Act — 
Criminal Procedure Code (Act V ef 1898), Secs. 1 (2), 12—iIndian 
Penal Code (Act XLV of 1860) Section 420- Cheating, when complete 
ө 
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Cheating —(Contd.) : 
‘Dishonesty’ —Loss — Sentence passed en conspiracy charge—Separate 
sentence, if can be passed om specific offence. 
Before a Magistrate oan make an order of confiscation under section 64 (1) 
of the Bengal Excise Act, he bas to decide that the articles In question 
are liable to confiscation under section 63. 


In the absence of any real prejudice, an ombssicn to bear parties is not fatal 
to the order of confiscation. 


Under sub.sectlon (2) of section 63 of the Bengal Excise Act, it із Immate- 
rial who is the person ín possession : all that the sub-section requires 
is that some person should be in possession at some point of time sub- 
sequent to the commission of an excise offence, both of tbe illicit Iiquoc 
and of licit liquor ; when this condition is fulfilled, the licit Hquor is 
confiscated equally with the illicit liquor, The person in possession need 
not be gulity of any offe nce, 


if any local or Special Act has lo any particular matter conferred on 
Magistrates special powers, those powers are not to be limited by any- 
thing contained in section 18 of the Code of Criminal Prooedure, There 
can thus be no question of the unfettered competence of the Bengal 

7 Legislature to’ confer special powers within the province, 

Under section 64 (1) of the Bengal Excise Act, the Magistrate, who tries 
the case, has power to order confisoation of anything in Bengal which is 
Hable to confiscation under section 63, whether it is within or without 
the district where tho ouse Is tried. 

Under rection 64 (a) of the Bengal Ехсізе Act, the possessor must be one 
and tho sam» person. 

Under section 420 of the Indian Penal Code, the cheating is complete as 
soon as the mile of liquor bottles with false labels to a person on a false 
representation is complete and the price paid. The requirement of dire 

е honesty із satisfied, if there was an Intention. to make wrongfn! gain on` 
the part of the petson cheating even if there was no Intention to саше 

. wroogfa! loss to the person cheated. 

Where an accused has been seperately convicted and sentenced for the 
offences of conspiracy to commit excise offence and to cheat, there should 
not be any additional sentence for the specific offence of cheating 
under section 420 of the Indian Беш Coda; Soloman Exeklel v. 

, Hmperor س‎ om T 


Christian, Indian, becoming Mahomedan, having a Christian wife, if can 
marry a Mahomedan after conversion—Caste Disabilities Removal Act у 
ses Marriage ase m 
*— —, embracing Islam acquires all the rights which a Mahómeden 
possesses acd сап contract а valid marriage even though the frst ote 
with the Christian wife subsisis у see Marriage i dus 
Civil Court, Н after recieving notice under section 34 of the Bengal Agricul- 
tural Debtors Act to go Into the question, Н the “debi? is а ‘debt? within 
the meining of the Act ; ase furisdictiod С m +» 


Paar. 
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Civil Court, if can give relief toa sult by Hindu wife for dissolution of | 


marriage—Wite Боса me Mahomedan=—-Notice to husband to adopt her 
religion not heeded to ; ses Dissolution of marriage а an 


——— Court, if to stay prooeedings in pursuance of notice under section 34 
of the Bengal Agricultural Debtors Act-——Debt not a ‘debt’ within the 





meaning of Sec, я с]. (8) of the Act ; see Jurisdiction late — 

s when obliged to stay the proceedings before it without any 

notice under Bengal Agricultural Debtors Act; ses Jurisdiction 5 
—————' as used In Agricultural Debtors Aot, exoludes High Court ; 
ase Stay of execution РА oe 
Civi liability, pre-existing, if alters the nature of contract and makes it 
enforceable in law ; see Mortgage — T 
Civil Procedure Code, Sec. 2 (17), О. at В. 48—Pay of member of 
Legislative Assembly, how to be attached ; see Public Officer one 


——— —— ———, Sec. 47-— Exscutiog Court to determine ~Compro- 
mise in course of execution proceeding—Parties contracting on terms - 
having referenoe to and affecting execution | ses Procedure (Civil) ese 

, Seo. 49 (1) Fresh application for execaticn— 

Application containing a claim fora higher rate of Interest agreed to in a 

compromise ; see Prooedure (Civil) E - 

——— —, Seo. 48 (1)—Fresh application for executlon—~ 
Application for : realisation of sums outstanding by mle of mortgaged 
Properties made more than 12 years after preliminary decree for sale у 
see Proosdure (Civil) m «e 

— — ——— ———-, Sec. 48 (1)- Fresh application for  execution— 
Character of application to be decided on the facts of each саве 
Substance of the matter prevailing over the form of the application ; see 











Procedure (Civil) m EC 


me, Sec. 48 (1)~ Fresh application for execution— Part 
of the properties originally mortgaged remaining bound as security and 
saleable under the decroe ; ses Procedure (Civil) asa T 
————.— Seo. 48 (1)--Fresh application for execntion— 
Steps to be taken to undo the action of ‘Court in terminating an 
execution сазе contrary to the intention of parties ; see Proceduro 


(Civil) " m , m т 
—— — —— , Sec. 115, Н applies- Order of District Magistrate 
under section 18B of the Loca] Self Government Act on a petition under 
Rule 1 (A) of the Election Rules ; see Rovialon ws T 
—— — , Seo. 151, where inapplicable ; see Consent decree ove 
—— ————— — , Sec. 151, whero applicable 1 see Refund — 





— ee 


‚О. at К, 52, l'roviso ~ Question between different 
decree-bokler—Sult for recovery of money wrongfully withdrawn у see 








Limitation ._ eve РК 
—— — 0.21 К. 91, application . under Limitation Act, 
Sec. к, applicability of ; see Refund m T 


——————— Q. 2} Rr фі, FF Auction purchaser ; see 
Refund * é E X E * age 4 = 
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Civil Procedure Code О. 33 R. 1$—Application- to sue in fex ma: pauperis . 


rejected; see Pauper application — oes "T 
=p, Order 33, rule 15— Application .to sus in ferma: 
pauperis rejected —Petitioner, if can convert his application Into plaint 
with effect from the date on which tbe pauper application жаз: filed ; ses: 
Pauper application eee - 

— ———, Order 33, rule 15— Appliostion to sue ln forma 
pauperis rejected —Suit in ordinary manner, when can be instituted ; see. 
Pauper applioation ` m T" 
» Order 33, rule тесе order after rejecting a 
Pauper application ; see Pauper application ove *eo 
» Order 29, rule 15—* In the ordinary manner, " 
meaning of ; see Pauper application šis E 


— 





سسس 

















на سم‎ 





pauper application ; see Pauper application . - jen 
nn, Order 41, rule 22(1), scope of; see Cross- 
obfection m ose 
— m, Order 41, rule 33— Respondent, Н oan urge a 
point having the effeot of totally or partially destroying: the decree of 
the lower Court, without filing каш иш. see Court of appeal, 











power of + ceo 
OCC a аы Кыа кА je! Cus ейн! 

power of Я on ө 
— — — — » Order 47, rule 1—*'Any other sufficient reason" — 
Excusable failure у see Ultra wires eo? ove 


—— — 





—— , Order 47, tule 1— Assam Court of Wards (Amend- 
ment) Act, section IOC, tira wires—Ground for, review ; see Ultra. 


- vires - — 
Commission of act of Insolvency within three months, if а condition prece- 
dent ; see Insolvency wee oe 


Cémpounding s charge of а non-compoundable offence—Opposed to public . 


polioy—Forbidden by law ; see Mortgage - wee 
Concurrent Legislative List—‘Civil Procedure Code’ exclude matters 
relating to furisdiotion and powers of Court ; see Ultra vires 
Confiscation order under section 64(1) of the Bengal Excise Aot— Omission 
to hear parties, effect of ; sss Cheating ai 
Consent decroe, setting aside of—Remedy—Civil Procedure Code (At V 
of 1908), section 151, provisions ef, when can be invoked. 

Section 151 of the Code of Сіті] Procedure cannot be Invoked if а remedy 
by way of a suit is available to a party. 

When there Is apparent consent given by a party to the -suit and he 
Impeaches the decree afterwards an the ground that his. consent was 
obtained by fraud, the Court has got no inherent jurisdiction to sat. aside 
the previous decree or order and the remedy of the parties would be by 
way of a suit. 

It is only when there ts fraud practised upon the Court Itself, that the 
Court can proceed to exercise its inherent powers under sectlon’1st of 


Paar. 


» Order 22, rule 15—Suit, lf to relate to the original . 
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Consent. decree —(Coxid. ) 1 
the Civil Procednre Code. Suresh Chandra Sen ». Jegesh Chandra 
Consideration for bond~ Prosecution withdrawn as a result of — of 
bond— Stifling of a criminal case ; see Mortgage э 
Conspiracy, charge іо Duty of Judge Statement of TOO етеш 
tloo——Trath of statement—Conspiracy, if established ; see Conspiracy .., 
— — —, charge H~ Duly of Sudlge—Statement ef accused should be 
correberated.in material particulars. ‹ 
In а charge for conspiracy it will not до for the Judge merely to oention 
the assessors that they are to consider whether the statement of the 


acensed із corroborated In materia] particulars, it will be his duty also, 


to ask them to coaslder whether the statement is true and whether thore 
is any conspiracy established by it, Syed Abdul Јан! alias Kachu 
Mia s. The King-Emperor 255 
Construction of deed—Clesr words Subsequent conduct of mid j see 


Deed, construction of wae 
Constructive possession, ifcan be imputed to a рава тег Adverse 
possession ooo 


Continuity, i£ broken—Fishery right actively exercised in a coral beei — 
Lands dried up during certain portion of the year; see Adverse 
роте оп m see 

Contract Act, sectlons 22, 24—Award and mortgage—Implied term of a 
reference to arbitration and а subsequent agreement executed to give 
tffect to the arbitrator’s award that a criminal oomplaint for a non 
compoundable offence would not be'/further proceeded with—Pre-existing 
debt р see Mortgage А ove 

s Section 25—Conslderation for a bond із the withdrawal of а 
criminal case ; see Mortgage m 

, Sectlons 23, 24— Illegal consideration - Opposed to public 

policy —Forblddea by law—Componnding a charge of а non-compound- 

able offence ; sse Mortgage os "T 

mm, Section 69 applies to contractual obligations; see Contri- 

bation ote T 

——— „Sections 69 and 70 not applicable to contribution suits ; 5es 
Contribation : m ve 

Contribution —Dasrxinidar and Sepwimidar, if com be made liable for 
payment of uini rent tothe Zemindar — Indian Camtract Act (IX af 
1872), sections 69 and 70, applicability of, to contractual obligations and 
contribution suite, 

Section 69 of the Indian Contract Act applies to contractual obligations. 
Sections 69 and 7o of the Indian Contract Act ‘do not apply to contribution 
salts. 

Before it can be sald that a durputnidar i» bound by law to pay a portion 
of Ње putni rent it must be shown that he could be compelled to do so. 
So where it appeared from a lease that the durputnidar and the seputaldar 

quo boudy law to рау the darpatal and seputal rent but there was a 
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Contribution —(Conid.) 1 
stipulation with regard to the payment of the putni reat at the Zemin- 
dar’s Kutchery : 
Held, that the durputnidar or the seputnldar was not bound by law to pay 
any portion of the putai rent to the Zemindar. Biraj Krishna 
Mukherjee v. Purna Chandra Trivedi EN ie 550 
Court, if can decide la favoar of Will— Testimony of some of the attesting 
witnesses disregarded —Circamstanoes —Colleciive evidence ; see Will... 394 
—— of appeal, power of—Cisil Procedure Code (Act V of 1908), erder 41, 
rule 33, what it contemplates and scope af— Respondent if can urge a 
point mitàout Bling cross-objeciion —Documeni how to be consirued. 
Order 41, rula 33 of the Code of Civil Procedure oontemplates modification 
of the decree by the appellate Court at the instance of tbe appellant. 
. It bas no scope where the respondent in effect want to maintain the 
decree of the lower Court or when the decres under appeal is not modified 
in appeal. 
The power contalaed in order 41, rule 33 of the Code of Civil Procedure 
should bo limited to those cases where as а result of the appellate Court’s 
interference with the decree in favour of the appellant, furtber inter- 
ference ts required in order to adjust the rights of the parties in accord- 
ance with justice, equity and good oonsclenoe. 
So it із not open to a respoadeat in an appeal without filing а cross-objec- 
tion to urge а polnt which lf aocepted would totally or in part destroy .. 
the decree made In favoar of the appellant. 
A document must be construed asa whole and It із not legitimate to plok 
out ons oc two paragraphs and rely проп them only and discard the rest 
of the document. The intention of the parties must be gathered from the 
whole of the document, Saheb Moah v. Lalit Mohan Chou= 


dhury hes эзе 385 
Creditor, petitioning, when to present application under the Provincial 
Insolvency Act ; ses Insolvency os Б 34 


———— Bank included in the sohedule under the Reserve Bank of India 
Act after the filing of application under the Bengal Agricultural Debtors 
Act bat before stay, if protected ; ses Jurisdiction - 196 
Criminal law —Awidence— Murder —Siatement by person айй; 
murdered, when adutssible—' Transaction resulting in death — 
Statement te police oficer ін respect of offence under investigation— 
Prohibitlon against use in enquiry өт trial, whether applicable, when 
statement made by persen ultimately aceused—Indian Evidence Act 
(1 of 1873), sections 25, 37, 32(1)—Code of Criminal Procedure (Act V 
of 1898), section 162 1). Hi 
The words contained in section 32(1) of the Indian Evidence Act, do not 
mean that the statement must be made after the transaction has taken 
place, that the person making it mast be near death, or that the 
“ circumstances " can only include the acts done when and where the 
death was caused, The statement may be made before the cause of death 
has arisen, or before the deceased has any reason to anticipate being Billed, а 


Lxix.] tNOEx or cased, 


Criminal law — (Сені. ) : 

The circumstances must be circumstances of tbe transaction, and general 
expressions indicating fear or suspicion whether of a particular individual 
or otherwise, and not directly related to the Occasion of death, will not 
be admissible. Statements by the deceased that he was proceeding to 
the spot where he was ір fact killed, от as to bis reasons for so proceed- 
ing, or that be was going to reet s particular person, oc that he had 
been invited by such a person to meet him, would each of them be 
‘circumstances of the transaction, and would be ‘so whether the person 
were unknown, or were not the person accused. 

Accordingly, where а person subsequently murdered made a statement 
that he was setting out to tho place where the accused lived, and 
to meet a person, the wife of the accused who lived in the accumed's 
house : 

Held, tbat that was a statement as to some of the circumstances of the 
transaction which resulted In the decessed's death, and that It was 
rightly admitted in evidence at the trial of the accused. - 

Tbe statement. made inadmissible by section 163, sub-clause (1) of the 
Codes of Criminal Procedure include also statements made to a polices 
officer by persons ultimately accused. 

Quere, whether thus to give tho words of section 162(1) of the Code of 
Criminal Procedure thelr plain meaning results in a statement still being 
inadmissible even though a discovery of factis made as contemplated 
by section ду of tbe Indian Evidence Act, (which provides that when any 
fact is discovered In consequence of "information received from a person 
accused of any offence while in the custody of a police offioer so much of 
such Information, whether it amounts toa confession or not, may be 
proved), and whether the words of section 162(1), of the Code of 
Criminal Procedure being wide enough to exclude any confession made 
to a police officer in course cf investigation whether a discovery is made 
or not, operate as а pre tanfo repeal ої the provisions of section ay of 
the Indian Evidence Act which would otherwise apply. Pakals 
Narayana Swami v. The King-Emperor - ee 

Criminal Procedure Code, Section 106, order under, if can be made 
Conviction under section 504, Indian Penal Code ; ses Jurisdiction T 
——, Sectlon 162(1)—Statements made to а police 


ی 





officer by person ultimately accused ; see Criminal law is ea 





—— — , Beotlon ago, if deals with order of discharge ; 

see Discharge ose m 
———, Sertion 253(2)— Magistrate, if can discharge the 
adcussd—Magisttate after hearing both sides and examining certain 
documents but without taking any evidence of the complainant or any of 
his witnesses discharged the accused j see Discharge ese ete 


` 


d 





LE 





foc the oplüion of the High Coart any question of law arising at the 
hearing of a case— Magistrate to use the second part of section 439 j sve 
e Ministeri ` . bee 1 ase 


——, Section 432—Presidency Magistrates referring , 
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Criminal Procedure Code, Sections 527, 524— Owner of animal not.ascer- 
talned— Procedure to be followed | see Procedure aes oso 

Cross-objection— Civil Precedwre Code (Act V of 1908), erder 4), rule 92, 
sub-rule (1), rule 35 Claim to relief founded upen different grounds 
Jrom those upon which the trial Courts decree proceeded — Power of 
appellate Court - Knowledge of agent. 

The knowledge of an agent is a notice to the principal. 

Where a claim to relief was founded upon different grounds from those 
upon which the trial Court's decree proceeded and upon -principles 
different from those which underlie the rellef given by the decree, the 
case comes within the conditfon imposed by tbe conolnding words of 
sub-rule (1) of rule 22, order 4t of the Code of Civil Procedure, 1¢08, 
* provided he bas filed such objections in the Appellate Court ” 

By their plaints tbe appellants challenged the revenue sale as wholly vold 
for want of jurisdiction and bad for irregularitles, but the learned 
Subordinate Judge found against those contentions. They also-alleged, 
however, that in rerpect of the revenue sale the first respondent In concert 
with his son and with the nominal bidder had been gullty o£ fraud or 
improper conduot to the prejudice of his co-owners іа the estate, and 
contended that, by reason thereof, the purchase was one in which they 
could claim to share by recovering their former interest in the estate 
upon paymeat of a proper proportion of the purchase money. The 
trial Judge accepted this contention and gave the plaintiffs a ’ decree. 
On appeal ‘the suits were dismissed оп the ground that no fraud or 
Improper conduct towards his co-owners in respect of the revenue sale 
had been proved against the first respondent and that it was no longer 
open to the plaintiffs, who had carried in no cross-objections to the decree 
of the trial Court to maintain that the revenue sale should be set aside 
for want of furisdiction or irregularity : 

" Held, that the respondent should not be heard to maintain that the. trial 


Judge was wrong in refusing to set-aside а revenue sale on the grounds . 


of want of jurisdiction or irregularity as no cross-objections under 
order 41, rule 2a of the Code of Civil Prooedure, 1908, bad been filed. 
That rule 33 order 41 could not rightly be used In the present case во 
as to abrogate the important condition which prevents an independent 
appeal from being in effect brought without any notice of the grounds of 
appeal being given to tho partles who succeeded inthe Court below. 
Anath Nath Biswas v. Ral Bahadur Dwarka Nath Chakra= 
varti А e - 
Damages, гий for—Malicions prosecution —Acquiltal in criminal care— 
Civil Cenri, i/ can look inte thé subject matter of the charge — Prosecutor 
te kars genuino belief as te guilt - Conviction by Magistrate—Further 
enquiry — Prosecutlon, when malicious —Ceorporatien!'s lability fer tort 
of its servant—Real prosecutor, whe is- Dismissal gf servant, if 
treng{ul—Greund noi known іо ths master at the time bf prosecution — 
Summary dismissal, when fustifiahle, — .. 
The order of acquittal of charge under section 477 read section *190B of 


• 
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Damages—(Cenid.) 1 


the Indian Penal Code, is conclusive as to the innocence of the plaintiff 
on the charges on which he was tried, but it is permissible for the Vivir 


Court In a suit foc damages for malicious prosecution to look into ` 


the nature of entries made in the falr cash books which formed the 
smubject-matter of the charges and examine the facts and circumstances 
for the purpose of seeing whether a reasonable man would have been 
justified in launching the prosecution. 


The prosecutor in the criminal case must have a genuine belief based on _ 


reasonable grounds that the plaintiff was guilty. 


The fact of conviction by Magistrate is weighty evidence, though not 
conclusive evidence, that the facts disclosed a prima facie case against 
the plaintiff, а case which required Investigation by the Criminal 
Court. : 


Where tho facts avallable to the prosecutor at or before he puts the oriminal 


law in motion make ont a prima focie caso against the accused, he ls 


under no duty to ascertain whether there is a defenoeto the charge. 
It is of the Highest importance that a lay member of the community 


acting honestly and reasonably should be free to Initiate criminal 


proceedings withont fear of an action for malicious prosecution succede 
Ing against him. 


A prosecution is malicious only if it is commenced or continued with a 


desire to use the criminal law for a purpose for which It is not 


intended. | 

A master is liable? for tort of his servant xoting within the scope of his 
employment, This is applicable to tbe case of a corporation. 

In an action for damages for malicious prosecution, tbe prosecutor is liable, 
The determination of the question as to who the real prosecutor is 
depends проп all the clrcumstances/of. tbe case. The mere setting the 


law in motion, із not the criterion. The conduct of the complainant ` 


before and after making the charge; Ма means of information and 
motives are to be taken into consideration, 


A dismissal can be justified oo а ground not stated ос known to the master 
atthe time of dismissal, 


in considering the question whether a summary dismissal із fustifiad, the 
principles formulated by tbe Judicial Committee in Jupiter Generat 
Insurance Company Limited у. Ardeshir Bemanji must be kept in view. 
The-position of the employes and the nature of business entrusted to him 
must ba considered. А single act of negligence on bis part would not 


ordinarily be sufficient to justify astomary dismisml. It isa strong . 


measure and must be justified only when a strong case із’ made ont. 
Where conduct consists of an accumulation of acts which occurring slagly 
would not in themeclves justify dismissal, dismiss] may be justified, 
Chatra Serampore Co-operative Credit Soelety, Limited v. 
Beeharam Sarkar m 
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Damages for malicious prosecution, sult foc— Who ls the real prosecutor 


Criterion ; see Damages, suit for i oe 
Daughter, married, if member of her father's family у see Suit, maintuln- 
ability of 55 ros 
Deaf and dumb, born—Defects incurable ; ses Hindu law wis oo 


—— and dumb—Proof of locurability in addidon to be congenital, if neces- 
sary ; see Hindu law sae ә, 
—— and dumb, ifto be congenital and incurable—R ule of Hindu law ; soe 


Hindu law مەه‎ 
Deafness and dumbness, when Баг to inheritance, according to modern est 
book writers у see Hindu law vie — 
Debt Settlement Board, jurisdiction of, exchosire ; sse Jurisdiction m" 
—— — M ——, When can exercise its furisdiction; see == 
diction 


Declaratory sult—KXabsliat, construction 0f—Use of Sa rewennt— 
Les see, tf farmer of rent—Government proprietor Farmer of rewenne 
—Bengal Tenancy Act (VII of 1885), section 23, clauses (1) and (3)— 
Purchase of occupancy holding by farmer of rent befere 1907— 
‘Acquire’, meaning of—Amendment of law—Intention of Legislature 
—Specific relief granted—Khas makal—FRegulating procedures —Bengal 
Tenancy Act, section IIIA Proviso—Tenante, if necessary parties— 
Limitation Act (IX of 1908), Schedule I, Articles 14, 110. 

Held, that the Kabalat executed by the plaintiff Company was a кез 
whereby the plaintiff's predecessors were constituted farmers of rent or 
non-permanent tenure-holders, though the words revenue and process for 
realisation of rent under Publio Demands Recovery Act (VII В, С, of 
1880) were mentioned, and the relationship between Government (lessot) 
and them was that of landlord and tenant, a relationship governed by the 
provisions of the Bengal Tenancy Act. 

, The word ‘revenue’ had been loosely used in the Kabnitat as being 
synonymous with the word rent. 

Per Sen, T. 1 А Khas mahal is an estate beld by Government standing 
in the place of the proprietor, Khas mahals are estates under the 
Bengal Tenancy Act of 1895 and the Government is the proprietor 
owning such estates. The Government is] also a landlord ' Hke other 
landholders. 

Per Mitter, F. ı Under the Mahomedan regime, a farmer of revenue had 
no Interest in land ; his position was akin to the position of а mere 
collecting agent bat that 1s not the position under the British administra- 
ton. He has ап interest in land and he would be lessee, If by the settle- 
tment with him the payment to the Government be regarded as rent, oc 
the ptoprietor of а temporarily settled estate, if by the settlement what 
he has to pay to the Government is regarded as revenue, 

The parties are free by contract to regulate the procedure. 

Per Curiam: Under section 23, clause (3) of tho Bengal Tenancy Act 
before its amendment In 1907, {fan ijaradar ос farmer of rents ptirchased 


an ocbupáncy holding, be is debatred тош acquiring an ocoupansy e 


Page. 
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Declaratory Sult—(Centd.) 


right In the land of the fera by purchase or otherwise ; he acquired It 


asa non-cocupancy holding. 
Held, that the predecessors-in-interest of the plaintiff Company by their 


purchase before 1907 acquired a non-ocenpancy ralyati interest In 133984: 


acres of land which formed the subject matter of the present suit. 

Per Мінет, 9. 1 The word proprietor In sub-section (1) of section 22 of 
the Bengal Tenancy Act includes the proprietor of a temporarily settled 
estate. Honce а right of occupancy purchased’ by a farmer of revenus, 
whase position would be that of а proprietor of a temporarily settled 
estate, In execution of rent deores, was extinguished. А 

The word ‘acquire’ In section 22, clause (3) of the Bengal Tenancy Act, is 
wida enough to connote acquisition by purchase and Inheritance. 


Per Son, Y. 1. The word ‘acquire’ In clause (3) of section de of the Bengal: 


Tenascy Act means ‘to gain by oneself and for oneself or ‘to come into 
possession of , 

Whenever possible, words should be given their ordinary dictionary 
meaning unless It is shown that they have acquired a special technical 
meaning. 

Per Curiam 1. Ordinarily by ап amendment the Legislature rust be taken 
to have intended a change in the Jaw, but It does not necessarily follow 
thet such is the Intendment In every case. An amendment may also be 
Intended to clarify matters as in the case of amendment of clause (3) of 
section 2a of the Bengal Tenancy Act in 1907. A 

Per Mitter, F. ı Under the prayer for general relief, specific rellef may 
be granted of a different description from the specific relef prayed 
for in the suit, provided the plaint contains allegations which wil! sustain 
such relief, i 

Per Curiam: When a suit is under proviso to section 111A of the 
Bengal Tenancy Act for a declaration by reason of omission from the 

` record-of-rights of the holding In the plaintiffs possession in rayati right, 
sob-tenants are not necessary parties. 

Fer oen, F.: That the sult being a declaration of the plaintiff's title and 
not for setting aside the order of the Commissioner, Article 14 Schedule 
Lof the Limitation Act was not applicable. It was not necessary for 
the ран to get the Commissioner's order set aside. 

Per Curiam 1 When thera have been successive Invasions of a person's 
right, each Invasion gives rise to a fresh cause of action and furnishes a 
fresh starting point for computation of the period of limitation, 

Per Sen, T. 1. This principle would apply to all types of suits, declaratory 
or otherwise, Д 

Fer Curiam 1 The plaintiff Company based its cause of action on the 
Goal publication of the record-ol-rights which was made on “1st May, 
1929, The Company remained in possession though frequent and 
sucosestve threats and attacks on his title were made by the defendant. 

? In the record-of-rights the plaintiff Compeny!s Interest in the land in 

e Fut wal not recorded. The sult was brought fora declaration that “It 
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Declaratory Sult—(Conid.) : 


has got purchased jote right and right of possession in the Jotes" as 
well as for general rellef, within б years from the date of final pub- 
Iication 1 

Held, that the sult was not barred under Articole 120, Schedule] o£ the 
Limitation Act. 


Per Curiam: The plaintiff was entitled to a declaration that the lands 
n sult comprised holdings held by it ( the plaintiff ) in non-occupanoy 
right. Midnapore Zemindsry Company Limited +. The 
Secretary of State for India са са 


Decree, execution of, i^ barred—Decree transferred to another Court for 


execution but subsequently dismissed — Execution fled in the trang/erce 
Court, if filed in the proper Couri— Indian Limitation Act (IX of 1908), 
Sek. I, Article 182 clause (5). 

The plaintiffs obtained a decree in the Court of the Munsiff of Rampurbat 
on the 26th February, 1931. On Ist February, 1933, the decree-holders 
applied to the Munstff at Rampurhat fora certificate of non-satisfaction 
and for transfer of the decree to the Jangipur Court. The decree was 
transmitted for execution but no further steps having been taken it was 
returned to the Court of the Munsiff at Rampurhat oo the 2nd March, 
1936. In the meantime on the 31st January, 1936, the decree-bolders 
filed a further application for execution at Rampurhat. This was 
registered on the 18th March, 1956, and was transferred to the Munsiff 
at Jangipur for execution bat was ultimately dismissed on the t1th July, 
1955. Subsequently on 30th January, 1937, another application for 
execation was filed : 

Held, that the application for execution filed оп 31st January, 1996, not 
having been filed ina proper Court within tbe meaning of Article 182, 
clauss (5) of the Indian Limitation Act, the subsequent application filed 

• on 90th january, 1937, was time-barred. Ram Kishon Ram Bhakat 


v. Satya Narain Bhakat ae эб 


vene а Н сай UN WAT Pending appeal against preliminary decree ; 


see Execution 2 m 
~m, original, if can be altered or varied by parties; ses Prooedure 
(Сї) | - ‘ee 


— ———, passing of, by which additional rent was Imposed from certain 





year, із evidence as regards the period when the land became fit for 
possession —Decreo іп a salt not inter partes—Suit by one of the parties 
against his tenant for [norease of rent for Increase In area of his 
holding by reason of land being added us коны 


Ejectment m e 

‚ preliminary, affirmed on appeal—Prooeedings in pursuance of pre- 

Hminary decree, If destroyed ; sse Execution ose А 
eie partition, if can be passed— Partition effected for convenience of 
pomession ; see Partition ` we ose 
— — — of Court and certificate; difference between ; "see Sale se © 
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Decree of High Court becomes on affirmanos by Privy Council part of the ` 


order of Privy Counctl ; see Execution T vi 
Decree-holdor, when to be present at the time of sale ; эге Execution "T 
Deed, construction of—Werds in а deed, clear —Subsequent conduct of par- 

tes, If relevant. 

Where the words in a deed are clear, the subsequent conduct of the parties 
is an Irrelevant consideration. Suresh Chandra Sen e. Mahendra- 
Nath Mukherjea sss A 

Delay Ja propounding unregistered ЧҮШ, effect of ; see Will я sis 
Devotution rules made under Sec. 45A of the Bengal Agricultural Debtors 

Act, when Inconsistent with sections of the Act, effect of; see Juris- 

diction Е T 

Discharge, erder of, by Magistrate—Jurisdictien—Criminal Procedure 
Code (Act V of 1898), sections 258, 253, Subsection (1). 

Section 052 of the Code of Criminal Procedure is not concerned with an 
order of discharge. 

An accused persoa should be allowed to show at any stage of the prooee- 
ding that there is no case against him. 

When a Magistrate after hearing both sides and examining certain 

docureats but without taking any evidence of the petitioner or apy 9t 

his witnessss discharge tha acoused : 

Held, that the Magistrate had jurisdiction to order such discharge under 
section 253, Sub-section (a) of the Code of Criminal Procedure. 
Sundar Das Logbani v. Fardun Rustom Ironi ~ i 

Dismissal of execution case—Decree-holdec absent when called by Naxir at 


the time of sale ; see Execution „ә zs 
Dissoiation—Hindn family business—Dissension —Buylng and selling эп 
peoded ; zee Suit, maintainability of ove - 


———— of family business—Leasehold, part of family property ; see 
Sult, maintainability of eoe s. 

—— —— Of marriage—Wie embracing the Mahemedam religion and 
geting a diverce— Wife marrying again after being reconverted into 
Hinduism— Marriage, if valid. 

A mit for dissolution of marriage is a soit of a Civil cature. 

A sult institnted by а Hindu wife after having embraced the Mahomedan 
religion and having received no reply from the husband to adopt her 
religion after conversion, is valid, anda Civil Court has jurisdiction to 
give relief, Such a decision by a Civil Court cannot be ignored on the 
ground of nullity. 


The dissolution will stand for ever irrespective of the fact of any change 
of religion and If the wife after obtaining a divorce marries again such 
marriage will be valid. Haripada Roy s, Krishna Benode Roy ... 

—————— of marriage, sult for—Ctril nature; ме Dissolution of 
marriage "T yes 
Document, constractloa of ; ; see Court of appeal, power of M S" 
Dominant lam, whea evinces an intention to cover the whole field ; see 
Tita vires so ase 
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Durpatnidar, when bound to рау a portion of putni rent. to Zemindar ; sse 
Contribution sis - 

Easement, right c/—Owmner, tf cam subject one part of his property by 
quasi-sasement—Right of way, if cectinuens or an apparent 
easement —Ordinary right of may, when pass on severance. 

An owner can subject one part of his property by a quasi-easement in 
favour of another part and If afterwards Le allenates a portion of his 
land, the purchaser takes the portion with all the convenience oc quasie 
easements which the proprietor bas attached toit. But this applies 
when the quasi easements are in thelr natie palpable or obvious or to 
speak technically are coatinuoas or apparent. There could be no implied 
grant where the essements are not continuous and non-apparent. 
Exception із made in cases where there is a ‘formal road’ existing over 
one part of the tenement forthe apparent use of another portion or 
there is ‘some permansoce In the adaptation of the tenant’ from which 
continuity may be Inferred. 

A right of way therefore not being continuous nor an apparent easement 
would not ordinarily come under the rule, 

An ordinary right of way would not pass оп severance unless language is 
used by the grantor to create a fresh easement. Srimasti Annapurna 
Dutta v. Santosh Xumar Sott - oe 

Ejectment —Sale certificate—Omission of name of village—Theodelite — 
Stor elservation~—Small portion to be surorved —Surwey line over a big 
river— Land, tf fti for enltivatlon—Reni asessed on reformed land— 
Suit met inter partes—Decree—Decumant in operative pari conveying 
land, noi stamped as a conveyance — Tile, if bassed —Limiiation Act 
(IX of 1908), Sckedule I, Articles 142, 144— Righi obtained by adverse 
possession — Adverse possession by tenant, eect of—Non-eccupancy туой 
holding under trespasser — ete. 

e A rightful owner, who ts only presumed to ba in posession tlla chur 
becomes fit for enjoyment, із not disposseseed by his not taking posses- 
sion as soon as |t becomes so fit till anotber person oocuples it and 
begins to tili. Such a case would come within Article 144, Schedule | 
of the Limitation Abt, 1908, and the defendant mast prove adverse 
possession for та years or over before sult. 

Article 142, Schedule I of. the Limitation Act, 1508 applies if the plaintiff 
has sued on the footing that while in possession he was dispossessed by 
tbe defendant, ос If the fact be established that while in possession he 
was dispossessed by the defendant. 

The term ‘discontinued’ In that article cocnotes three elements —two 
pbysioal and one mental. There must be (1) actual withdrawal, (2) with 
an Intention to abandon and (3) that another should step lo, begin to 
occupy after the withdrawal, і 

The term ‘dispossessed’ in that artiole signifies expulsion, an adverse act 
which has the effect of putting out. It presupposes physical contact, 
a collusion, either wi-h another person or with hls physical acts. The 
physical presence on the property of the person affected із not necemarye 
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Paar, 
Bjectment —(Centá.) : 
bat the adverse act of the other party must bave the quality of 
destruction. Acts of possession of the former must be affected by 
the latter. 

The right obtained by adverse possession for more than 12 years would be 
co-extensive with the assertion of the claimant. 

The effest of the posseasion of tenants for more than 12 years before sult, 
1з to make the land so possessed a part of their tenancy. 

If a nonsoccupancy ryot bena fide holds under а trespasser, he cannot be 
ejected by the rightful owner who had established his rights against the 
trespessex. There must be bena fides both oa the part of the de facte 
lessor and the ryot. 

The word jets by itself is an ambiguous word, which may mean a tenure oc 
a holding. 

The Government agreed toacknowledge the ttle of the plaintiffs to the 
lands which had been found in the demarcation proceedings of 1916 
to belong to another estate and to release Ње same to them with a condi- 
tion that Its tfaredars were to remain in possession till March, 1990 
and executed a document in favour of the plaintiffs. There was coo- 
sideration for the dooument. Ths document was not stamped as a con- 
veyance. By {ts operative partis conveyed to the plaintiffs whatever 
rights the Government had h the lands : 

Held, that the title of the Government at that date passed to the plaintiffs, 


By this transfer the plaintiffs acquired the title of Government obtained 
by adverse possession, but they would be bound by the the terms of lease 
given by Government to íferaders (i. e., the defendants). The act of 
Government could not deprive the defendants of the benefit whioh they 
bed already acquired under the statnte of limitation. 


Hence the plaintiffs could not turn out the defendants whom the Govern- 
ment-oould not turn out at the date of tha sult and obtain Khas posses- we 
sion ; the defendants could not get a declaration of title on the ground 
that their (plaintiffs) title was not subsisting at the date of the sult for 
enhancement for the Governmect as their landlord after {ts relinquish- 
meotin favour of the plaintiffs was not entitled in law to the benefit of 
its tenants’ encroachment ona nelghbour's land. The plaintiffs were 
entitled to get a declaration of their title and have their possession oon- 
firmed in the same through defendants, who were regarded at the date of 
the suit as their tenants. 1 


na sult by the present defendants! predecessors against thelr tecants for 
incrense of reat for increase in area of their holdings by reason of lands 
being added thereto by &ocretion, being not inter $aríss, tho recita] and 
findings in the judgment аге not evidence against the plaintiffs in the 
present сазе but tlie fact that such а deorés was passed by which addi- 
tional rent was imposed from certain year is evidence as regards the 
pericd when the land became fit for possession. 

Agmle certificate shows that the patol taluk -whioh the judgment-ds btor 
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Ejectment —( Cons.) : 
held under the proprietor was sold. In mentioning the villages included 
in the patni taluk a certain village was omitted : 

Held, that the purchaser got what was included in the patni taluk by the 
patni grant. 

Where the place to be surveyed is comparatively small in area, in the 
survey of such an ares star observations are not necessary. 

A survey line cannot be taken over a big river without taking offsets. 

Tho fact that rent was assessed fn the reformed land is а vary strong, 
almost conclusive, evidence to support tbe fact that the land had become 
fit for possession. Abdul Latif (alas) Таги Miah v. Nawab Khajeh 
Habibullah e owe 

Entries made in fair cash books, nature of, Civil Court, If can look into— 
Suit for damages for malicious prosecution ; see Damages, sult for ads 
Bvidence—Suit by defendant's predecessors agalost their tenants for Increase 
of rent for increase in area of thelr holdings by reason of lands being 
added thereto by accretlon—Sult not inter jaries— Reclia! and findings 
in Judgment ; ses Ejectment ‘se oes 
—— admissibility of—Decree—Suit not inter partes; see Eject- 


ment one m 
—— — ——., nature of— Compliance with necessary form of law; see Will ... 
————, nature of— Fact of conviction —Priroa facie case against the plain- 

tif ; sæ Damages, sult for "T - 
Evidence Act, Secs. 25, 27—Statements made toa police officer by person 

ultimately accused ; sse Criminal law jú m 


—, Sec. 32 (1)—Statement, when to be made—Circumstances— 
General expressions indicating fear or suspicion whether of а particular 
individual or otherwise, and not direcly related to the occasion of death, 








H admissible ; sse Criminal law - 
— m, Sec. 32 (1)— Statements by decstiod Creo mati coe of 
{ransaction—Person unknown ; зге Criminal law m - 
— » Seo. 68, Proviso—'Execution' includes attestation; ses 
Attestation cas oo 





— › Sec. 68,  Proviso—'Execution, ° meaning of—Execution 
includes Signature of the execuiant as well as the whole series of 
act or formalities necessary to give the document valldity ; see 
Attestation m ممه‎ 
=, Sea, 69, when can be availed of } see Attestation m 
» Seo. 71 inapplicable to the case of attesting witnesses not 
before the Court ; ses Attestation ese 
Execution case, order of dismissal of—Decree-holder absent when called 
by Nabir at the time of sale—Order of such dismissal, effect ¢f—Subee- 
quent application for execution, i/ to bs treated as continuation of the 
previous application. 
A decree-holdec is under no necessity to Ве persent at the Ное of the sale 
unless he has permission to bid from the Court and is desirous of offer- 
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Execution case -(Centa.) + 
ing bide when the Nazir of the Court is commissioned to hold the 
sale. 

So when aíter duo publication of the sale proclamation the papers had been 
handed over to the Nazir to hold the sale and there appeared an endor- 
sement over the signature of tbe Nazir that the decree-bolder's namo 
was called on but was found absent and this endorsement haring been 
brought tothe notice of the Court the Court passed an order to the 
following effect ;—'The decree-holder takes no steps, dismissed for 
default" 1 

Held, that the order though іа form an order for dismissal for default must 
be taken In substance to bean order for removing the case from the peu- 
ding file of cases + 

Held alse, that an application filed beyond three years of the order of 
dismisral of such an application must be treated as a cootinuation of tha 
previous application and as such not barrod by limitation, Sm. Sarada 


Sundari Dasi т Jabbar АН ss eL 


proceedings Ghjections in, when resjudicota—Decree of High 
Comrt, afirmed by Privy Council ~E fect of such afirmance— Limitation 
Sor execution of suck decree — Preliminary decree, passing of —Court if 
has jurisdiction to pass final decree inspite of appedl against prelimi- 
nary decree. 

Objections in execution proceediogs previously taken and made grounds of 
appeal but rejected under the provisions of Order 41, rule 11 of the Code 
of Civil Procedure cannot be raised again ín the execution proceedings 
and such matters as had been previously raised will be barred by the 
principles of res Judicata, 

A decree of the High Court becomes on Its affirmance by the Privy Council 
Part of the order of the Privy Council, so far as its legal consecuences 
are concerned. So the time for executing a decree the execution of which 
was stayed by the lower Court, begins to run from the date of the Privy 
Council order and Article 183 of Schedule І of the Limitation Act is 
applicable to such a case. | 

Fer Narim Ali, . ¥ The Court passing a preliminary decree has forisdic~ 
tlon to make a final decree during the pendency of the appeal against 
the preliminary decree. 

The plaintiff who gels а final decree during the pendency of tbe appeal 
against the preliminary decree takes the risk of the final decree being 
reversed or varied 1f the preliminary decree із reversed or varied by the 





appellate Court. But where the preliminary decree is affirmed on . 


appeal all further proceedings in pursuance of the preliminary decree 

ше not necessarily destroyed. Bholanath Sen +. Jogendra 

Mohan Das КЕ oe 

Execation—Guardian-ad-litem in the suit— Certificated guardian appoint- 

vd subsequently—Swch certificated guardian named in the execution 

preceeding—Validity of such appolnimeni— Execution case, struck 

eft — Subsequent execution vase, if a continuation of the prewicus 
“swecution case. 

When an execution case ls struck off as beng oki, the decree awarding 
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Execution — (Contd .) 
cost and the attachment being allowed to continue, it shows that tho 
execution case removed from the pending file for the convenlenoe of 
the Coart, 

The appellant (decree-holdet) instituted a sult fot money against two per- 
sons one of whom, S was a minor, In the suit the proposed ratural 
guardian did not appear and a pleader guardian was appointed-ad-litem, 
The suit was decreed. Shortly after a guardian was appointed under 
Aot УШ of 1890 to S. Thereafter tbe appellant started execution 
proceediags in which S was describsd as a minor represented by the 
certificated guardian. The certificated guardian also filed a suit to set 
aside the decree and had the proceedings in execution stayed by an order 
ofinjunotlon. He also appeared in the execution proceedings. The 
soit was ultimately dismissed and on rece!lpt of that intimation by the 
executing Court, the execution cass was struck off as being old the 
atlachment being allcwed to continue. In the second execution case 
the minor was described as being represented by his certificated 
guardian ; 

Held, that the certificated guardian was validly appointed guardian in the 
first execution proceeding and inasmuch as the second execution pro- 
coeding was а continuation of the first execution proceeding, the appoint- 
ment continued and no fresh appointment was necessary. 

The absence of a formal order of appointment of a guardian-ad-litem із 
not material: P riyakatta Pal v. Sudhir Chandra Roy Chow - 
dhtıry T T 

———— — case, if removed from pending file— Execution case struck off as 
being old—Decree awarding cost and the attachment being allowed to 
continue ; s¢¢ Execution i eee 

————— of decree, application for, filed in time-—Prevlous application for 
execution filed in wrong court under a bona fide mistake and was pro- 
secuted with due dillgenoe ; see Limitation 


————— of decree of High Court affirmed by Privy Councll— Execution 
stayed— Time, when begios to run—Limitation Act, Sch. I, Art. 183; 
ate Execution ممه‎ 

—— —— proceedings—Objeotions raised and decided, effect dli ; see Execu- 
tioa 


Facts and circumstances, if can be examined — Laupohing of malicious prose- 
cution ; sse Damages, sult for 305 on 
Parmer of eck Us of words revente and process for realisation of rent 
under Public Demancs Recovery Act, In Kabaliat — Government landlord ; 
see Declaratory suit on ө, 
——— — of revente, if has interest, in Iand—Lessee — Payment to Government 
regarded as rent ; sse Declaratory suit Y nt 
of revenue, if Зай luterest in land—Proprietor of a coe 





settled estate—Payment to Govetnment as revenue j see Declaratory - 


mit m И 


Finding of Court —WIl! found by probate Court to be forgery; eee Wil .. a 
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Fishery, right of, exercised actively in a certain deei—Lands dried up 
during.certain portion of the year— Continuity, И broken р ses Adverse 
possession 


‘Formal road? existing over one рагі of the tenement for the apparent use 
of another portion ; see Easement - m 


Government, payment to, regarded as rent—Lessee; ses Declaratory 
suit ove m 
n, payment to, regarded as revenue —Proprletor of а temporarily 
settled estate ; sre Declaratory suit ss ate 
Government of India Act, Sec, 49 - Ministers, if "О сеси mbordinate” to 
the Governor , see Ministers m ^ 
— — a — —- , Sec. 49 — Ministers of Bengal are not subordi- 
nate officers of Н. E. the Governcr ; see Ministers ©. ite 
~m, Sec. 49 (1)— ‘Executive authority’ is the legal 
authority to administer executive government of a province; see 
Ministers m m 
n ——— —— —, 1935, Sec. 1c7—'Civll Procedure Code’ in the 
Concurrent Legislative List ; see Ultra Vires ove - 
— — ——— ——— —4, 1975, Sea. 205(1)—Certificate foc appeal to 
Faderal Court -Decision of High Court, an opinion—Reference to 
High Court by Presidency Magistrate Involves a substantial question of 
law as to interpretation of Government of India Act, 1905; ses 
Ministers + ses 


Guardian, fresh appolatment of, if necessary—Certificated guardian 
appolnted in first execution proceeding—Pleader guardian appointed In 
the sult when there was оо certificated guardian-—-Subsequent executloa 
proceeding, a continution of the first one ; see Execution .., "m 

———: —, natural, of a Hindu mlnor-—Sale of minor’s property—No legal 
peoesaity —Sale voldable ; see Hindu Law 


Guardian-ad-item —Abeence of formal order of appointment is not 
material ; see Execution " m 
- Fresh guardian, if to be appolnted-—Appolntment of 
pleader guardian In the sult— Certificated guardian appointed in execu- 
tion proceeding —Subsequent execution proceeding, a continuation of the 
first execution procsediag —Fresh appointment of guardian, if necemary ; 
ses Executloa e 
High Court, jurisdiction of, how can be taken away ; see Jurisdiction 
Hindu joint family, who are membsrs of ; ses Suit, malntaloability of P 
- joint family even under Bengal School, consists of wider group than 
ooparceners, that i» sharers ; see Sult, malntaloabllity of — ... m 


"Hindu Lan — Debts incurred for marriage expenses of a male coparcener — 
Entire joint family property, if liaMe—Sala by natural guardian of 
minor's property, without legal necessity, if void or weldable— Right te 
sue remaining with miner, if transferable—Transfer ef Properly Act 
(IV of 1882), Section 6 (e) —‘Sanshar’ meaning of ihe term. 


The term ‘Sanskar’ includes the sacrament of marriage. 























Paar, 


573 


11 


630 THE CALCUTTA LAW JOURNAL, {Vor LXIX, 


Hinda Law - (Cowtd.) : 

Under the Dayabhaga School of Hindu Law the entire joint family pro- 
perty is liable foc.the debts incurred for the marriage expenses of a male 
coparcener. 

The sale by a natural goardian of a Hindu minor of the minor's property 
when there fs no legal necessity of such sale la not void but voidable and 
such a sale is valid until set aside. 

After the sale by the natural guardian of the minor's property only the 
right to sue remalos with the minor which is not traosferable at law, 
Such a right therefore із prohib'ted by section б (e) of the Transfer of 
Propety Act. Mon Mohan Bhattacharjee v. Bidha Bhusan 
Dutt ove AA 

——— — — — Impartible rstate— Ancestral property belonging to joint 
Jtmil;— Alienation by Zemindar— Exclusion of eldest sen—Seillement 
ом sif for life with remainder te second seu by second marriage 
absolutely— Third som by third marriage— Eldest son deceased— Death 
of second sen — Whether his widow or third sem entitled to succeed. 

Notwithstanding the fact that jolnt property if governed by a custom of 
impartibility cannot be converted inio a separate property by any exer- 
cise of the right to са 1 for partition, because tbe existence of such а 
right is Inconsistent with the custom, the same result may be achieved 
in other ways, The right of any given person to suoceed by sarvivor- 
ship to any given property must depend both upon that person's conti- 
nulng to be a member of the joint family aod also oo the property’s 
continuing to beloog tc the family. The power of alienation possessed 
by a Zemindar who is cot limited by legal necessity or llable to be con- 
trolled by any other member of the family is not affected by the fact 
that, when tbe Zemindar, In exercise of that power, transfers to a 
membcr of the family, he is attaining а result similar to that produced 
by partition although he has not the power to compel partition. The 

* status of an Individual as a member of a Hindu joint family is in no way 
inoonsistent with his owning separate property, and the right of 
unfettered alienation affirmed in Rani Sartaj Kuari v. Rani Deeraj 
Kwari may, when exercised in favour of a member, produce results 
which are more favourable to him than those which would have emanated 
from partition. И the property oeases to be the property of the joint 
family, there із nothing to which the right of survivorship oan attach, 


and there із no added difficulty in its becoming the separate property of _ 


an individual member. 


A Hindu Zemindar governed by the Mitakshara held an impartible estate as 
ancestral property belonging to tbe joint асу. Не hada son by his 
first wife, НЕ first wife was dead and his second wife was pregnant. 
In exercise of bis power cf alienation, and in order to exclude his eldest 
son from successior, he settled the whole property on himself for Ше 
with remainder abeolutely to the second son then stil! ex sentre sa mere. 
The transfer was voluntary. The eldest son and the second wife having 
died, t he Zemindar married again, his third wife also bearing him ® жоц. 
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Hindu Law —(Centa.) : 
Tho widow of the second son having on his death brought an action to 
establish hec right to succeed to the property as against his younger half 
brother, the Zemindar’s third son r 

Held, that the property descended to the second son’s widow in accordance 
with the rules. governing succession to seperate property, since there was 
no rule of law to prevent the settlor from giving, or the second son from 
taking, the estate as self-acquired or separate property, Assuming 
without affirming that the facts that the transfer was voluntary and 
covered the whole estate might in certain circumstances lead to the oon- 
clusion that the properly was takeo as joint family property, those 
considerations were of по «есі in view of tbe fact that the second son 
had taken a vested interest during his elder balf-brother's Ше time, and 
under a provision which was Intended to defeat the ordinary course of 
socca ssion to the estate, Uiagalum Perumal Sethurayar ¢ Rani 
Subbulaksh mi МасШаг & m 

Inherilancc— Deafness ака duwmbness, when a bar lo inherii- 
ance— Such deajncss and dumbness, sf to be beth congenital and 
incur alle—Rule of Hindu Law, if to be construed strictly. 

Per S К. Ghose, F.: Where there are texts of two Smriti writers on 
poln ts as to which one 15 silent they must be read as supplementing each 
other as far as poesib'e, 

According to the modern text book writers, deafness and dumbness in 
order to be a bar to inheritance must be shown to be both congenital and 
lacurable. 

Bat if it is held on evidence that a particular person was born deaf and 
dumb it weuld follow that the defects are incurable. 

Per В. К. А. міћвтјев, 9. з There is no rule of Hindu Law which requires 
that for the purpose of excluding an htir from inberitacce it ts noz only 
necessary to prove that the defects of ear ос of the speech were con- 
gonltal but were also incurable 

Nowbere either in texts of Smrit: writers oc in tbe discussion of digest 
makers, any statement of law is to be found that Incurability is an addi- 
tional fact which has got to be «stablished from evidence over and above 
the fact that the defect was congenital, 

The rule of Hindu Law which is relled upon as preventing the natural 
course of Inberitanoa, ought to be clear and unmistakable. A rule of 
law, whicb deprives an heir of his legal rights, bas got to be construed 
strictly. Апокш Chandra Bhattacharjee т Surendra Nath 
Bhattacharjee 5% sae 

m —— Widow's estate in late husband's property—Relinquishmeni— 
Acceleration af reversion—Sens  reversioners—Deed releasing ker 
interest in deceased infant sou's share entered into between widew and 
exe son for benefit of alli— Whether deed vitiated fer want of preaf of 
consent of all reversioners. 

Where on the death of one of her sons, an Infant and unmarried, a widow 
bad succeeded tq that son's sbare of her late husband's property for Ње 


a — 
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Hindu Law—(Centa.) : 

estate of a Hindu mother, and she had subssquently entered with the 
eldest of the four surviving sons intoa deed releasirg her interest In 
that share in consideration of a monthly payment to be made to herself, 
which deed was intended to bene fit all the sons as reversioners . 

Held, that the deed did not fall to operate as an «fective relirquishment of 
that Interest by the widow for want of proof of consent so tbe deed by 
all the reversioners. Sreemati Redharaui Dassya т. Sreemati 








Brindarani 5 Em 
— ‚ rule of, barring Inheritance, should be clear and unmistakeable : 
see Hindu Law - Роб 
Hybrid  bullding-—-Value, how  ascertalned— Half ordinarily let; see 
Rating - oes 
Impartible property—Power of аПепаНоп by Zemindar— Zemindar traos- 
{erring property to a msmber of the family ; see Hindu Law "- 
—— property, how can be converted Into separate property —]olat 
property ; see Hindu Law RS m 


ImpHed Grant— Easement discontinuous and non-apparent ; ses Easement ... 

Indian Christian, marricd—Conversion to Mahemedanism—I/ can contract 
a marriage under Mahomedan Lam—Caste Disabilities Removal Act 
(XXI of 1850), applicability of. 

A married Indian Christian, who becomes converted to Mahomedanism ts 
entitled to contract a marriage under Mahomedan Law and can take a 
Mahomedan wife for the second time. In guch cases the Caste Disabilities 
Removal A-t does not apply. 

Per Latifur Rahaman, $. 1 Under the Mahomedan Law whefe a Christian 
embraces Islam he acquires all the rights which a Mahomedon possesses 
and can contract a valid marriage even though the first one with the 
Christian wife subsists. If the first marriage were contracted in England 
under English forms, during its subsistence, the second marriage conld be 
regarded as a nullity. Joha Jiban Chandra Dutta e. Abinash 
Chandra Sen ase РА 

Indian Companies Act, 1913, Section 4—]olnt family business concern П 

see Sult, maintainability of js eas 

—— ; Section 4, scope of; see Sult, зе 

ability of - 

Indlan Penal Code (Act XLV ef 1860), section 1534 — ‘Capitalist? meaning 

of—Spesck using the word capitalist, if promotes class hatred 

The word capitalist is too vague an expression to denote a class of His 
Majesty’s subjects In order to support s conviction under section 153A of 
the Indian Penal Cade. 

Where the speech of the accused was as follows :—,‘ The capitalist is the 
blood taker and blood sucker. Labour is the blood giver. The world 
has two creeds only, Capital and Labour, Labour creates ; Capital 
takes the llon's share of the product, Their relation із that of man and 
tiger. The one with the advantage destroys the other * * ү 

Held, that the speech соціа not be brcught within the terms of section 153A 
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Indian Penal Code —{Сон4.) : 
of the Indian Penal Code. Nepal Chandra TE s. The 
Emperor ie 
Inference, legal— Use of word ‘Marfatdar’ in rent receipts ; ses Tenant, 
recognition of Е 
— as to rent-free grant—Loog possession coupled with non piens 
of rent ; sse Rent free grant m m 





— Or rent {ree title—- Non-payment of rent fora very long time ; see 
Rent-free title - 
Inherent power uf Ccurt—Civil Procedure Code, section si Apparent 
coasent grven but subsequently lm peaching the decree on the grourd of 


fraud—Remedy of the party ; see Consent decree Е © 
= power of Coart, when can be cxercised under sectlon 151 of the Civil 
Procedure Coda ~ Fraud ; see Consent decree سه‎ - 


Insolvency — J'o:iroge and conveyance, tf salid— Вена fide transaction fer 
valuable consideration~ Good — faith-- Burden of preof— Preferential 
transfer of property to a creditor in satisfaclion of exisiing dabt— 
Intention to defeat the claim—Knowledge of transferee of such 
intention Р 

А mortgage by the {Insolvent in favour of the appellant creditor anda 
conveyance by him to discharge the money due on tbe Баз of the 


mortgage can only be annulled at the instance of tbe recelver appointed — 
in a petition for annulment of the transactions by another creditor in 


the ínsolvency proceeding, if there was want of good faith on the part 
of the mortgagee. The onus is on the recelver to show want of 
good faith. 

In the absence of law of Bankroptcy, (in the present caso the transfers are 
not sought to be avolded and cannot be avoided tnder section 54 of the 
Insolvency Act) a preferential transfer of property to one creditor in 
satisfaction of an existing debt due to him is not fraudulent as to other 
creditors, although the debtor in making the transfer intended to defeat 
the claims and the transferee had knowledge of such intention, if the only 
purpose of the latter fs to secure his own debt andthe property із not 
worth materlally more than the amount of his debt, Nagendra Nath 


Kar Sarkar т. Pramatha Nath Guha vee - 
——— —— Provincial Insolvency Асі (V of 1980), section 6 clause (ү) and 
section 0, clause (с) Prtilioning | crediter - Limitation—Commission 
of the act of txseleency wikin three months, if a condition precedent, 
Section 6, clause (р) of the Provincia] Insolrency Act lays down that the 
debtor must give notice that he has suspended payment, Mere service of 
notice by the Insolvency Court informing tht creditor of the date on 
which the Insolvency petition is to be heard cannot amount to giving 
notice by the debtor to his creditors that he bas suspended payment 
within the meaning of section 6, clause (Е) of the Provincial Insol+ 
vency Act, to enable bim to file a petition as a petitioning creditot 
аа the'purview of section c, clanse (с) of the Act, ' 
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Insolvency —(Centa ,) : Ё 

There is no perlod of Rmitation prescribed In the Provincial Insolvency 
Act within which a petitloning creditor is to present his application. 

A petition by a petitioning creditor is not maintainable when the act of 
Insolvency complained of із committed beyond three months of the date of 
presentation of the petition. 

Per А. N. Sen, $.1 The provisions of the Provincial Insolvency Act must 
be construed strictly. 

The ordinary construction of clause (с) of section 9, sub-section (1) of the 
Provinclal Insolvency Act would be that а persoa is not entitled to 
Institute a petition for adjudicating a debtor insolvent unless he establi- 

7 shes inter alia that the act of Insolvency took place within three 
months before the pressotation of the petition for adjudication. 

An act of losolvency by itself does not entitle a creditor to apply for the 
adjudication of his debtor. There must be certain other conditions 
Present aod those conditions are laid down in section 9 of the Provinclal 
Insolvency Act. Maradan Sardar v. The secretary of State for 
India 1n Councit ess ds 84 

— —— Provincial Insolvencs Act (V of 1920), section 42, 42 clause(1), 
sub-clause (1), 53 and sq—Powers of Court to examina insolvent’: 
conduct and te review transactions which ars questionable— Precedure 
te be adopted in the matter of substitution of the heirs of the deceased 
crediters — Criterion —Fatlure to substitute, if effects the competency 
of appeal. 

The Provincial Insolveacy Act ls silent about the procedure which should 
be adopted In the matter of substitution of the heirs of deceased credi- 
tors. The criterion which should be adoptod for the purpose of 
deciding whether sash heir should be substituted, із to ascertala whether 
or not the interests of such persons are likely to be adversely affected by 
their non-substitation, 

The failure to make the heirs of the original creditors parties to the appeal 
does vot render the appeal Incompetent, И 


Bectlon 42 of the Provincial Insolvency Act gives the Court wide authority 
to examine the Insolvent's conduct whether before cr after the Insolveocy. 


Section 42/1) (1) of the Proviniclal Insolvency Act empowers the Court to 
refuse to grant an absolute order of discharge on proof of the fact that 
the Josolvent bas concealed or removed his property or any part thereof 
or has been guilty of any other fraud or fraudulent breach of trust. But 
the Coart should take Into consideration only such conduct or affnira as 
may oc can have had some effect upon the bankruptcy. 


Bectlons 53 and 54 of the Provincial Insolvency Act, mention certain 
specific transactions which might be treated as voldable ос void provi- 
ded they took place within a certain definice period before the presenta- 
tlon of the petition. But the Court bas generally a wkie power under 
section 42 of the Provincial Insolvency Ast to review any questionable 
transaction covered by that section which are in any way relevant to 
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Insolvency —(Contd ) r 
the insolvency even if such transactions could not be expressly avoided 
under sections $3 and 54 of the Act. Kaxl Abdul Sattar v. Dinajpur 
Trading and Banking Company Limited oat 2 

—— — , act of, If entitles a creditor to apply for the adjudication of his 
debtoc—Condition laid down in section ọ of the Provincial Insolvency 
Act to be observed ; ses [nsolvency Ves m 

Insofvent's oonduct, examination of, before oc after insolvency; sse 
Insolvency : wee Des 

Interest, higher rate of, if enforceable—Compromise in course of execution 
proceeding —Rate of interest originaly ordered by Conrt Increased by 
agreement between parties ; ses Procedure (Civil) e - 

» locrease of, if valid— Cora promise in course of execution proceed- 
Ing—Rate of intersst originally ordered by Court Increased by agree- 
ment between parties —Adjustment—Civi] Procedure Code, О 22 К.а; 
see Procedure (Civil) 

Joint family business concern consisting of more than 70 M ers if to Бе 
registered under section 4 of the Indian Companies Act, 1913 ; see Suit, 
maintainability of - ses 

Jolnt family property, entire, if Hable for debts incurred for mariage 
expenses Of а male Coparcener—Dayabbaga School; see Hindu law a. 

Joint Hindu family, status of a member of, If inconsistent with hls owning 
separate property ; see Hindu Law a 

Jote, meaning of ; see Ejectment . 14 сав 

Judgment, recital and findings in, if evidence—Suit by one of the parties 
against tenant for increase of rent for increase In area of bis 
holding by reason of land being added thereto by. accretion ; sre 
Ejectment ө. 

Jurisdiction —Bengal Agricultural Debtors Act (VII ef 1935), Section 2, 
clause (8), sub-clause (vi), Sections 18, 33, 34— Notice by Debi Settle 
ment Beard—Furisdiction of Civil Ceurt to ge into the question 
whether the ‘debt’ is a debt cithin the meaning of the Act—Pro- 
fection —Haterial peint of tme—Crediter Bank included in the 
Schedule under the Reserve Bank of India Act (Il of 1934) after 
the fling of application but before stay, if entitled to protection. 

A Civil Court aftec.recelpt of notice under section 34 of the Bengal Agri- 
cultura! Debtors Act has jurisdiction to enter into the question whetber 
the debt, in respect of which the proceeding Is pendiog before it, isa 
debt within the meaning of clause (8) of section а of the Act and lf it 
flads that it does not come within that defialtion It should not- stay pro- 
ceedings la pucsuance of that notice. 





The provisions in section 18 of tbe Bengal Agricultural Debtors Act, 


assumes that the debt is one which comes within the definition of the 
debt as lald down in clause (8) оё section a of, the Act, and on that 
assumption the qnestion to be decided by the Board is whether that debt 
is nil and Hf it is not nll What is the amount of it. 


The, mataria] point’ of fime to be considered io avallof the protection — 
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Jurisdiction — (Ces? d.) : 
under the Aot is tbe time when the application for stay before the Board 
is made. 

So the creditor Bank having been included in the Schedule to the Reserve 
Bank of India Act subsequent to the filing of the application before the 
Board but before the application for stay was entitled to get protection 
under sub-clause (vi) of clause (8) of section 9 of the Bengal Agricultural 
Debtors Act. 

Per Mukherjea, F: The Bengal Agricultural Debtors Act із а special Act 
which confers special jurisdiction upon the tribunal set up by it, to deal 
with oertain specified cases and it lays down new remedies and new 
procedure, The jurisdiction that the Deb: Settlement Board exercises 
within the limits of Ite authority must be deemed to be exclusive and 
cannot concurrently be exercised by the Civil Court. This is apparent 
from the whole scheme and structure of the Act. The Board can 
exercise {ts jurisdiction only in certain limited and special cases whioh 
аге laid down in the Act itself, 

The intention of the Bengal Agricultural Deb-orz Act is to give relief toa 
particular class of debtors only and the expressions ‘debt’ and ‘debtor’ as 
defined In the Act have been used in a restricted and limited sense. 

When а tribunal exercises a subordinate or special jurisdiction the 
question whether the condition essential to give it, jurisdiction is 
present oc not is left to the ordinary Courts of the land, Of course 
there is по inherent obstacle to a Civil Court being vested with exclusive 
and final powers Їп the matter of determining the limits of Its own 
authority. я 

A Civil Court is obliged to stay the proceedings before it without any 
notice if it is apprised of the fact that an application for settlement of 
debt has already Баеп presented to the Board. Nur Mía v. Noakhali 
Nath Bank Ltd. oes - 126 

э————— Bengal Agriculiural Debtors Act, 1935 (Act ҮП B. C. of 1956), 

sanction 34, notice under, if eperales lo stay execution by High Court ef 
‘decree passed on its Original Side— Provincial Act apfacting jurisdic- 
tion of High Court derissd from Parliament, if ultra vires —'Civil 
Court’ as used in section 34 of Bengal Agricultural Debtors Act, 1935, 
ff includes High Couri—Gevernment of India Act, 1915—1919 (5 & 6 
Geo. V. C, 61), sections SoA(3), 106—~Latters Pateni of Caleutia 
High Court of 1865, clauses 11,12, 16,44— Bengal Agra and Assam 
Civil Comrts Act (XII of 1887), section y—Regulating Act of 1775 
(13 Geo. IU C 63)—Higk Courts Act of 1861 (24 and 45 Viet. C. 
104)]—1India Counsils Act (24 and 25 Viet. C.67)—Bengal Agricul- 
tural Debtors Act, 1935, sections 454, 1294—Devointion Rules, {ў part 
of ths Aci-—Siatute, interpretation of— Bengal Agricultural Debtors Act, 
1935, applicability ef, te area mot motified under section 1(3) ~ 
Surisdiotion of High Court, how taken away. 

Per Curiam: Tho Bengal Agricultural Debtors Act, 1935, ls a Provincial 
Act for which previous sanction was obtained under section BOA of | 


Vor. LX1X,] INDEX OF CASES, 


Jurisdiction —( Contd.) : 


the Government of India Act, Igtg. In so far therefore as it purports : 


tb affect the provisions of the Government of India Act, it ls slira vires 
the powers of the local legislatore. 

A notio under section 34 of the Bengal Agricultural Debtors Act, 1935, 
cannot operate to stay execution of a decree passed by the High Court 
Шш its ordinary original jurisdiction. 

Per Derbyshire, C. T, Bartley and Nasim Ali, YF.: The words * Civil 
Cour as used in the Bengal Agricultural Debtors Act, 193%, do hot 
Include High Court. 

Fer Nasim Ali, У.г The werds ‘Tivil Conr? mean the Civil Courts tn 

' the province excepting the High Court. Ifthe legisiéture intended to 
inalnde the High Court within the expression ‘Civil Court’, then the 
provisions of the Act Including section 34, so far as they affect the 
jurisdiction and powers of the High Court vested in it by Act of 
Parlament, are ura wires of the Benga! legislature. 

Per Lort-Williams and Мінет, F 7.: The words ‘Civil Coart' as used in 
sections 33 to 36 Include High Court. : 

Fer Leri-Williams, Y. 1. Sections 18(4', 21, 25(3), 27(3) and 32 to 56 of 
Ње Bengal Agricultural Debtors Act, 1935 affect section 106 of 
the Government of India Act, an Act,of Parliament, and so are 
ultra vires, 

Per Derbyshire, С. ¥. Lert-Williams and Mitter, FF.: A notice under 
section 34 {of the Bengal Agricultural Debtors Act, 1945 is effective 
though Calcutta i» not an area notified under seotion 1 (3) of 
the Act. 

Per Lort-Williams, ¥.: The Devolotion Rules made under the prorisions 
of section 45А of the Bengal Agricultural Debtors Act, 1935, are not 
intended to over-ride or contradict the express provisions of the Act as 
set ont in the sections, If any of them are Inconsistent with the sections 
the latter runt prevail, 

Per Miter, F.: The High Court and no Court in the British empire can 
say that iny гше made under the procedure prescribed in section 1294 of 
the Act is ж/а wires. Parliament must be taken to have sanctioned 
them. If rules so made became part of the statute itself, no question 
that Devolution Rules or.any part of them ts ultra vires arises, as the 
legislativo authority of Parllament ts supreme. 


The question Is one of interpretation only and the same rules of inter- 
pretation are to be applied where two parts of the same statute are in 
conflict. The governing intention of the legislature must be found cut 
and that part which agrees with that intention must be given effect 
to and the other part rejected as being repugnant. In the present cass, 
tbe governing intention must prima facie be taken to be that expressed 
in the section of the statute and not in the rules framed under it: 
Foseph Lockweod's case (pec Lord Hersohell, L. C.). In the absence of 
any indication to the ooutrary the enactment must be taken as the 

e oreralng consideration and the rule only subordinate, 


е 
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Jurisdiction (Соя .) : | “Ж ` 
Fer Derbyshire, С. 9.1 The jurisdiction of tha High Coart oan only be 
taken away by positive and clear enactment in an Act of the appropriate 
and competent legislature. 

Per Mitter, F.: The jurisdiction of a superior Court сап be taken away 
by tbe legislature only by clear and unambiguous language. It does 
not mean tbat the jurisdiction of such Courts сап be taken away only by 

express words. Narasiagdas Tansookdas +, Chogemull ө 458 
Consent of parties as to alteration or variation of decree— 

Executing Court ; ses Procedure (Civil) А " 317 


Criminal Procedure Code (Act V of 1898), section 106, bonis 
tion under—Nature af offence. ` 


Where an accused has been convicted under section so4, indian Penal 
Code, ln order to coavict him further under seotloa 106 of the Code of 
Criminal Procedure, the offence must be o? such a nature that the 
commission or intentlon to commit a breach of the peace must be one 
of the elements which would go to make up the offence. Anknlal Saha 
v. Sadban Chandra Mondal 565 
of Civil Court to give relief—Suit by a Hindu wife for dlasola- uw 
tion of marriage after conversion to Mahomedanismr—No reply from hus- 
band to adopt her religion after: conversion ; see Dissolution of marriage 367 





ت 











of High Court, how can be taken away ; see Jurisdiction e 7 458 

— of a tmbunal, when exclusive ; sse Revision ө. oon 148 

Khas mehal, if estate under the Pengal Tenancy Act ; see Declaratory sult ... 51 

Law, necessary form of, compliance with — Evidence, nature of ; eee Will... 443 
m~, rule of, depriving heir of bis legal rights, to be construed strictly ; see 


Hindu Law i 431 
sariation of terms of — Land held under a registered pes Varia- , 
йом tf to b; effected by a registered insirumeni. 


The rent on which land із held under a registered lease гап be varied only — 
a registered instrument, whether the previous lease was compulsodly 


° registrable or not. Srimati Kamini Dasi e. Haripada Dutt > ... ^: 163 

Legislative assembly, member of, if a public officer ; see Public officer s 267 

e Legislature, intention of— Amendment ; ses Declaratory mit =~. ane 51 
Lesseo of a mining lease, If to pay oess in proportion to the profit which he ` 

derives from colliery ; se» Mining lease woa 258 501 


Letters ef administration, grant of—Suspicion in petitioner's own сазе — 
Strictest scrutiny required and suspicion to be remowd—Variatien 
between pleading and prosf~ Appraising oral testimony of a wil mess, 
value to be attached on trial judge's epinieu- Scribe, when can be ax 
attesting witness. 

In a petition for grant of letters of admunistration, where the petitloner’s . 
Own case carried certain amount of suspicion :he Court should In such 
circumstances іов'зі on а very strict standard of proof and ought not 
to make a grant unless it was satisfled that the suspicion bad not been 

в removed. i 
Where there is great variation between the case set out in an application 


for letters of administration and the evidence led on behalf of the appli- 
cant, strictest acratiny should be made. = 
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Letters of administration {Cs atd.) : 

Where it ls a case of appraising the oral testimony of а witness the Court 
of appeal will no doubt attach a great deal of Importance to the opinion 
of the trial Judge regarding the value of such testimony but at tho same 
time, it should not overlook facts and circumstances which would tend 
to a differeut conclusion. 

A scribe may be an attesting witness to a will but it must be shown that 
tbe signature of such a scribe was put down for the purpose of attesting 
the document. Jnanada Govinda Chaudhury v. Birendra Nath 
Goswami ee - 

nn —— x, petition for grant of—Suspiclon іп petitioners 
own case—Strictest scrutiny required and suspicion to be removed ; see 
Letters of administration т 

Letters Patent of Caicatta High Court of 1865, Clauses I1, 14, 
16, 44 ممه‎ - 

Liability, pre-existing, of debtor, sole consideration for the morigage— 
Mortgage given under threat of criminal proceeding ; ses Mortgage ET 

Limitation— Civi! Procedure Cede (Act V of 1608), section 47— Objection 
by the judgment-debtor—Application fer fresh execution not in time— 
Decree-helder presenting the application зп the wrong Court. under a 
bona fide mistake but executing with due diligunce—Limitation. 

After the dispose] of the last execution case the decroe-holder filed an 
application for execution within three years in a Court іа which the 
previous application for execution was filed. The learned Judge found 
that tne Court was a wrong Court and that the application for execation 
was filed there by the decree-holder under a bena fide mistake but he 
was of opinion that the decree-holder did not prosecute the application 
there with due diligence, and accordingly dismissed the said application. 
On appeal however, the lower appellate Court found that the application 
was filed under а bena fide mistake and expedited also with due 
diligence : 

Held, that on those findings no question of law arcse and the application 
for exccution was not time barred. Jyotish Chandra Mandal v. 
Sashi Bhusan Saha - РА 

——— — —— Computation of perlod— Successive invasions of right; see 
Declaratory suit 

Limitation Act (IX of 1908), Schedule 1, Articles бъ 120— 

Monty in deposit claimed adversely by the defendani— Money, with- 





drawal of, if wreng/ul—Swit fer recovery of money wrongfully wiih- 


drawn, if mainiainalle—Titls to amount deposited in Court— (Question 
between different dseree-holders —Cí gil Procedure Code (Act V of 1905), 
erder 31, rule 52 Proviso. 

A obtained a decree in tbe Court of Subordinate Judge against B for 
about Rs. 2509. B deposited the amount In Court. N obtained a decree 
against A for money and attached a portion of the money deposited to 
the credit of A by B. Thereafter both A and N applied for withdrawal 

gf the money deposited. The present petitioner brought a sult against A 
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Limitation -( Cexd.) 
and N in the Court of the Munsiff, foc a declaration of his title to the 
sum of Rs. 1994 and odd ont of the money deposited by B to the credit 
of A. This sult was decreed against A but dismissed against М. There- 
after the latter withdrew Rs. 1100 from the money lying in deposit In 
Ње Court leaving a sum of about Rs. 1400 in Coart. R alleging tobe 
the decree-holder of A, brought a suit inthe Court of the Subordinate 
Judge against A, the petititioner and N for a declaration that the decree 
obtained by the petitioner was collusive and fraudulent and that the sald 


decree did not in any way affect his right to get the decree obtained ` 


by him satisfied out of the money deposited by В. This suit was 
dismissed, Тһе present petitioner filed an application in that Conrt 
after be obtained a decree against A, praying that no one should be 
allowed to take any mm out of the money lying in deposit to tbe credit 
of that sal. The opposite party in the present Rule alleging to be the 
decree-bolder creditor of А attached and withdrew Rs 161 which was 
then lying in deposit, after the petitioner's right to the money deposited 
was declared. Thereafter the present petitioner instituted the present 
suit in the Court of Munsiff for recovery of this amount from the opposite 
Party s 

Held, that the sult was maintainable In the Court of the Munsiff and that 
proviso to order 21, 1ule 52 of the Code of Civil Procedure, 1908 was no 
ber to much a suit, 

That as the decree obtained by the plaintiff petitioner was found to 
bea valid and binding decree оп tbe judgment. debtor, the defendant 
opposite party withdrew the amount In question wrongfully from the 
executiag Court. 

That the suit was goveraed not by article 62, schedule 1 of the Limitation 
Act, 1903, bat by article 120. Kanji Valji v. Kalidas Thakursay ... 

Petitoning creditor, when to present application under the 
* Provincial insolvency Act ; see Insolvency -- 5 

Limitation Act, Section 3 Explaration, scope of—Application to sue asa 

paupex rejected ; see Pauper application nae 

~, Section 5 is not applicable to an application dida order 91, 

rule 91 Civil Procedure Code ; see Refund МЕ s 

——— , Seotlon 14— Institution of second suit beyond period of 








— 


limitation —Jarisdioion ; ses Suit, withdrawal of - m 
——, Section 14~‘Unable to entertain It’, meanlog of ; see Sult, 
withdrawal of z see 


— — 





» Section 14, if applicable— Pauper application, mala fde— 
Deduction of period ; see Pauper application «e. m 

, Section i19—Lawíul guardian, an authorised agent of 
minor ; sse MU sar of liability ase - 
; Section 19— Written statement filed by minor judgment- 
debtor —Sult brought by decree-holder for declaration that certain deeds 
were fictions transactions and intended to challenge the impending 
execution ; ae Acknowledgment of liability Я is 


— 
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Limitstion Act, Sections 19, a1—'Lawíul guardian’, 1f ceases to be legal 
guardian for belog appointed guardian-ad-litem ; see Acknowledgment of 
liability i — 

, Sections 19, 21—'Lawíu! guardian’, meaning of- Ds facto 

guardian ; see Acknowledgment of liability 

, Section 21—Lawíul guardian of a minor sad anthorised 

agent ; ser АЕ а of liability aes fie 

s Schedule I, Article 14—Suit foc declaration of plaintiff's 
title and not for setting aside the order of Commissioner ; see Declaratory 
sult "a "m 

aw, Schedule I, Articles 62, 120— Money in deposit claimed 
adversely by the opposite party —Suit for recovery of money wrongfully 
withdrawn—Title to amount deposited in Court ; see Limitation - 

› Schedule I, Article 120— Damages, suit for, by purchaser at 

-a revenne sale for realising rents from tenants from date of sale to date 

of annulment and mesne profits for subsequent perlod ; ase Pato} a 

; Schedule і, Article 143— 'Dizcootinued' • see Ejectment ... 


» Schedule I, Article 142—'Dispoasessed'—Physical presence 
on the property of the person affected, not necessary—Adverse act of 
other party must have the quality of destroction— Acts of possession of 

=. the focmer must be affected by the latter ; see Ejectment .,. - 

———, Schedule I, Article 144, applicability oí—Chur land; see 
Ejectment ove cae 


—— — — ——, Schedule I, Article 181—Exparte decree set aside on the 
ground of fraud and con firmed in appeal—Application for restitution in 
respect of deposit made to set aside the sale ; see Reatitution NS 


, Sahedule I, Article 182— Previous application for execution 
filed in wrong Court under a bona fide mistake and prosecuted with dus 
diligence ; see Limitation <. e 


—— — me , Schedule I, Article 182, clause (5)—'Proper Court’—Decres 
transferred to another Court for execution but dismissed fcr non- 
prosecution--Erecntion petition filed in transferee Court, if filed in 
‘proper Coart’ у are Decree, execution of ese m 

———— ——, Schedule 1, Article 183~ Time, running of-— Execution 
stayed—Decree of High Court affirmed by Privy Council; see 
Execution m e 

Loca] or Special Act conferring special powers, if cootrolled by section 12 of 
the Code of Criminal Procedure ; see Cheating a i 

Local Rules governing navigalilon in the river Hoghli; Rule 5 modifying 
Article 24 of the General Regulations—Prohibition relating to passage of 
‘vesels at any of the turning points, if extends to all parts of the river 
where the channel is not completely straight—Deflection, bow con- 











— —— 

















sidered ; sss Navigation té m 
Lost grant, inference of--Non-payment of rent for a very long time} see Rent 
free title sse oh 
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Malicious prosecution, suit for—Facis available to the prosecutor at or 
before he puts the criminal law in motion made outa prima facie case 
agaiost the accused —Defence to the charge ; see Damages, suit for... 

< m prorecution, sult for—Proof, nature of ; see Damages, sult for 

—— prosecution, sult for—Prosecutor in the criminal case must have 

a genuine belief based on reasonable grounds that the plaintiff was 

guilty ; see Damages, suit for T — 
Martatdar, rent paid as, for a long period after the death of tbe original 
tenant ; see Tenant, recognition of 
aon me? nee of word, in rent receipte—Lega! inference ; ses Tenant, 





4 ese oon 


recogoition of iss ate 
—— —, use of word, in rent receipts, If conclusive to shcw that there was 
no recognition ; see Teoant, recognition of "m “© 
Marriage, dimolution of, suit for—Civil nature ; ses  Dimwolution of 
marriage ы Жаз 





‚ lf valid—Diseolutlon of marriage cf Hindu wife after convermon 
to Mahomedanism and after notice to Hindu husband to adopt to ber 
religion not being hesded to; sse Dissolution of marriage .. ses 

—— —— , second, if valid—Christian embracing Islm—First marriage 
contracted in England under English forms— First marriage subsisting ; 


sse Marriage 258 5% 
— — —— expenses of a male co-parcener, debts incurred for— Deyabhaga 
School —Entire joint family property liable ; see Hindu Law adi 


Married Indian Christian converted to Mahomedanism, if can contract a 
marriage under Mahomedan Law and take а Mahomedan wife for the 
second time--Caste Disabilities Removal Act does not apply: see 


D 


Marriage "T "TL 
Master's liability for tort of servant, if applicable in the case of Corpora- 
tion ; ss¢ Damages, sult for ET Й 


, Member of Legislative Assembly, На public officer ; ses Public officer D 
Members of partnership or company association hit by section 4 of Indian 
Companies Act, 1912, if have beneficial interest in property ; see Suit, 
malntzínabllity of is ET 
Mining lease—Liability to pay cess—Sipulation in potta—'Net annual 
preKP, meaning of—Cess, burden of—The Cass Act, 188 0,sectlons б 

bnd бї. 

The expression ‘net annual profit’ as used in section 6 of the Cess Act, 
has reference to the property and not to the individual aod the royalty 
that Is received by the lessor from the occupler of а mine із as much a 
part of the annual profits as the earnings of the occupler himself : 

Under section 81 of the Cess Act the barden of cess is equally distributed 
between the owner and the occupier and if either of the parues bas been 
compelled to pay more than his dues, he can recover it from the other by 
contribution suit. 

There is no provision in the Cess Act, under which a lesgee of 2 mining 
lease bas got to pay ceases in proportion to the profits which be derives 
from the oolllery. : 


PAGER. 
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196 
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Ё 
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Mining lease—(Contd.) 1 

Where a clause ina potta for mining lease ran as follows s—~ “That tha 
lessees shall pay all road cess, public works cess and all otber Govern- 
ment cesses and taxes payable. in respect of the sald underground 
rights etc." : - 

Held, that under the laias; the lessee took upon himself the liability to 
pay all road ores and public works cess that are imposed upor the 
colliery.’ The New Beerbhoom Coal Company, Limited v. Ral 
Saheb Chandan Mall Karnani - € 


Minister —"Ofycers subordinate to Gewernor — Government of India Ati, 
1935, Section  40-—'Gewernmeni' —Gowerx ment. established by law'— ^ 


Executive govcrnment—Indian Pymal Code (Act XLV ef 1860), See- 
tons 17, 1244 — Reference by Presidency! Magistrate—Criminal Pre- 
cadure Code (Act V of 1898), Section 433— Procedure to be followed — 
Government of India Act, 1935, Sectien 305 (1)— Certificate by High 
Court —Obinion given by High Court. 

Ministers chosen from the elected representatives to the people of tha 
province for the purpose of carrying into effect, if poesible, and within 
prescribed limits, thelr wishes, and acting as advisers to the Governor, 
cannot be described as “officers subordinate” to the Governor within the 
meanlng ‘of section 49 of the Government of India Act, 193%. The 
Miolsters are therefore, not “the Government” within the meaning of 
sections 17 and 124A of the Indlan Рега! Code. 

The ministers are, in law, the Governor's advisers. 

The Ministers of Bengal are not subordinate officers to H, E. the 
Governor within tbe meaning of section 49 of the Government ot India 


Act, 1935. 


The Council of Ministers should not be considered as “Government estab- 


listed by law.’ 

The ‘executiva authority! In section 49 (1) of the Government of India 
Act, is the same thing as the legal authority to administer executive 
goverament of a province. - 

The ministry of a province cannot be sald to forma part of the executive 
government of the province in the ейге implied by section 17 of the 
Indian Penal Code. ‘ 

Although the Presidency Magistrates bave, under section 432 of the 
Code of Criminal Procedure, 1898, the power to refer for the opinion 
of the High Court, any question of law which arises at the hearing of 
any case pending before them, it is undesirable to make the reference 
under the first part of the sald section, asking the" High Court specifio 
question but not enabling it to deal completely and fically with the 
matter, The more desirable course for the Presidency Magistrates is to 
tsa the second part of section 439 which provides that they may give 
judgment in any soch case subject to the decision of the High Court on 
such reference. 


Though the answers to questions ln the reference involve a substantial 
eetitetion of law as to Interpretation of Government of India Act, 1035 
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Minister—(Conid.) : 
the decision given by High Court being an opinlon and nota judgment 
or decree or final order of the Court, certificate for an appeal to the 
Federal Court from sach decision under section 205 (1) of the Govern- 
ment of India Act, 193°, was refused. Emperor s. Hemendra 
Prosad Ghose Tn "m 

Ministers are Governor's advisers ; see Minister 

Mortgage—Dengal Tenancy Act (VIII of 1885 as amended 5 Act П К 
1918), Section 49 К proviso b(ii) amd Section 4ol—Special protection 
to Samthals— Bona fide mertgagee before 1923, tf pretected—Saction 
49L, if mandatory—Court executing decree, if to give reasonable time 
te the tenant to pay the amount dus under decree. 


The state has placed the Santhals under its own special protection and 
restricted the freedom of the aboriginals to allenate their land or to 
contract to deal with it in cerlaln specified ways. 


But the rights of а mortgages, whose mortgage is а bona Ade one and 
executed and registered before the year 1923 on which chapter УП А 
of the Bengal Tenancy Act was extended to the Garos, would be pro- 
tected by the last part of proviso b (li) of Section 49 K of the aoe 
Tenancy Act, 

Section 49L of the Bengal Tenancy Act, fs mandatory. The Court execu- 
ting the decree should allow the tenant a reasonable time within which 
to pay the amount due under a decree in spite of the fact whether It is 
asked for by the tenant or not. Ardha Chandra Saha v. Nomani 
Garon! T 3 

— Consideration, if lawful—Execution of mortgage bend on 
threat of compennding a charge ef a womcompoundable offence— 
dadian Contract Act (ІХ of 1872), Sections 25, 24. 

Per C. 9. : Tocompound a charge of a non-compoundable offence is 

e both opposed to public policy and forbidden by law, and so unlawful 
and, therefore, an agreement in which such compounding is either a 
consideration or an object is void. 


Per Mukherjea, У. 1 |f the guid pro gue От consideration fora bond is the 
withdrawal of a criminal prosecution, it ів hit by section 23 of the Indian 
Contract Асі, 1872. But the fact that a prosecution was actually 
withdrawn as a result of the execution of the bond does not necessarily 





show that the object ос consideration of the bond was the stifling of 


the criminal case. 

Per C. $1 ТЕТЕ is an implied term of a reference to arbitration, and a 
subsequent agreement executed to give effect to the arbitrator's award, 
that a criminal complaint for a non-compoundable offence would not be 
furiber proceeded with, the award and the mortgage are invalid, belng 
opposed to public policy and founded" on ar unlawful consideration 1 
Vids sections 23 and 24, Indian Contract Act, 1872, and it is immaterial 
that therp was still a pre-existing debt to support the agreement. The 
pre-existing civil lability doss not alter the nature of the contrast and 
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Mortgage ~ (Contd.): 
make it enforceable In law: Vids section 24 of the Indian Coctract 
Act, 1872. z 


Por Mukherjea, $. Ifthe pre-existing liability of the debtor was 4he 
sole consideration for the security which ha gives, the transaction will 
be protected, even if it were given under threat of criminal proces- 
ding ; but If the dropping of prosecution was also a matter of bergain 
between the parties, and constituted a part of the consideration 
apart from the preexisting debt, the security cannot be enforced 
ln law. 

Though the mortgagor owed money to the mortgagea, the mortgage can- 
not be enforced, as tbe consideration for the agreement to refer to 
arbitration and consequently of the mortgage itself was partly the 
withdrawal of non-compoundable offenoe which comes within the mis- 


chief of section a1, Indian Contract Act, 1573. It would be open to j 


the mortgagee in this case, that is the Bank, to enforce their civil 
rights which existed independently of the award, in such ways as are 
recognised by law. 

It is against public polloy to make a trade of felony or attempt to secure 
benefit by stifilng a prosecution or compounding an offence which is not 


compoundable In law. The principle is that no Court of law can - 


countenance Or give effect toan agreement which attempts to take 
the adminisiration of law out of the hands of ths Judges, and put It ln 
tbe hands of private individuals, The test to be applied in all such 
cases Is, as to whether it was an express or implied term of the bargain 
between the parties that а non-compoundable criminal case shocld not 
be proceeded with. Jitendra Kumar Ral Chaudhuri +. The 
Bhowanipore Banking Corporation, Limited a x 
Mortgaro, if enforceable—Pre-existing  debt—Dropping of prosecution, also 
a matter of bargain between parties and constituted a part of ;coasidera- 
tion ; ses Mortgage ons vas 
n —, mle on—Mortgage prior to the institution of a suit Џос maln- 
tenance with regard to the mortgaged property —-Purchaser, rights of ; 
see Transter see m 








absolute transfer of mortgagor's interest ; see Transfer of property. ses 
by lessee— Nature of interest retained by mortgagor; see 


— 





"Transfer of property ene ee 
— by lessee—Privity of estate, if created between lessor and 
mortgagee ; ses Transfec of property г on 


Navigation—General Regulations for preventing collision, Article 24 — 
Rules modifying the Regulations — Rula 5 of the Local TI Turnie 
or bending point ef ths river Hugkit. 

The prohibition contained in Rule 5 of the Local Rules governing navi- 
gation in the river Hughli relating to passage of vessels at any of ths 
turning points or bends of the river modifying Article 24 of the General 

e Regulations. cannot be supposed to extend to all party of the river 


by lessee — Assigament of term to mortgage--Mortgage, If 


Paar, 


254 
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Navigation —'Coxtd.) : ` А 
where the channel із not completely straight but. must be interpreted not . 
only to the aggregate amount of deflectloa but to its gradualness or 
abcuptness which Is only to say that the deflection must ba considered in 
relation to the distance to be travelled. . 

So the course of the river Haghli from the Fairway mark to the Fishecman's 
polat із not а turning point or bend as contemplated by Rule 5 ofthe | 
Local Roles, The Owners and Parties interested inthe S.S. | 
“ Malacca Maru"! с. Deutsche Damptschitfahrts Gesellschaft | 
“ Hansa’ T m 101 

Non-occupaucy ryot holding uader a trespasser ; see Ejectment ia, 28 

Notice - Kaowledge of agent ; ses Cross-objectlon "T - 505 

Notification, retrospective, appolatiag а date for the .commenoemeat of the _ 

Assam Court of Wards (Amendment) Act earlier than the date of the 
notification itself ; see Ultra wires - oo ies 

Order, i/ geod—HAainé rejection of for non-payment of deficit. court-foa— , 
Order of rejection set asids—Further extension of time granted — 
Civil Procedure Code (Act V of 1908 ), section 149 —Such order of exten- 
ston, if a good and valid order. А 

H а Coart rejects a plaint for non-payment of deficit court-fee and then 
sets aside the order of rejection and grants extension of time for payment | 
of further court-fee under section 149 of the Civil Procedure Code : 
Held, that such an ordec of Conrt is a good aud valid order until itis sot | 
aside by a superíor Court or in а proper proceedings. Dharmanath 
Sarma slias Deva Sarma э. Madhu Chandra Mahanta m 379 
— — of exteusioa of tims for payment of further court-fes under section 149 · 
` ck the Code of Civil Procedure, if valid—Order of Coart rejecting plaint 
for non-payment of deficit court-foe ; see Order, lf good a. -— 179 
Owner, if oan subject one part of hls property by quasi easement In favour of 


Paog, 


another part ; see Easement - "T $57 
Pitrtles, i£ by contract regulate procedure ; see Declaratory suit ... dius 61 
Partition for consentence of postession—J/ can stand in the way of a decree 

for partition. 


A partition for convenienoe of possession by itself cannot stand In the way . 
of а deoree for partition so long as It is not found that it was in confor- 
mity with the shares of the respective parties. Sarat Chandra . 


Chattopadhaya v. Ganga Charan Chakravarty ie. ® t Cue 597 
——— -— for convenience of possession, when bar to deoree for partition ;. 

see Partition as Jis 527 
Partnership, formation of—Basic element contract ; res Suit, maintain- 

ability of mc e ут ne 151 
———— — oF Company association, menibers of, hit by section 4 of Indian 


Companies Act, 19 3, if have beneficial interest in. property ; see Suit, 
malotainability of e m 151 
e Pauper «pMication —Abplication te sue in forma panperis rejected — 
Applicant, ifean be allowed io convert his application inio paint — 
Civil Procédure Code (Act V of 1993), Order XXXI, ru le 15—Panprr 











Vor. ХІХ] INDEX OF CASES. 


Pauper—(Contd ) : 


application, mala fide—Indian Limitation Act (IX of 1908), section 14, 
principles of, if can be applied. 

In a case wherean application to sue іа ferma paupsris is refused, the 
applicant comes within the scope of Order XXXII, rule 15 of the Code 
of Civil Procedure. 

From the language of Order XXXIII, rule 15 of tha Coda of Civil proce- 
dure. it js clear that the intention of the legislature is not to allow an 
unsuccessful applicant to treat his pauper application asa plaint with 
effect from the date on which it. was originally filed. It allows him 
to institute a rnit in the ordinary manner in respect of the right which 
he claims but only after he has paid the coste due to Government aod 
the opposite party. 

The expression “In the ordioary manner" as uted in Order XX XIII, 
tule 15 of the Code of Civil Procedure means that the applicant must 
presont In Court a daly stamped plaint. ' 


Order XXXIII, rule 15 indicates tbat any sult which the applicant may 
wish to file under this rule shall not relate to the original pauper appli- 
cation but must proceed on the basis of a fresh plaint presented in the 
ordinary manner. 

So alter an application to sue as а pauper is refused, the petitioner cannot 
be allowed to convert his application into а plaint with effect from the 
date on which the pauper application was filed. $ 


The correct order after rejecting a pauper application is to direct payment 
by a specified date of the costs If any incurred by the Government, and 
the opposite party in opposing the pauper application as a condition 
precedent to the acceptance of a plaint to which the Court might have 
permitted the court-fee stamps to be attached. 


When a pauper application is held to be male fide the principles of 
section 14 of the Limitation Act cannot be applied to get a dedcction of 
the period for which the pauper application was prosecuted. 

The Explanation to section a of the Limitation Act must be taken to have 
reference toa case in which ао application foc leave to sue is granted 
and it is not Intended to apply to a case in which the application to sus 


as а pauper is rejected. Biswanath Das ». Khejerall Molla “oe 
— applioation rejected— Correct order to be parsed after rejection ; see 
Pauper application T" "T 


; Ponal Code, Sectioa 17--Minwiry of a province, „If a part of the executive 


gorerament of the province ; see Minister m T 
—— , Sections 17, 124A— Ministers are not “the Government! ; see 
Minister - 
 Seation 124A —'Government established by law*—Coancil 
ministers ; see Minister tee sae 
» Sectlon 153A —Class of His Majesty's subjects = Promoting 
class hatred -Using the word capitalist р see Indian Penal Code, 
e» "соп 534 TE. 
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PAGE. 
Ропа! Code, Section 420 —Cheating, when complete —Dishonesty —Intention 
to maks wrongful gain on the part of the person cheating — No intentian 
to cause wrongful loss to the person cheated ; see Cheating de 298 
سس‎ » Section 504, convlotion under—Order under section 106 of 
the Code of Crimfoa! Procedure, if can be made ; see Jurisdiction - ° 565 
Person born deaf and demb ~Defects incurable ; see Hindu Law was 431 


Petition for grant of letters of sdministrahon —Suspiclon in  petitloner's own 
case—Strlotest scrutiny required and suspicion to be removed ; ses 
Letters of administration —€ a 347 
of a petit'oaing creditor, if malntalnabla— Act of insolvency com- 
mitted beyond thres months of the date of preseatation of the petition ; 
ate losolvenoy T M 84 
Petitioning creditor, petition of, if maintalarble—Act of Insolvency com- 
mitted beyond three months of the dite of presentation of the petition ; 





x see Insolvency - а 
—— — —r creditor, when to present application under the Provincial 

Insolvency Act ; see Ínsolvency wae vee 84 
Pleading and proof, varlation between—Strictest scrutiny to be mede ; see - 

Letters of administration mM КУ 347 
Police officer, statement to, іо respect of offence under investigation, Н 

admissible ; see Criminal law У ааб 273 
Possession, constructive, if сап Бе imputed to a trespasser ; see Adverse 

Possession ^ ats as 170 
Potta for mining lease, construction of—Payment of cess: see Mining 

lease vis 501 


Preferential transfer of property to one creditor io satisfaction of an 
existing debt due to him —Validity of—Debtor in maklog the transfer 
Intended to deleat the claim —Transferee had knowledge of such inten» 





ton ; see Insolvency و م‎ 329 
Presumption —Land &t for possession —Rent assessed on reformed land ; see 

* Ejectment oss Е 28 
———— ————- Person bora deaf and dumb —Defects incurable ; see Hindu 

Law one we 431 

Probate, if can be granted —Will, pact of, lost ; see Wili - m 394 
‚ if can be granted —\УП consisting of fire pages -First page опу 

found to be genuine -Contents ; see Will hive sas 394 


Procedure —Magistrate—Invesiigation — by —Omner of animal mot ascer- 
tained — Precedure to bs fellomed —Criminal Procedure Code (Act У of 
1898), Sections 523 and 52.4. 

When a Magistrate oa an lavestigation finds that the owner of an animal, ! 
the subject matter of the proceeding is unknown, it is obligatory on him 
to liswa а proclamation contemplated by section 523 of the Code of 
Criminal Procedure. On the expiry of the period fixed in the proclama- 
tion, If on such claim is established and the person ın whose possession 

| the aminal was actually found is unable to show that it was legally 
acquired by him, it shall bə at the disposal of tbe Government. 
Mohammod Yusuf э. Krishna Mohan Bhattacharjoo ETE 
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Procedure (Cietl)— Merigage—Default —Sala— Execution Proceedings pro- 

tected—Application for realisation ef sums outsanding by sale of mori- 

gaged properties made more ihan 12 years after preliminary decree of 

sale — Whether а ‘fresk application’ —Compromise in course of execu- 

Hen £roceedings-— Rate of interest originally ordered by court increased 

by agreement between parties— Whether kighcr rate so agreed ewfoice- 

able —" Adjustment! —Ceode of Civil Procedure (Act V of 1908, Sections 

47, 48, О. XXI, ғ. я. ` 


By section 48 (1) of the Civil Procedure Code, where an application to 
execute а decres has been made, no order for the execution of the me 
decres shall be made upon any fresh application presentod after the 
expiration of 12 years from the date of tho decree sought to be 
executed, 


An application for execution of a decree із not a iresh application withla 
the meaning of that sub-section by reason merely that steps have to be 
taken to undo the actlon of a Court in terminating an execution case 
contrary to the Intention of the parties ; noris the application made a 
fresh application because it contains a claim for a higher rate of interest 
which had been agreed to in a compromise, or because only part of 
the properties originally mortgaged remain bound as security and’ 
mlenbla under the decree, The character of the application must be — 
decided on the facts of each case, and the substance of the matter most ` 
prevall over tha form of the application. 


In October, 1912, the moctgagees of certain ancestral proper tlos obtained a 
preliminary decre» of sale against the mortgagor. From 1919 to 1917 
there were protrscted proceedings between mortgagor and morifagees, 
and in 1917 а compromise was entered Into between the rmorigagees and 
the-Court of Wards acting on behalf of the mortgagor, which provided 
inter alia for the interest payable to be Increased from 4 to 4X, | 
Disputes arising out of the compromise culminated in an appeal to е 
His Majesty їп Council in 1927, а result of which was that tho increased 
rate of Interest was confirmed by Order in Council. In 1922 а sale 
whicb was ordered of the mortgagor's rights in part of the mortgaged 
property wes cancelled on terms of repayment by ‘the mortgagor of 
principal and interest by a certain date, the rate of Interest being in- 
oreased to 8% and certaln properties belong released from the mortgage 
to make the rapayment possible. In 1903 the Court then selxed of 
the matter consigned the execution proceedings to record contrary to 
the intention of the parties. [n 1927 the agreement was embodied in 
a petition of compromise which preserved to the mortgagee the right 
to levy execution on default by the moctgagor, That compromise was 
registered as ап adjustment under Order XXI, Rule 2, Civil Procedure 
Code. From 1997-30 tbe mortgagor made various payments under 
the compromise. In 1931 be made default, whereupon the mort. 
Eegees applied to the Court for realisation by sale of the balance 
still даа, ` И i 

e 
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Paa. 
Procedure —(Centd.) 1 s 

Held, (1) that that application was in those circumstances not a fresh 
application within the meaning of section 48(1). 

The Civil Procedure Coda oontains po general restriction of the liberty 
of parties to contrac: with reference to their rights and obligatlons 
under a decree, and H they do contract on terms which have reference 
ќо and affect the execution, discharge or satisfaction of the decree, the 
provisions of section 47 of the Code involve that questions relating to 
such terms may fall to be determined: by the executing Court. There 
ів no principle which lays down that the origional decree cannot be altered 
or varied by the parties even with the manction of the Court, or that 
the mere consent of the parties cannot confer such a jurisdiction on 
the execating Court, А fair and ordioary bargain for time in consi- 
deration of a reasonable rate of interest is not to be regarded es an 
attempt to give furisdiction to а Court to amend or vary the decree. 
Accordingly, 

Held, (2) that tbe increase of interest from бё to 8% by the compromise 
of 1627 was valld and enforceable, the compromise bavirg duly been 
recorded under Order XXI, Ruls 2, and not having been an attempt to 
bring under the decree a liability extraneous to the mortgage or the 
mortgage suit, 

Quare, whether any and every bargain which would interfere with the 
right of the decree-holder to have execution according to the tenor of 
the decree comes under the term “adjustment” in Order XXI Rule 2, 
and, further, what consequences would flow from в finding that a 
particular bargain for time was not an "adjustment". The Qudh 
Commercial Bank, Limited, Fyzabad v. Thakuraln Bind ` 
Basni Kuer `- T - 317 

—— ——,1E can be regulated by parties by contract j see. Declaratory | 
& suit m m si 
Proceeding, if pending—Bengal Agricultural Debtors Act (VIII of 1935), 

section 34— Notice staying execution precarding im Civil Court—Sale 
dn execution ef decree keld but confirmation ef sale nsi made— P scet- 
ding with respect to dali. 

A debt is in existence and proceedings are pending in Court with respect | 
to the debt within the meaning of section 34 of the Beogal Agricultural 
Debtors Act even after the salo m execution of decree against the debtor 
is held bat the sale price was not deposited on the date of notice and be- 
fore confirmation of such sale. - 

In an application for revision against the order of Mansiff staying further 
proceeding, the anctlon-purchaser, though nota necessary party, but 
asthe matter may be decided In the presence of alf partles, may be 
Joined as a party at a zime when bis application was barred by limitation 
Bhabani Charan Law ¥. Balkuntha Saha - seo 117 

© LL, if pendikg —Bangal Agricultural Debtors Act (VI of 1933), 
section 34-—~Stay of proceedings after adjudication order, {f cem be 
made High Couri as a Couri of appeal, if a Civil Court. И % 
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‘Proceeding — (Conid.) : 

After an adjadication order has been passed, there is no E Rudi 
before the Court with regard to a debt; which may form the subject of 
an application under section 8 of the Bengal Agricultura] Debtors Act. 

A High Court isa Ctvil Court within the meaning of section 34 of the 
Bengal Agricultural Debtors Act, even when it acis as a Court of 
Appeal. 

So a notice under section 34 Lot the Bengal Ageicaltaral Debtors Act would 
apply to a proceeding in the High Court: Satish Chandra Konda 


s. Neogaon Unton Bank, Limited yis E 


Prosecution, when malicious ; see Damages, suit for S م“‎ 

Provincial Act affecting jurisdiction of High Соагі derived from Parliament, 
V ultra vires ; see Jarisdiction m 

Provincial Insolvency Act, Sec. 6, Cl, (g)—Notlce p debtor —Servioe a 
notice by Insolveacy Court Informing the creditor of tha date of hearing 
of Insolvency petition ; ste Insolveacy e ove 


——, Sec. 9, Cl. (c)—Petitloning creditor — 
Giving notice by debtor to his creditors that he has suspended 
payment—Service of notice by Insolvency Court Informing the creditor 
of the data of hearing of insolrency petition ; ses Insolvency... 








oes 


—————————,‚ Sec. 9, Cl. (c) construction of; ses 
Insolvency Е Р пе" - 
—————————, Sec. 4à—Examination of losolvent's con- ' 


duct —Before or after Insolvency ; ses Insolvency T Ра 


——, Sec. 42 (1}—Conduct ог affairs of 
insolyent— Court, when can consider ; see. Insolvency © — 


——, Secs. 42, $3. 54, scopes of ; ses Insolvency 


— а —— 











Public ocer — Member of Legislative Assembly, tf a public efcer—Puy ` 


af such member, if atiachable—Civil Procedure Code (Act V of 1908), 
section 2, sub-section (17), Order 31, rule 45. 

A member of the Legislative Assembly is not an officer in the service or pay 
of the Crown or remunerated by fees or commission for the performance 
of any public doty. 

Consequently he is not a public officer within the meaning of section 3 sub- 
seation (17) of the Code of Сіті] Porcedure and the pay of such member 
of the Legislative Assembly is not attachable’ under Order a1, rule 48 of 
the Code of Civil Procedure. Satyapriya Banerjee v. Kundanmull 
Babu es a 

—— - polley—Trade of felony--Attempt to secure benefit by stifling a 

prosecution or compounding a  non-compoundable offence; ses 
Mortgage - 
Purchaser, what recieved—Sale of putni taluk—Omlesion of village " 
mlo certificate ; are Éjectinent " 
سس‎ — at executlon sala, if can get a refund of. purchase е before 
the mle is sot asido у see Refund -— 
к at mortgage sale, tights” ot -Mortgage pride to the ado 


Й 


~ 


ї 


B8B Eoo? 


t3 
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e 
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Purchaser—(Costd.): 
of a sult foc maintenance with regard to mortgaged property ; see 
Transfer ns 


———- at a revenue sale annulling ao datst tooare= Dingo for use and 
occupation for the period antecedent to annulment р ste Putol 

Putnl, annulment of Furchaser af a revenus sale— Putnidar continuing te 
realise rent from texants —Suit for damages and mesne brofils —lIndian 
Limitation Act (1X ef 1908), Schedule I, Article 110. 

If a parchaser at а revsone sale accepts rent from an under tenure-holder, 
be mast ba deemed to have waived his right to annal the under-tenure 
and if such a purchaser annals an undertenuro without having received 
any rent from the bolder of it, he must be taken to have refused to ‘re 
cognise the under-tenure from the date of sale. 

A purchaser at a revenue sale who afterwards annuls an under-tenure can 
only recover damages for use and occupation for the period antecedent 
to the annulment. As for the period after annulment the position 
would be different as the under-tenure-holder woyld then be а trespasser 
and the purchaser would be entitled to mesne profits. 

So where after belng purohasers at a revenue sale the plaintiffs annulled 
the putni which the defendant held and thereafter the plaintiffs brought 
a suit for damages for realizing rents from tenants from the date of sale 
to the date of anculment and for mesne profits for the subsequent 
period : . 

field, the fact that the plaintiffs asked for damages on the basis of rent 
could not convert the sult Into one for rent, 

That the plaintiffs were entitled to damages for use and occupation from 
the daté of sale to the date of annulment and for mesae profits for the 
subsequent period and Article 120 and rot Article 110 Schedule I to the 
Limitation Act would apply to such a case, 

„ That the plaintiffs could not recover any damages Ín respect of any period 
prior to the date oa which the sale took effect and their title acorued. 

That having regard to the pleadings and issues involved, the suit could 


not be tried as a Small Cause Court sult. Bibhuti Bhusan Sircar s. — 


Promoda Sundari Debi T ete 
~ taluk, sale of—Omission of village in zele certifcate— Purchaser, what 
got j ses Ejectment T T 
Quasi-easement —Coatiauous . or apparent; see Easement u 8 
Quasi-oazement—Ownsr subjecting one part of bis property in favour of 
another ; see Easement idi oe 


Rating —Hyirid Bwildiug— Half ordinarily let kalf not ordinarily let— 
Correct method of saluation—Caleutia Municipal Асі (Bengal Act Ш 
of 1933), section 137. 

Section 127 of the Calcutta Municipal Act, 1925, prescribes in para- 
graph (a) the metbod of ascertainiog the annual value for rating pur- 
poses ‘of any building erected for lethng purposes or ordloàrily let ^, 
and in paragraph (bi the method of ascertaining that value M any 
building not erected for letting putposes and not ordinarily let. ? 
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Rating- Contd.) 1 

The intention of that section is to classify all buildings as falling within 
опе oc the other of two mutually exclusive categories. The section treats 
each building asa unit of valuation, and the value of a building must 
be ascertained in conformity with one or other of the two prescribed 
methods. It cannot be valued аз to one part by one method and as to 
another pait by another method, because in that case the building, asa 
поі, could not be sald to have been valued by «either method since 
it would have been valued by both methods. The section does not pro- 
vide for the case of а hybrid baflding part of which fs ordinarily let and 
part of which із not. 

Accordingly where a newly erected bullding was approximately as to half 
ordinarily let and as to half not ordinarily let : 

Held that, Inasmuch as ít could not be sald of such a building that it was 
ordinarily let since only a part of it was ordinarily lot, whereas it could 
be sald of it that It was not ordinarily let because the whole of it was 
not ordinarily jet, the building must be valued in accordance with para- 
graph (b) of section 127, and it was not, therefore, permissible, to arrive 
ata valuatioa of the bulldiag by valuing one half of it under parae 
graph (a) and the othec half under paragraph (b). The Corporation 
of Calcutta v. Moti Chand Chowdhury is m 

Receiver, liability of, not enquired Into or determined by Court at the time 
of discharge ; see Suit, malntalnability of 44 ose 

——- appointed by another oreditoc— Mortgage and. oooveyance, in 

favour of creditoc— Bena fide transaction for valuable consideration — 

Good falth —Burden of proof ; ses Insolvency m RES 

appolnted in а petition for annulment of transaction by another 
creditor, if can apply to annulmsat of conveyance in favour of another 
creditor executed to discharge the money dua on the basis of the mort- 
gage у se Josolveacy m А 

Refund —Auction-burckaser, tf entitled | to refund of the purchase money— 
Sale, not set aside — Civil Procedure Code (Act V ef 1908), section 151, 
Order 21, rules gt, 03—Jndian Limitation Act (IX of 1908), section 5, 
Uf applicable ts applications under order 21, rule or of the Code of Civil 
Precedure—Auction-purchaser, if has any remedy apari from the provri- 
siens of the Code. 

A purchaser at an execution sale cannot get а refund of ‘bls purchase 
monay on the ground that the judgment-debtor has no saleable interest 
in the property sold, unless the salo is set asido, 

Such a purchaser із restricted to his remedy under order 21, rule 91 of 
the Code of Civil Prooedure: which must be made within the prescribed 
tims. This appHoation shoald be followed by an application under 
order 21, rule 93 of the Coda of Civil Procedure which may be made after 
the order under order 91, rule 91 as aforesaid has been obtained. 

Section 5 of tha Limitation Act is not applicable toan application ander 
order 21, rule 91 of the Code of Ciril Procedure. 

e» Section 151 of the Code of. Civll Procedure сап only be invoked in a cage 








Paus 
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Refund (Contd): 
li wnich it may be necessary for ends of justoa to make an order for 


whioh no provision la made elsewhere in the Code and is to prevent 
the abuse of the prooess of the Court. 


An auctloo-purohaser has no right to recover his REE money merely 
by showing that the judgment-debtor has no saleable interest in the- 


property sold, apart from the provisions of the Civil Procedure Code. 
Amal Chandra Banerjee ». Ram Swarup Agarwalla 2 
Reflef, if can be granted—Compromise, terms of, not followed--Prayer for 
removal of manager subsequently withdrawn —No prayer In the plaint for 
specification of matters ; see Suit, maintainability of бз - 
—, specifo of a different description from that prayer for, if can ba 
granted — Prayer for general relief ; see Declaratory mit... ^ "T" 
Rent, farmer of —Use of words revenue and process for realisation ‘of rent 
under Publio Demands Recovery Act in Kaballat—Gorornment landlord ; 
ses Deciaratory sult ‘ E E 
——, how varisd— Land held under registered lease—Previous lonse not com- 
pulsoclly registrable ; see Lease - i 


title T 
rallies Mb ui Toa dod peclod after the death of the original 
tenant ; sre Tenant, recognition of - seo - 
Rent-free grant, lands held uuder— Onus Inference of rent-free .grani— 
Leng possession coupled with non-payment of rent. 


The oous of proving that the lands are held under a rent-free grant is on 


the plaintiff setting up the grant. 

From long possession coupled with non-payment of rentit із open to the 
Coart to draw an inference that there must hare been a rent-free grant 
at the beginning. Jyoti Prosad Ghosh s. Kumud Behari Bose ... 





° to establish rent-free title. 


The evidence of mere non-payment of rent fora тегу long period is not ” 


generally in itselt sufficient to establish rent-free title, but taken along 
with other evidence such an inference may be justified, ‘Jogendra 
Nath Roy Choudhury v. Saroj Mohini Debi ove - 
Res jadicata—Objections in execution proceedings raised and declded ; ме 
Execution m m 
Reetitution— Civil Precedure Cede (Act V ef 1908), section. 144—Heparte 
decree aet aside on the ground of fraud and confirmed in appeal—Date 


from which limitation is io run— Indian Limitation Act (LX ef 1908), ^ — 


Schedule I, Article 181. 

An exparte decree of ejectment was obtained by the respondent (decree- 
holder) іа 1928 and in the course of execntion proceedings and sale the 
appellant had to deposit Rs. 80. Thereafter in а suit: by the appellant 
the decree for ejectment was set aside og the ground of fraud on 
February 28, 1933. Appeal against this was taken and was болу 

` disposed of by the High Court on February 18,1936. On June I1, 


—--, non-payment of, ff sufficient to establish rent-free title ; see Карн i 


litle— Lest grant, inference of - Nen-payment of rent, tf suficient ' 


Pagi. 
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Restitution —(Сонё4.) з ` _ 
1937, the appellant applied to the Court for restitution in respect 
of the deposit 1 
Held, that the application was time-barred belog made beyond three years 
from 38th February, 1933 1 
Held also, that Article 181 af Schedule I to the Indian Limitation Act was 
applicable to suoh a сазе. Bhabaranjan Das Dewri s. Nibaran 


Chandra Gapta ene ДЕА 
Revenue, farmer of, If has interest in land— Lesesee—D'ay ment to Government 
regarded as rent ; ses Declaratory sult ^ woe 


——— — —, farmer of, if has interest in. land—Proprietor of a ta patil 
settled estate— Payment to Government as revenue ; sss Declaratory sult 
— — —— sale—Purchaser, f. recognises under-tencre from the date of sale— 
F'urchaser not accepting rent from under-tenure-holder ; see Putni " 
sala— Purchaser accepting rent from under-tenure-holder— Right 

to annul the under-tenure ; ses Putol ~ 
— — —— sale—Purchaser annulling under-tenuro, теу of Before and 
after annulment ; sse Putni sue ses 
Reverslon, acceleration of—Hindn widow succeeding to her son's share— 
Deed releasing ber interest antered Into between widow and one son for 
benefit of all-- Want of proof of consent ; sse Hindu Law... ee 
Revision, application fer, if lies —Order of Distrist Magistrate, if mal — 
Local Self-Government Act (III B. C. of 1885), section 18B— lection 
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Rules, Rule 1A—Furisdiction of special tribunal, if exclusive СИП ` 


Procedure Code (Act V af 1908), section 115. 

' An application for revision in the High Court onder section 115 of the 
Code of Civil Procedure against an order of the District Magistrate 
under section 18B of the Local Self Government Act on a petition under 
Rule 1(À) of the Election Rules does not He. 

If there 's a special tribunal appointed by an Act to decide questions as 
to rights created by that Act then the jurisdiction of the tribunal is 
exclusive, except in so far asis expressly provided for or necessarily 
implied. Taraprasad Sukul s. Abdal Kasom Khundkar ssi 


Reylew, order granting appliontion for, if appealable—Eifect of order isto _ 


allow execution of decree— Civi] Procedure Code, xd his 





Ultra vires 
Right, successive invasions of - Computation ‘of period of limitation ; ser: 
Declaratory suit - 
—— by prescription oc adverse possession — Plaintiff, what t to Bab see 
Adverse possession - T 
obtained by adverse possession—Co-extensive with the assertion of 
claimant ; ses Ejectment س‎ = 
— — of way, if continuous or apparent easement ; see ет e 
— —— of way, ordinary, when passos on severance j ses Easement — РЕ 


Royalty, а part of tho annual profits ; see Mining lease ave m 


Rule of кт depriving helr of bis legal rights, to be construed strictly ; ser f 


Я ® Hindu Law ase = 
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Sale —PuMic Demands Recovery Act (Act III B. Ci af 1913)—Sale under 
Notices on lunatic and not en guardian—Sale, if rendered 9cid— 
Lunacy, how deterwined—Difference between certificate and decree. ` 


Lunacy is determined not by an order of Conrt but by recovery. 


The burden of proving that a certificate-debtor recovered from Innacy 
rests upon the person purchasing at a certificate sale. 


There is an esscatial difference between a decree passed by a Court and a 
certificate, А decres cannot be made without proper notioe on the 
defendant and without some evidence. A certificate has tho force of a 
decree when signed under section 4 and filed under section 7 of the 
Public Demands Recovery Act; no evidence ha» to be taken and no 
notice has to be served. 


So when a notice ander section 7 of the Pablic Demands Recovery Act 
із served on the oertfficate-debtoc who ls really a lunatio and not on his 
guardian by mistake, that would not render the oertificate sale void. 
Jogesh Chandra Banerjee s. Digendra Chandra Banerjee m 

— = by natural guardian of a Hindu minor of the minors property —No legal 
necessity—Sale not void hut voldable ; see Hindu Law > e 


—— certificate—Sale of putni taluk-— Orisslon of a village— Purchaser, what 
he got ; ses Eject ment . m te 


Sanction to prosecute—Vice-Chatrman of Kunicipality—Criminal Pras- 
dure Code (Act V af 1598), section 197. 


A Vice-Chairman of a Municipality cannot be prosecuted in respect of 
certalo acts performed by him in that capacity ia connection with the 
placing of contracts for the supply of oll to the. Municipality, without 
the sanction of the Local Government, In view of the provisions of 
section 197 of the Code of Criminal Procedure, 1898. Emperor s. 


e Hiralal Das N , iii " 
Scribe, if can be attesting witness to a Will; see Letters of adminis- 
tration T wee 


——, when an attesting witness to Will ; see Letters of administration ... 
Scrutiny, strictest, to be made—Varlaticn between pleading and proof ; ser 
Letters of administration m sae 


Second marriage, if valld—Cbristlan embracing Islam—First marriage con- 


tracted in England under English forme—First marrlage subsisting ; see 
Marriage m "m 
Sentence pemed on сопарпасу charge—Separate sentence, If can Бе passed 
оа specific offence ; see Cheating ose ses 
Sorvant, dismisea! of— Ground not stated or known to master at the time of 
dismissal ; see Damages, mit foc om T 
——, summary dismissal of, when justified ; see Damages, suit for see 
“Smriti writers, texts of, construction of—One text silent ; see Hindu Law ... 


Specific relief of a different description from ‘that prayed for, if can be 
EN for general relfef ; see Declaratory sult .., sé 
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Statements made io а police officer by person ultimately mocused, if 
admissible ; ses Criminal law s.. oa 
Statute, construction of— Words to be given their ordinary dictionary 





meaning ; ses Declaratory sult oe А 

, interpretation. of—Two parts of the statule in соо; ser 
Jurisdiction T 25 
Statutory order made on certain date - Effect from acon date ; zoe 
Ultra vires —- 


Stay of execution —Bengal Agricultural Debtors Aci, 1935 {VI B. C. of 
-1930), section 2, clause (5) and section 34— Decree of tha Original Side 
of the High Court, transmitted te. ‘Civil Court’ for execution ~ Such 
execution, if may be stayed by Debt Settlement Board— Proceeding in 
respect of debt Сів Court’, if excludes High Court. 

The expression ‘Ciril Court? as used in the various sections of tho 
Agricultural Debtors’ Act excludes the High Court, 

The expreesion * or otherwise ” used in section 2, clause (B) of the Bengal 
Agricultural Debtors’ Act would mean debt not foanded on a decree 
and even if it асоей decretal debts those would be decrees passed by 
other Courts c. x, the Revenue Court, but not the High Court. 

It was definitely intended by the Legislature to exclude a debt founded 
on & decree of the High Court from the scheme of the Act and section 9, 
clause (8) should be interpreted ín such a way as would give effect to 
that intention. 

So In a case, whero a decree of the Original Side of the High Court is 

giranamitted (о a Subordinate Civil Court for execution anda notice is 
served on the executing Coart to stay proceedings of such executing 
Court under section 34 of the Bengal Agricultural Debtors Act i 

Held, that seotion 34 of the Bengal Agricultural Debtos Act would have 
no application inasmuch as there is no proceeding In respect of а debi 
even though the Court із a ‘Civil Court’ within the meaning of the deci- 


sion in Narsingdas Tonsoekdas v. Chegemull, The executing Court was: 


therefore not bound to stay proceedings before it. Tarak Nath Kundu 
s. Panchanon Dutt ~ - 
Subordinate taw, when inoperative ; see Ultra vires pm e 
and dominant law», repugnancy of ; sse Ultra sires sis 
Substitution of heirs of deceased creditor— Procedure—Criterlon (о be 
adopted—Provincial Insolvency Act ; see Insolvency - e 
x of heirs of deceased  creditor—Procedure to bo adopted — 
Provincial Insolvency Act ; ses Insolvency - an 
Sub-tenants, if necessary parties—Sult unde: proviso to section t 11À of the 
Bengal Tenancy Асі ; see Declaratory suit ` P 
5uccession—Aucestral property belonging to joint family —Impertible 
estate—Allenation by  Zemindar- Settlement on self for life with 
remainder to second son by second marriage absolutely—Third son by 
third marrlage—Eldest son Ğeceaped— Death of second son-- Widow or 
third pon entitled to snoceed j ses Hindu Law T" vee 





Lm a "by survivorship, condition ‘of p'ese Hindu Law nue we. 
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Successive invasions of right— Computation of period of limitation; sse 
П Declaratory suit an "EE 
Sait, if foc rent— Purchaser at а revenue sale annulliig tbe putnk—Sult for 
damages for realising rents from tenants from date of sale to date of 
annulment and memea profits for subsequent period—Damages on the 
basis of rent ; ses Putni ET M 220 
— , maintainability ef—Benamdar, if irustee— Trustee subsequently 
acquiring property~ Renewal of lease after suit—Indian Companies . 
Act (VID of 1931), metion 4, Sub-section (2)—Firm, unregisiered— Per- 
sons exceeding tminiy—~ Persons can have beneficial interest in pre- 
perty— Formation of Company, legal af the time of formation, if can 
subsequently be rendered illegal by nen-registration—Hindu joint 
Jamily business —Ghar-jamal, if a member—Deughier and her sons, . 
tf members-—Leasonold, pert eof family  broperty— Disssluiien— 
Suspension of buying and selling. 

Though a Benamdar із not strictly а trustee, his position ts very similar to 
that of а trostes.- : 

If а irustee gets a renewal of lease which’ is the subject of a trust or 
acquires a property using to his advantage in the mutter of acquisition 
his position as trustee, the lease or property so acquired ls impressed 
with the trust. К | 

li the defendant and his ancestor are Benamdars of the plaintiff in 
respect of a lease, they and persons acquiring Interest from them 
pendexie lite cannot resist the plaintiffs prayer for declaration that 
he із the beneficia! owner of the lease taken in renewal of the previous 
lease. - 

Where the total number of Vossius а firm carrylog on busi- 
ness exceeds twenty persons, the association or partnersbip should be 
registered under the provisions of Section 4, Sub-section (2) of the Indtan 
Companies Act, 1913, and if there be no reglatration, the persons form an 

e Шева] association and a suit at thelr instance for a declaration that they 
are the beneficial owners of а lease, із not maintainable. 

The members of a partnership or company or association bit by section 4 
of Indian Companies Act, 1913, can have beneficial Interest in 
property. к 

Section 4 of the Indian Companies Act, 1913, governs not only the first 

i formation of the company, association or partnership, but rules it» 

continuance. An association formed for trading may be perfectly legal 

1 at its formation, lf the original members be not more than ten in number 
in the сезе of a banking business and twenty in otber business, but Lf the 
number increases later on and exceeds the maximum allowable the asso- 
ciation beoomes an illegal one, If no registration is effected. 

A partnership formed with members exceeding twenty long before 1913 is ^ 
rendered Шека! by reason of nou-registration undBr Section 4, Sub-section 
(а) ot tha Indian Companies Act, 1913 by its reconstitution on the deaths . ` 
of its members and successions. 


ў zt 
‘ In the formation of a partnership the Brno tinet ctu tae A trading 
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association, which is synonymous with the term ‘a trading company’ 
or ‘a trading soclety', to be within section 4 of the Indian Companies 
Act, 1913, must also be one formed on the basis of contract between its 
members, A joint family business concern, which by its náture descends 
from father to son, in which Interests are acquired by the succeeding 
generations not by an act of party but by the law of inheritance, is not 
an association of persons in this sense, and does not, therefore, come 
within the scope of section 4. If the members of the family who have 
Interest in such a business concern, exceed ten or twenty, ax tha 
casa may be, regard being had to the nature of busines, there Is 
accordingly no necessity of registration ander the Indian Companies 
Aat, 1913. 

A Hindu joint family, even one coming under the Bengal School, cocsists 
of a wider group than coparceners, that is sharers, The wives of 
coparceners, the uomerried daughters, the soos and grandsons of a 
Dayabbags family when the father or grandfather із living, and the other 
members who have a claim on the family funds for maintenance would be 
regarded as members of the joint family. The common mess, the com- 
mon worship, the common residence, coupled with Нез of blood and Iatro- 
duotons into family by marriage and adoption, make them members of 
a jolnt Hindu family. Normally, a daughter by marriage goes ont of the 
family, but the case is entirely different when she is married toa Ghar- 
jamai (A Ghar-famal has a right of maintenance so long as he resides аз a 
member of the family of bis father-in-law). She not only continues to 
be a member of her father’s family, but introduces into that family others 
who in normal circumstances would not be regarded as members of the 
family namely, her husband and her sons, 

Where a leasehold із а part of the family pro perty there сап be no ques- 
Ноа of dissolution of family business. 

Where owing to dissensions between members of a Jolat Hioda family 
business, buying and selling were suspended, that fact would not by 
Itself, constitute a dissolution even in the case of a partnership, Nibaran 
Chadra Shaha v. Firm Lajtt Mohan Brindaban Shaha 


— , maintainability ef— Liability attacked to receiver, wot exqutred ints 


at the time of discharge—Terms of compremise met followed — Prayer 
for removal of manager subsequenily withdrawn—Court, if can grant 
` relief. : 

Per curiam 1 IE there із any llability attached to a receiver otber than that 
which appears оп the face of the account and if such liability is not 
enquired Into or determined by the Court at the time of his discharge, a 
separate sult for determination of such liability will Не, 

One of the terms of compromise was that the management of tha 
business was to be conducted by the defendant in consultation with the 
plaintiffs. The plaintiffs in their plaint alleged that as the defendant 
had not consulted them and was acting according to his own will, he 

æ should be removed from the managership of the property. The plaintiffs 
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Sult—(Cenid.) : " 
did not subsequently press for bis removal. The -primary Court 
thinking that it should indicate the niatters In which the defendant 
should consult the plaintiffs In conducting the management of 
the business, specified those matters, although there was no such 
prayer in the plalnt and the defendant had no opportunity of meeting 
them : 

Held, (рег Nari m Ali, 3.) : that the primary Court was not justi- 

. fed in giving those directions and they should therefore be set 
aside. 

Per Henderson, F.: When the plaintiffs withdrew thelr prayer for 
removal of the defeadant, thls particular matter was at an end. The 
partnership business was not a trust. Mathura Mohan Chakravarty 

s. Laimohan Chakravarty 55 

—, eels of — Rent, suit for, by и sufructuary РЕИС ONE 
of the usufructuary mortgigtes omitie d — Suck usufructuary merigagees 
having mo interest im rent payable but benamdars—Suit, if bod— 
Bengal Tenancy Aet (VIII of 1885), section 148 Alr) 

In а sult for rent by some of the usufructuary mortgagees it appears that 
some of the other usufractuary mortgagees are omitted but it was proved 
on evidence that those usufructuary mortgagees Һай no interest tn the 
rent payable but were mere benamdars : 

Held, that the suit was not affected by the provisions of section 148 A(1) 
of the Bengal Tenancy Act and was properly framed. Kirtibash 
Modak v. Rak bal Majhi , "T e 
——, withdrawal of—Subserqueni suit instituted beyond period of Hmite- 
Hon— Haintif. if can avci of the benefit of section 14 of. the Indian 
Limitation Act (IX of 1908 )— Civil Frecedure Code (Act V ef 1908), 
order 25, rule 2. 

The plaintiffs in а second suit cannot claim the benefit of sectlon 14 of 
* the Limitation Act, in comphting the period of limitation for the second 
suit, even thougb they themselves withdrew tbe previous sult with 
liberty to jostitute a fresh suit on the same cause of action on the 
ground that the Court bad no jurisdiction to try the sult. 

Order 25, rale 2 of the Code of Civil Procedure lays down that the first 
sult withdrawn Is to b= Ignored altogether and deemed non existent for 
the purpose of considering the period of limitation for the second 
sult. 

The expression ‘unable to entertain It’ as used in section 14 of the Limite- 
Чоп Act does not merely mean that the Court bas expressed its opinion 
that there ls defect regarding jurisdiction or otherwise, but the Court 
must actually by its order terminate the litigation on the ground of 
defect of jurisdiction or other causes of a like nature, Mohanlal 
Baheti v Moulvi Tabixuddiu Ahmed m we 

e--— against recel ver for determination of lability not enquired into ос 
determined by Court at the time of discharge ; see Suit,, maintain- 
ability of | oes m 
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Sult for dathages—Damages claimed by purchaser at a revenue sale in respect 
of any period prior to the date on which the sale took effect and title 
accrued ; see Putni m T" 

—— for damages, if a Small Cause Court Suit—S ult foc Hamages by purchaser 
ata revenue sale for realising rents from tenants from date of sale 
to date of annulment and шеше profits for subsequent period ; see Putni 

— — for declaration that tbe firm consisting of more than 20 persons that they 
are the beneficial owners of a lease, nct craintainable—Firm not regis- 
tered under section 4'2) of the Indian Companies Act, 1915 ; see Suit, 
maintalnabllity of ses one 

—— for dissolution of marriage by a Hindu wife after conversion to Maho- 
medanism, lf valid—No reply from the husband to adopt her religion 


after conversion ; see Dissolution of marriage S 1 
— — for dissolutioa of marriage is a suit of a civil nature ; ses Dissolation of 
marriage m m 


—-—-Íor recovery of mooey wrongfully withdiawr, if malotainable~Money 
in deposit in Court claimed adversely by the delendant—Title j see 
Limitatioa ome m 

Summary dismissal of servant, when justified ; sae Damages, solt for ist 

Survey line over a big river without taking offsets ; srs Ejectment es 

Tenant, adverse possession of, effect of ; see Ejectment aes ove 

Tonnnt, recognition of—Rent paid аз Mariatdars for а long period after 
the death of the original tenant—Use of word ‘Marifatdar’, if cen- 
clustve to show that there was we recognitien — Land for residential 
purpose and within municipal areamTransfer of Property Art 
applicable . 

Two Jamas stood in the names of Nand I respectively, After the death 
of tha two original tenants they were succeeded by thelr widows who 
also died, leaving no heirs, The landlords instead of taking Khas 
possession continued to take rent from K though tbe name of K was not 
actually mentioned in tbe rent receipts as tenant, After the death of K 
the rent was paid by K’s beir : 

Held, that K was recogalsed by the landlords as their tenant, in spite 
of the fact that his name was not actually mentioned in the rent receipts 
as tenant 

The mere fact that fn the rent receipts the word “Marfatdar’ was used, 
was not conclusive to show that there was no recognition and the 
Court should determine in each case whether on a consideration of all 
tbe facts, a legal inference is or is not to be drawn that there has been 
a recognition establishing the relation of landlord and tenant between 
him who has paid rent and another who bas received rent for a number 
of years, 

A land which is residential property and situated within the boundaries of 
a Municipality з governed by the Transfer of Property Act. Jiban 
Krishna Das v. Harlda s Roy ie sae 

Theodolyte—Star observation, ff secegsary—Survey of small arem, ove 


e Ejectment - e 
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Title, if passes— Document iroperative part conveying land, not stamped 
as conveyance—C onsideration for the document ; see Ejectment 

Trading association, formation of, legal at its inception, if subsequently 
becomes illegal for non-registration ; see Suit, maintainability of 

association, when comes under section 4 of the Indian Companies 

Act, 1913 ; see Suit, maintainability of oes 

Transter—Transfer af Property Act (IV of 1382), section 53, ЕВР 
when cam be imsehed— Kerigags prier to the institution of a тиі? 
for maintenance—Mortpage sale, if affected by such subsequent suit. 

The principle of section 52 of the Transfer of Property Act bas been exten- 
ded to involuntary tranafers. 

So where a mortgage is prior to the institution of a sult for maintenance 
with regard to the mortgaged properties, the purchaser at the mortgage 
sale must be deemed to have purchased both the rights of the mortgagor 
and mortgagee as it stood at the date of the mortgage. Such a 
purchaser cannot be said to be the representative of tbe judgment- 
debtor. The position of the purchaser is not affected by his not 
having made the plaintiff in the subsequent suit a party in the mortgage 
sut. Sm Renukabala Dasi s. Nagendra Nath Das . - 

—— — - ef property— Kertgage by lessee—4Assigunmont af s to жөн. 
gugee— Whether mortgage ax absolute transfer of morigagor's in- 
¥eresi— Nature of interest retained by mertgager— Whether privity of 
estate created between lessor and mertgagee—Distinction between 
legal estate retained by merigagor before and after dats fer repay- 
ment of principal sum— Transfer of Properiy Act (IV of 1882), 
Sec. 58. 

Section 58 of the Transfer of Property Act, 1882, by sub-section (a) of 
section 58 defines a mortgage and then divides mortgages into sir 
classes. By section 58 (e) an “English mortgage" is defined thus: 
“Where the mortgagor binds himself to repay the morigage money on 

* a certain date, and transfers the mortgaged property absolutely to tbe 
mortgages, but subject to a proviso that te will re-transfer it to the 
mortgagor upon payment of the mortgage maney as agreed, the 
transaction is called an English mortgage”. 

A mortgagor who assigns his Interest under a lease toa mortgagee by 
way of security does not, whichever of the classes of mortgage enumera- 
ted in section 58 he adopts, transfer an absoluto interest іо the pro- 
perty to the mortgagee within the principle established in English 
law by Williams v. Bosanquet, bot in every caso retains a legal interest 
n the mortgaged property. The legal inte:est retained by a mortgagor 
in the mortgaged property is so retained whether or not the date for 
repayment of the mn lent has passed, The same distinction between the 
positions before and after the date for repayment as exists with regard to 
the mortgagor’s equitable interest in England exists with regard to the 
legal Interest retained by the mortgagor in India. Before the date for re- 
payment in India the mortgagor has a legal right to reoonveyance of the 
property, After that date be has the statutory legal right of redemption 
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Trensfer—( Contd.) : 


given to him by section бо of the “Act. Не accordingly in eitber case 
rotains a legal Interest In the property despite the Interest in it of the 
mortgages. 

Section 58 (e) deals with form not substance, substantial rights being 
dealt with in sections $8 (a) and бо. The meaning of section 58 (e) is 
not to declare an English mortgage to be an absolute transfer of pro~ 
perty but only to declare that such a mortgage would be absolute bat 
for thn proviso ioc retransíer, Tbe purpose of the sub-section is not to 
determine what legal effect follows from the use of a particular form 
of words, bat merely to prescribe the form of words necessary to con- 
stitute what is known In India as an Enghsh mortgage, Ram Kinkar 
Banerjee ». Satya Charan Srimani - sis 

— of property, if fraudulent as to otber creditor—Preferentlal transfer 

of properly to осе creditor in satisfaction of an existing debt due to 
him-—Debtor in making the transfer intended to defeat tbe clalm— 
Transferee had knowledge of such intention ; see Insolvency ` "T 
Transfer of Property Act applicable—Land let out for residential purpose 
and which is witbin the boundaries of a Municipality ; see Tenant, 
recognitlon of > ت‎ m 

n, Sec. 6 (e)—Ríght to sue—Right remmining 

after sale by natural guardian of minors property; see Hindu 











Law m m 
————————, Sec. 52, principle of, applicable to involuntary 
transfers ; see Transfer - ae 
——— ——— , Sec, 58 (e)- English mortgage 3 ses Transfer 
of property T ome 


— M Á—— 








» Sec. £5 (e) deals with form and not substance, 
substantial rights being dealt with in sections 58 (а) and GO ; sve Trans- 
fer of property € S 
Trespasser, поо -осспрапсу ryot holding under ; se Ejectment ... s 
Tribunal, jurisdiction of, when exclusive ; ses Revision sae ote 
exercising a subordinate or special Jurisdiction — Essentia! con- 
dition giving jurisdiction, If present ос not, can be enquired into by the 
ordinary Courts of the land ; ase Jurisdiction eo 
Trustee renewing lesse, effect of ; ses Sult, maintainability of a. — 
Uttra vires— Assam Court of Wards (Amendment) Act, 1937, See. I0 C, 
ij Ultra Vires - Government af India Act, 1935, Sec. 107— Review— 
Civil Precédure Code (Act V of 1908) О. 47, R. I~'Amy other 
suficient reasen’, meaning ef—Exeusable fativre—Assam Court of 
Wards dct, See 1 (3)— Notiftcatien, if has retrospective sffect— Retiros- 
pective operation of an Act—Efect of order granting review—Order 
allowing execution of decree—Appeal agatast order, if iles-—Civil 
Procedure Code, Secs. 2 (2), 47~Subordinate and dominion lans, 
repugnancy ef. 
Section 1D C, inserted in the Court of Warde Act in force in Assam by 
Р the Assam Court of Wards (Amendment) Act, 1937, i» not void by 





eee 
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oe - Paar, 
Ultravires -(Conid.) : 
reason of anything contained in section 107 of the Government of India 
Act, 1935. 

The words ‘Civil Procedure’ 1а the Concurrent — Legislative List exclude 
matters relating to Jarisdiction and powers of Court. 

lf the dominant law has expressly or impliedly evinced its intention to cover 
the whole field, then a subordinate law іс the same field Is repugnant and 
therefore inoperative. Whether and to what extent in a given case, the 
dominant law evinces such an Intention must necessarily depend on tbe 
language of the particular law. 

Unless the Assam Court of Wards (Amendment) Act, 1937 itself clearly 
authorises the issue of a notification with retrospective effect, it 
must be presumed that such a notification is forbidden that Is, a 
retrospective notification appolating a date for the commenccment 
of the Act earlier than the date of the notification itself is wltra 
vires. 

Hence the Gaxette notification of January 12, 1938, appointing as the 
date of commencement of the Act not a subsequent date, buf a 
previous date, nam:ly November 5, 1937, was witra wires ; that is, 
the Court can give effect to the Actas from January 12, 1938, instead 
of November 5, .937, which 1s the date mentioned in the Amam Govern- 
Ment notification. ; 

Obiter s An Асі is not to bave a retrospective operation unless the inten- 
tion of the Legislature that it should be so construed is expressed in 
plain and unambiguous language. 

Where a statutory ordac is made on a certain date, Courts can give effect 
to ıt as from a subsequent date, on the ground that it was not known to 
the public until the later date. Section 10 С of the Amam Court of 
Wards (Amendment) Act, 1937, was not known to the public as being in 
force until January Is, 1938; hence the Court can give effect to it as 
from that date instead of November 5, 1937, which is the date mentioned 
in the Assam Government notification and that the Act bas been in 
operation from January 12, 1938. 

The expression “any other sufficient reason’’ occurring in Order 47, Rule 1 
of the.Code of Civil Prooedure, 1908, means any other sufficient reason 
analogous to those specified immediately preceding, that is to my, to 
excusable failure to being those to the notice of the Court new aad 
Important matter, The fact that section 10 C of the Assam Court of 
Wards (Amendmen:) Act, 1937 was ultra wires, was in the present case 
an excusable failure. 

The Court stayed execution of decree on November 16, 1938, on an 
application by the appellant on the ground that the Court of Wards 
in Amam had taken possession of the property of the mortgagor 
and section 10C of the Asem Court of Wards (Amendment) Act, 
1977, was a ber to execution. Sabsequently a review of this 
order was applied for under Qrder 47, Rule 1 of the Code of Civil 
Procedure, 1908 | : 
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Ultra vires—(Conid.) 

Held, that there was sufficlent reason for entertaining the application for 
review. The applicant's failure to infer the assent of Governor-General 
was excusable : 

Held, also, that an appeal lay under seetion 47 of the Code of Сїтї 
Procedure, 1908, against the order granting the applloation for 
review as the net result of the review was an order relating to 
execution of decree, а. P. Stewart v. Brojendra Kishore Roy 


Choudhury ase M 
—— — —— — Provincial Act ‘affecting Government of India Act; see 
Jarisdiction - m 


Under-ratyat—BSengal Tenancy Act (VIII of 1885, as amended by Act IV af 
1938), Sections 48 Н, 174, clause (3)~Bemeadi lease, tf Outside the 
scope of Sectlon 48 H~ Suck a lease, if creatas an interest which mould 
be affected by the sale. 

A bemeadi lease}. с. а lense in which no definite period is specified, is 
outside the scope of section 48H of the Bengal Tenancy Act. So such 
a lease creates a valid interest in the lessee which is affected by the sale 
to enable him to prosecute an application under section 174, clause (3) of 
the Bengal Tenancy Act for setting aside a sale. Abinash Chandra 
Gargary v. Ra] Kumar Sardar m 

Variation between pleading and proof—Strictest scrutiny to be made ; see 
Letters of administration _ - 

Vice-Chairman of a Municipality, if can be prosecuted In fact of acts 
performed by him In that oapacity—Contract for supply of oll to 
Munlcipality—Criminal Procedure Code, Section :97 ; see Sanction to 


prosecute € ove 
Walver of right to annul the under-tenure—Purcbaser at a revenue sale 
accepting rent from under-tenure-holder ; sse Putni sen ممه‎ 


Way, ordinary right of, when passes on severance ; see Easement te 

——- -~ right of, If continuous or apparent easement ; see Easement m 

WII — Part lest — Probate, if can be gramied — Due execution of the Will— 
Burden ef jros/ on the propeunder—Court competent to disregard the 
festiwony of some of the citesting witnesses. 

If a part of a will ts lost, probate may be granted Ҥ the contents are 
proved. 

Where a will consisted of five pages, and all but the first page were found 
to be genuine, and as to the first page the evidence was sufficient to show 

the contents : 

Held, probate of the will could be granted. 

Per Mukherjea, $. : The burden of proving due execution of the will is 
always on the propounder and the burden is not lessened by the fact 
that the propounder із a stranger to the family and the attesting wit- 
nesses are men of the opposite camp. The Court is, of course, oompe- 

` tent to disregard the testimony of some of the attesting witnesses and 
Pronounce in favour of the will, if it is satisfied from the evidence 
о collectively or from the circumstances of the case, that the requirements 
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" 


Will —(Contd.) : 


of law have been complied with and that the witnesses who bad spoken 
against the Will had not spoken the truth, Kedar Nath Tushnial v. 
Raj Kumar Das — - 

— e——Ünregisiered— Delay in applying fer letters of administratien— 
Burden ef proof—Will found te: bs ferged—Order to be passed by 
probate Court. 

Per Мінет, F.: The inordinate delay in prcpouoding a Will coupled with 
the fact that It is ап unregistered one makes it the duty of the Court to 
scrutinise the evidence produced on behalf of the propounder with care 
and circumspeotioa. 

Per L, Кайтам, F. i—The burden of proving a Will in solemn form is 
cast upon the propounder and In view of the fact that an unregistered 
Will is sought to be propounded after the lapse of more than 20 years, 
it i» required that all manner of donbt and suspklon which are 
Hikely to arise should be removed by them. Having regard to the 
unsatisfactory nature of the evidence that has been adduced and the 
discrepancies in them, they are bound tc excite the suspicion of any 
probate Court end unless such suspicions are removed, no probate can 
be granted. и 

Trustworthy and effective evidence should be given to establish compliance - 
with the necessary form of law. 

Fer Curlam ; Although the evidence is strong enough to lead the Court 
to the conclusion that the Will Is forgery, it will be sufflolent for the 
purpose if the Court finds that the propounder has not been able to prove 
tbe Wil. Harimati Dobi (alias) sm. Нагійаяі Debi v. Апа 


Nath Roy Choudhury us E 
— — Вси page out of five of, found to be gen1ine—Contents— Probate, if can 
be granted ; see МУШ see m 
- —, part of, lost —Probate, if oen be granted ; ses Will «ea - 


®, unregistered, propounding, delay in, effect of ; see Will .., Em 
= m~ , proved to be forged —Probate Court, what should be its finding ; ses 
Witness, oral testimony of— Value to be attached on trial Judge's opinion — 
Appellate Court, duty of j see Letters af administration ... - 
Zemindar of impartible property, if can transfer property to a member of 
his family ; see Hindu Law m Ра 
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its validity دت‎ ene 
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Purposes end partly for private purposes, if controlled by the Act а 
Civil Procedure Code, Section 92(2)— Sult by trustee agamst co-trustee 
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— , Sectlon 115—Revislon—Dechion ot first Court 
confirmed on appeal from which revision ts not malntainable m 
س‎ —, Section 149, Order 33, Rules 5, 8— Application for 
leave to sue in forma pauperis rejected—Court, when can permit 








payment of oourt-fees —Refusal of such permission, if a gneation of - 
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if entitled to do so 





— —— 





———, Order 21, Rule a—Payment by judgment-debtor out 
e of Court -Decree-holder realising another amount on decree passed in 


ee 


favour of the judgment-debtor against another person by another 
Court 
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mm » Order 32, Rule 4— Minor not properly represented 
by guardian-ad-litem, when can get a declaration that decree is not 
bindiag—Whole decree, if can bs set aside 


— ——— 








— , Order 24, Rule 14, Uf spplicable to personal decree 
under Rule 6— Personal decree, if can be executed agalost property 
exempted in the mortgage sult . v 


1 Order 41, Rule 1, Order 47, Rule 1— Order rejecting 
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—, Order 41, Rule 4, Order 22, Rules 4, 11— Appeal, 
whole, if abates—Appeal by some of the plaintiffs - Non-appealing 
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Criminal Procedure Code, Secilon g4— Complainants’ right of Inspection 
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———————-,‚ Section 162— Admission by party, how far 
admissible — Statement by accused contalning partly confession, If admis- 
» sible—E vidence Act, secilon 73 : aa sty 
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Crimiaal Procedure Code, Section 162 - Court, if to grant application 
by accused for certified copy of #4 statement of prosecutlon witness 
to police eet 

Section 408— Forum of appeal—Writing and‏ , س 

delivery of jadgmsnt, if part of *trial'- Hearing and argument con- 

cluded as before an Assistant Sessions Judge but judgment delivered as- 


























an Additional Sessions Judge-«Appesl, where lies is = 
سس‎ - , Sections 419, 420, 491, 422—]АП appeal— 
Accused ifto be heard in cation for Its admissioa - 
—— ——— , Sections 476, 476B— Appeal from SOR 
order under section 476B, if lles Ne 
— — — — — — , Section 562(1) Proviso, sub-section (A)— Order 
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Burden of proof— Benami transaction — Purchase by husband in wife's 
name - csi -— 
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Federal Court, if can entertain an application for revjsion of an order of 
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section cos{1} of the Government of India Act, 1935 = es 
General Clauses Act, Section 10 - Payment under compromise decree, if 
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е 2 
Government of India Act, 1935, Section £05—Loave to appeal to Federal 
Court refused by High Court— Application against such order of rejec- 
tion to Federal Court, if maintaioable ET «vo 
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Rule 16 
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Possession of allenes, whoa wrongful B i68 
* income Тах Act, Section 10—Theft, If lom incidental to the conduct of 
busineas — Assessee, 1f can clalm deduction AT e m 
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——— ~, Section 36ts)— Proceedings under 
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Relation of High Court and Federal Court—Application agalast order of 

High Court refusing leave to appeal to Federal Court ses - 4n 


Res jadicata—Prio mortgagee holding a subsequent mortgage impleeded as 
Pulsne mortgage in a sult—Later sult on basis of prior mortgage, Ш 
. , barred 1 ае gss 
Stamp Act, Section 36—Admissibility in evidence of acknowledgment made 
i in previous promissory note contained in а promissory note Improperly 
stamped iaa as 42n 
; Section 68(c}—Eatries in book relating to loins acknowledged 
bat stamp not fixed—Intention to defraud Government, proof 
. | essentia] ose ds ain 
E rogatica - Pesinptlos-- Purdhaser of equity o£ redemption retaining 
part of purchase money at mortgagor's instance to pay off prior mort- 
gage—Intents to keep alive TT ЕРЕ 34м 
Suit by some members of jolnt Hinda family for declaration that alienation 
by other members is not binding and for possession, if cognizable by 
Civil Court І 8 m elo аби 
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